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ERRORS  NOTED  IN  PREVIOUS  VOLUMEa 

Vou94 
Page  740,  line  15.    For  61,  read  017. 

Vol.  90. 
Page  446,  line  2.    For  A.  J.  Vm je,  Judge,  read  R  R  Bundy,  Cirouit  Judge;. 

Vou99. 

Page  vii,  line  1.    For  10,  read  lOa 

Page  169,  line  —1,  and  p.  170,  line  1.    For  garnishment  process,  read  vol- 
untary assignment. 
Page  378.    At  end  of  third  headnote  (line  —IX  add  the  word  "error." 
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Ttfnj.TCB,  Bespondent)  ys.  Drane,  Appellant. 

May  7^  May  24, 1898. 

Equity:  Construction  of  wHU:  Remedy  at  law, 

"L  A  written  obligation,  bj  which  a  husband  agreed  that  a  Btim  of 
money  received  from  his  wife  should  be  repaid  to  her  at  his  death 
or  at  any  time  prior  thereto  on  demand  by  her,  was  by  the  will  of 
the  wife  given  to  her  sister  with  a  direction  that  the  latter  should 
not  enforce  payment  of  the  same  during  the  husband's  lifetime, 
except  so  far  as  to  require  annual  payment  thereon  to  prevent  the 
running  of  the  statute  of  limitations.  The  will  also  gave  to  the 
sister  all  promissory  notes  held  by  the  testatrix,  but  directed  that 
the  sister  should  not  enforce  payment  from  the  husband  on  any 
notes  executed  by  him  to  the  testatrix,  except  payment  of  sufficient 
thereof  to  prevent  the  running  of  the  statute  of  limitations  thereon, 
and  that  said  notes  and  the  obligation  above  mentioned  should  be 
presented  as  a  claim  against  his  estate  after  his  death;  and  it  was 
stated  that  tlie  object  of  the  testatrix  was  in  part  t6  shield  her  hus- 
band from  being  harassed  or  embarrassed  by  said  notes  and  obligs^ 
tion  during  his  lifetime.  Hdd,  that  the  legatee  might  maintain 
an  equitable  action  in  the  circuit  court  for  the  construction  of  the 
will  and  for  general  relief,  in  which  the  court  might  determine 
what  payments,  if  any,  should  be  required  to  prevent  the  running 
of  the  statute  of  limitations,  and  might  enforce  such  payments* 
and  give  such  other  directions  as  might  be  necessary  to  carry  out 
the  purposes  of  the  wilL 

2.  To  exclude  the  exercise  of  the  eqiiitable  fimctions  of  the  court  on 
the  ground  that  there  is  a  remedy  at  law,  that  remedy  must  be  as 
practicable  and  efficient  to  the  ends  of  justice  and  its  prompt  ad- 
ministration as  the  remedy  in  equity. 
Vol.100  — 1 
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Miller  va  Dranew 

Appeal  from  an  order  of  the  circuit  court  for  Green 
county:  John  R.  Bennett,  Circuit  Judge.    Affi/rmed, 

The  appeal  is  from  an  order  overruling  the  defendant's 
demurrer  to  the  plaintiffs  complaint  in  an  action  for  the 
construction  of  a  will,  the  objection  to  the  complaint  being 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
J.  M.  Becker. 

For  the  respondent  there  was  a  brief  by  J.  D.  Dimwiddiey 
and  oral  argument  by  JS.  F.  Dumjoiddie. 

PiNNEY,  J.  Sarah  Drane,  the  wife  of  the  defendant,  Hira/nb 
Drcme^  died  at  Monroe,  "VTis.,  October  7, 1891,  leaving  her 
last  will  and  testament,  which  was  duly  admitted  to  probate 
in  the  county  court  of  Green  county,  November  19, 1891. 
The  plaintiff,  a  sister  of  the  testatrix,  was  her  principal  lega- 
tee, the  defendant,  Hircmh  Dra/ne^  being  a  beneficiary  of  a 
part  of  the  estate  during  his  lifetime.  In  the  will  of  the  tes- 
tatrix are  found  the  following  provisions:  ^^ First.  I  give, 
devise,  and  bequeath  to  my  sister  Indiana  Miller  one  certain 
obligation  in  writing,  bearing  date  the  8th  day  of  Septem- 
ber, A.  D.  1885,  executed  by  my  husband,  IT.  Dra/ns^  to  me 
for  the  payment  of  the  sum  of  $2,000,  which  sum  was  bor- 
rowed by  him  of  me  for  the  purpose  of  building  the  house 
in  which  we  now  reside ;  and  I  direct  that  she  do  not  enforce 
the  payment  of  the  same  during  the  lifetime  of  him  (said 
Hiram,  Dram.e\  except  so  far  as  to  require  annual  payment 
thereon  to  prevent  the  running  of  the  statute  of  limitation 
thereon.  Second.  I  give,  devise,  and  bequeath  to  my  said 
sister  IndA^ma  Miller  all  the  residue  and  remainder  of  my 
estate,  both  real  and  personal,  including  all  of  my  promis- 
sory notes,  mortgages,  household  goods,  and  furniture,  and 
all  other  property,  of  whatsoever  name  or  description,  and 
wheresoever  the  same  may  be  situated;  but  I  will  and  direct 
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that  my  said  sister  do  not  enforce  payment  from  my  said 
husband,  Hvrwm  Drcme^  of  any  notes  executed  by  him  to  me 
during  his  lifetime,  except  the  payment  of  sufficient  thereof 
to  prevent  the  running  of  liie  statute  of  limitations  thereon, 
and  that  said  notes,  together  with  the  obligation  mentioned 
in  the  first  clause  hereof,  be  enforced  and  presented  as  a 
claim  against  his  estate  after  his  death,  my  object  being  in 
part  to  shield  him  from  being  harassed  or  embarrassed  by 
said  notes  and  obligation  during  his  lifetime." 

For  the  $2,000  mentioned  in  the  first  clause,  the  defendant 
executed  to  his  said  wife,  Sarah  Drane,  a  memorandum  in 
writing,  as  follows:  "Whereas,  I,  Hira/m,  Drane^  having  re- 
ceived of  my  vnfe,  Sarah  Drane,  the  sum  of  two  thousand 
dollars,  which  I  have  invested  and  used  in  building  and 
erecting  a  dwelling  house  on  lot  5  in  Tallman's  addition  in 
the  city  of  Monroe,  and  agree  that  the  same  is  to  be  repaid 
to  her  at  my  death  by  my  heirs,  executors,  and  administra- 
tors, or  (U  any  time  prior  thereto  on  her  making  a  demamdfor 
the  same.  [Signed]  H.  Dbane.'*  In  the  first  and  second 
clauses  of  the  will  of  the  testatrix,  and  in  reference  to  this 
$2,000,  she  used  the  following  language:  "I  direct  that  she 
[^IncUa/na  Miller']  do  not  enforce  the  payment  of  the  same 
[the  $2,000]  during  the  lifetime  of  him,  said  Hiram  Dram£y 
except  so  far  as  to  require  annual  payment  thereon  to  pre- 
vent the  running  of  the  statute  of  limitation  thereon."  After 
again  directing  a  payment  to  prevent  the  running  of  the 
statute  of  limitation,  the  further  direction  is  given:  "And 
that  said  notes,  together  with  the  obligation  mentioned  in 
the  first  clause  hereof,  be  enforced  and  presented  as  a 
claim  against  his  estate  after  his  death,  my  object  being  in 
part  to  shield  him  from  being  harassed  or  embarrassed  by 
said  notes  and  obligation  during  his  lifetime."  It  was  to 
have  these  clauses  in  the  will  construed  that  this  action  was 
brought,  and  to  get  the  advice  and  direction  of  the  court  as 
to  what  was  proper  to  be  done  by  the  plaintiff,  and  what 
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her  duty  was  under  such  clauses  as  a  residuary  legatee,  and 
what  the  duty  of  the  defendant  was  who  has  the  use  thereof 
during  his  lifetime.  ' 

The  deceased,  Sarah  Drane,  could  have  demanded  the 
money  any  time  during  her  lifetime,  but  she  did  not  make 
the  demand,  and  in  the  will  she  imposed  restrictions  on  In- 
dioma  Miller^  the  legatee,  taking  away  the  right  to  demand 
the  whole  of  the  money.  The  plaintiff  claims  that  all  these 
restrictions  and  directions,  taken  together,  are  doubtful  and 
ambiguous,  and  not  clear  and  precise,  and  that  she  has  the 
right  to  obtain  an  equitable  construction  of  them.  She  con- 
tends and  sets  out  in  her  complaint  that  this  fund  became  a 
trust  in  the  hands  of  the  defendant,  Hiram  Drcme^  for  his 
own  benefit  and  that  of  his  wife  during  her  lifetime.  Has 
the  wife,  by  her  will,  changed  the  rights  of  the  defendant 
after  her  death  ?  The  will  states  that  the  plaintiff  is  to  re- 
quire of  the  defendant  an  annual  payment  to  prevent  the 
running  of  the  statute  of  limitation.  Could  a  court  of  law 
carry  out  this  direction  without  a  multiplicity  of  suits  and 
necessarily  harassing  the  defendant?  A  court  of  equity 
could,  by  decree,  fix  an  amount  to  be  paid  annually,  and 
enforce  its  payment  each  year,  without  commencing  a  new 
action  for  that  purpose.  If  the  plaintiff  should  omit  to  re- 
quire the  defendant  to  make  these  annual  payments,  would 
the  statute  of  limitations  run,  and  how  would  it  affect  her 
rights  under  the  wUl  ?  If  the  defendant  is  required  to  make 
an  annual  payment,  how  much  should  he  pay?  The  de- 
fendant claims  that  the  plaintiff  is  restricted  by  the  will 
from  collecting  the  $2,000  obligation  during  the  lifetime  of 
the  defendant,  and  is  also  restricted  from  harassing  the  de- 
fendant by  suit;  yet  she  is  directed  to  enforce  an  annual 
payment.  These  several  directions  made  by  the  testatrix 
are  clearly  questions  calling  for  interpretation  by  a  court  of 
equity.  In  order  to  exclude  the  exercise  of  the  equitable 
functions  of  the  court,  it  is  not  enough  that  there  is  a  remedy 
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at  law,  but  it  must  be  plain  and  adequate,  or,  in  other  words, 
as  practicable  and  efficient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  in  equity.  OvUickaon 
V.  Madseriy  87  Wis.  19.  Jurisdiction  in  equity  will  be  sus- 
tained when  time,  expense,  and  a  multiplicity  of  suits  will  be 
saved  by  it,  and  the  rights  of  all  concerned  will  be  settled 
in  one  litigation.  PlaintiflTs  complaint  contains  a  prayer 
for  general  relief,  and  a  court  of  equity  has  jurisdiction  to 
grant  relief  in  form  and  eflfect  to  prevent  a  multiplicity  of 
suits,  and  can  enter  a  decree  fixing  the  amount  to  be  paid 
by  the  defendant  annually,  which  is  not  named  in  the  will, 
and  enforce  such  annual  payment  without  commencing  a 
new  action.  It  can  further  decide  w:hether  it  was  necessary 
to  pay  anything  to  prevent  the  statute  from  running  against 
the  obligation  mentioned  in  the  complaint,  and  can  give 
such  further  and  other  directions  as  may  be  necessary  to 
carry  out  the  purposes  of  the  will.  The  plaintiff  is  without 
any  remedy  at  law  to  recover  any  part  of  the  indebtedness 
for  any  purpose.  JSTo  part  of  the  money  becomes  due  until 
the  death  of  the  defendant  Drcme.  An  action  at  law  would 
be  barren  of  any  substantial  result  until  the  death  of  the 
defendant,  when  the  remedy  might  be  had  by  the  plaintiff 
against  the  defendant's  heirs,  executors,  or  administrators. 
The  jurisdiction  of  courts  of  equity  for  the  construction 
of  wills  and  giving  directions  in  respect  to  the  execution  of 
them  has  long  been  established  and  well  understood,  and 
devolves  upon  the  circuit  court  in  all  proper  cases,  as  a  part 
of  its  proper  constitutional  jurisdiction,  particularly  in  cases 
of  trust.  It  is  said  that  the  jurisdiction  of  equity  over  trusts 
gives  it  authority  to  construe  wills  whenever  necessary  to 
guide  or  control  the  action  of  a  trustee,  and  any  person  in- 
terested in  a  trust  may  apply  to  the  court  for  a  construction 
of  the  wiU,  and  direction  as  to  the  trust.  It  is  by  reason  of 
the  jurisdiction  of  the  court  of  chancery  over  trusts  that 
courts  having  equity  powers,  as  incident  to  that  jurisdiction, 
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take  cognizanoe  of,  and  pass  upon,  the  interpretation  of 
wills.  1  Beach,  Mod.  Eq.  Jur.  §  210.  They  do  not  take  ju- 
risdiction of  actions  brought  solely  for  the  construction  of 
instruments  of  that  character,  and  when  only  legal  rights 
are  in  controversy.  As  said  by  Foloeb,  J.,  in  the  case  of 
Bailey  v.  BriggSy  56  N.  T.  413:  "It  is  when  the  court  is 
moved  in  behalf  of  an  executor,  trustee,  or  oest/ui  qt^  trusty 
and  to  insure  a  correct  administration  of  the  power  conferred 
by  a  will,  that  jurisdiction  is  had  to  give  a  construction  to 
a  doubtful  or  disputed  clause  in  the  will.  The  jurisdiction 
is  incidental  to  that  over  trusts."  In  2  Story,  Eq.  Jur. 
§  1058,  it  is  said:  "In  whatever  way,  or  for  whatever  pur- 
pose, or  in  whatever  form,  trusts  arise  under  wills,  they  are 
exclusively  within  the  jurisdiction  of  courts  of  equity.  In- 
deed, so  many  arrangements,  modifications,  restraints,  and 
intermediate  directions  are  indispensable  to  the  due  admin- 
istration of  these  trusts  that,  without  the  interpretation  of 
courts  of  equity,  there  would  in  many  cases  be  a  total  fail- 
ure of  justice."  Mr.  Pomeroy,  in  treating  of  the  construc- 
tion and  enforcement  of  wills  (8  Pom.  Eq.  Jur.  §  1155),  says: 
"  Under  its  general  jurisdiction  over  trusts,  a  court  of  equity 
has  also  the  power  to  construe  and  enforce  wills  of  real  as  well 
as  of  personal  property,  so  far  as  they  create,  or  their  dispo- 
sitions involve  the  creation  of,  trusts."  In  OaUm  v.  Wheeler, 
49  Wis.  520,  speaking  of  an  objection  to  the  jurisdiction  of 
the  court  in  a  somewhat  similar  case,  this  court  said:  "As 
to  the  jurisdiction  of  the  circuit  court  in  equity  in  such  a 
case,  the  statute  and  its  various  provisions  relating  to  the 
jurisdiction  of  county  courts  of  the  administration  and  set- 
tlement of  estates  of  deceased  persons  need  not  be  specially 
recited  and  particularly  considered ;  but,  once  for  all,  it  may 
be  said  that  the  statute,  in  any  of  its  provisions,  will  not 
bear  any  such  construction  as  to  divest  the  circuit  court,  as 
a  court  of  equity,  of  jurisdiction  of  a  suit  of  this  nature.  The 
jurisdiction  of  a  court  of  chancery  of  the  execution  of  trusts, 
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and  the  payment  of  legacies  which  are  in  the  nature  of 
trusts,  has  been  too  long  exercised  to  be  now  questioned; 
and  no  court  except  one  of  plenary  and  general  jurisdiction 
in  equity,  and  governed  by  the  established  rules  and  practice 
of  such  courts,  can  so  well  and  so  fully  exercise  it  in  such  a 
case,  to  the  end  sought.  It  has  already  been  decided  by  this 
court  that  the  county  courts  have  jurisdiction  in  such  mat- 
ters concurrent  with  tiie  circuit  court  or  court  of  chancery 
proper,  by  force  of  the  statute ;  but  it  will  require  the  strong- 
est, clearest,  and  most  unequivocal  language  of  the  statute 
to  make  such  a  jurisdiction  of  the  county  courts  in  probate 
exclusive,  and  no  such  language  is  found  in  the  present  stat- 
ute." Brook  V.  Chaj>peUy  34  Wis.  405;  Heias  v.  Murphey^  43 
Wis.  47.  The  same  jurisdiction  was  exercised  in  Van  Ste&nr 
wycJc  V.  Washburn^  59  Wis.  483. 

As  to  the  question  of  jurisdiction,  there  does  not  seem  to 
be  any  well-founded  doubt.  The  will  in  question  was,  it 
appears,  a  will  of  both  real  and  personal  estate;  and  the 
plaintiff,  the  executrix,  was  a  sister  of  the  testatrix  and  her 
principal  legatee,  and  the  defendant  was  to  be  a  beneficiary 
of  a  part  of  the  estate  during  his  lifetime.  It  may  well  be 
that  the  provision  that  was  made  in  her  will  for  the  plaint- 
iff, her  sister,  materially  modified  the  memorandum  of  agree- 
ment given  to  her  by  the  defendant.  It  was  a  condition 
imposed  upon  the  plaintiff  in  respect  to  said  obligation,  or 
of  any  notes  the  defendant,  Strom  Dra/ne^  had  executed  to 
the  testatrix  in  her  lifetime,  that  payment  should  not  be 
enforced  by  the  plaintiff  against  the  defendant  during  his 
lifetime,  except  the  payment  of  sufficient  to  prevent  the 
running  of  the  statute  of  limitations  thereon,  and  that  said 
notes,  together  with  the  obligation  mentioned  in  the  first 
clause  of  the  will,  be  enforced  and  presented  as  a  claim 
against  his  estate  after  his  death,  the  object  of  the  testatrix 
being,  as  expressed  in  said  will,  in  part,  to  shield  him  from 
being  harassed  or  embarrassed  by  said  notes  and  obligation 
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during  his  lifetime.  We  therefore  find  no  difflcnlty  in  hold- 
ing that  the  court  haa  jurisdiction  to  entertain  the  present 
action,  and  to  construe  and  determine  the  meaning  and  ef- 
fect of  the  will  of  Sarah  Drane,  and  that  the  demurrer  to 
the  plaintrflPs  complaint  was  rightly  overruled. 
By  iJks  Ckywrt. —  The  order  appealed  from  is  affirmed* 


BuBNHAH,  Bespondent^  ts.  Nobtok,  imp.,  Appellant 
May  7^  May  i4, 1898. 

Oircuit  eourta:  Concmrrent  jurisdiction  toith  county  eourts:  Equity:  Ea- 
tates  of  decedents:  Appeal:  Evidence:  Weight 

L  Circuit  oourts,  in  most  cases,  by  virtue  of  their  general  equity  pow- 
ers, have  concurrent  jurisdiction  with  county  courts  over  matters 
pertaining  to  settlement  of  estates  of  deceased  persona 

SL  Generally,  where  such  concurrence  exists,  that  of  county  courts  is 
held  to  supersede  or  suspend  that  of  circuit  courts,  so  that  the  lat- 
ter should  decline  to  exercise  it  in  the  absence  of  special  facts  or 
circumstances  rendering  the  remedy  in  the  former  not  so  complete 
and  efficient  as  that  to  be  obtained  in  the  latter. 

8L  The  rule  that  the  special  jurisdiction  of  county  courts  supersedes  or 
suspends  that  of  circuit  courts  does  not  apply  to  actions  to  construe 
wills.  Jurisdiction  in  such  actions  has  been  so  uniformly  exercised 
by  circuit  courts  that  nothing  short  of  a  statute  in  plain,  unmis- 
takable language  will  take  it  away. 

4  Where  the  circuit  court  clearly  ought  not  to  exercise  jurisdiction  in 
matters  pertaining  to  settlement  of  estates,  it  is  error  to  do  so  even 
though  the  question  be  not  raised  by  answer  or  demurrer  and  be 
in  aU  respects  waived. 

6.  Where  the  circuit  court  determines  that  special  facts  and  oiroum- 
stanoes  exist,  bringing  a  case  within  the  rule  that  its  jurisdiction 
is  not  suspended  by  that  of  the  county  courts  its  decision  wiU  not 
be  disturbed  on  appeal  unless  clearly  wrong,  all  reasonable  doubts 
in  that  regard  being  resolved  in  favor  of  the  trial  court 

t.  When  the  determination  of  matters  in  regard  to  the  settlement  of 
an  estate  of  a  deceased  person  includes  that  of  transferring  the 
title  to  real  estate  by  judgment  of  the  courts  or  the  settlement  of 
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the  aooounts  of  an  executor  in  two  estates  in  different  conrts,  the 
circuit  court  is  justified  in  taking  jurisdiction,  to  the  end  that  the 
whole  controversy  may  be  settled  in  one  suit  and  court 
7.  The  undisputed,  reasonable  evidence  of  one  witness,  though  a  party 
to  the  action,  should  have  controlling  weight  in  determining  a 
question  of  fact. 
[Syllabus  by  MarshatJi,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Bock 
county:  John  R.  Bennett,  Circuit  Judge.    Heversed. 

Action  against  defendant  Joh/n  W.  Norton  for  an  account- 
ing of  his  doings  as  executor  of  the  last  will  and  testament 
of  Thomas  H.  Hills,  deceased,  and  to  have  property  inven- 
toried by  him  as  executor  of  the  last  will  and  testament  of 
Jane  A.  Hills,  deceased,  and  by  her  bequeathed  by  such  will 
to  her  sister,  adjudged  a  part  of  the  estate  of  Thomas  H. 
Hills,  and  to  belong  to  plaintiff,  Ma/ry  N.  Bv/rrtham^  and 
the  heirs  of  Polena  A.  Hills,  deceased,  under  his  wilL  Nor- 
ton^  by  answer  and  by  his  counsel  on  the  trial,  objected  to 
the  jurisdiction  of  the  court,  claiming  that  proceedings  for 
the  relief  sought  should  be  in  liie  county  court  of  Green 
county,  where  the  will  of  Thomas  H.  Hills  was  probated. 

The  court  found,  among  other  things,  that  Thomas  H. 
Hills,  by  a  will  of  which  defendant  Norton  was  duly  ap- 
pointed executor,  bequeathed  $400  to  his  adopted  daughter, 
Polena  A.  Hills,  and  the  income  of  the  residue  of  his  estate 
to  his  wife,  Jane  A.  HiUs,  during  widowhood,  and  so  much 
of  the  principal  in  addition  as  might  be  necessary  for  her 
support,  provided  that,  in  case  of  her  remarrying,  the  prop- 
erty then  remaining  should  be  divided  equally  between  her- 
self, their  adopted  daughter,  and  his  sister,  Mary  N.  Bum- 
ham;  and  provided  further,  that,  in  case  of  the  wife  not 
remarrying,  the  property  remaining  at  her  death  should  be 
divided  between  such  adopted  daughter  and  sister.  The 
court  further  found  as  facts  that  before  the  will  was  pro- 
bated, the  widow  used  some  over  $2,000  of  the  property  in 
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purchasing  real  estate  described  in  the  complaint  and  im- 
proving the  same,  the  title  to  which  she  took  in  her  own 
name  and  retained  tiU  her  death ;  that  Norton  converted  the 
balance  of  the  estate  into  money,  paid  the  adopted  daughter 
the  $400  bequeathed  to  her,  and  used  the  balance  of  the 
money  in  his  business,  paying  the  widow  out  of  the  same, 
from  time  to  time,  such  sums  as  she  needed  for  her  support; 
that  $2,800  of  the  property  was  in  six  per  cent,  government 
bonds,  $1,800  of  which  he  converted  into  money  April  1, 
1871,  and  the  balance  June  8, 1877;  that  he  received  and 
had  the  benefit  of  the  interest  on  the  bonds  till  so  converted 
into  money;  that  the  aggregate  amount  of  the  payments 
to  Mrs.  Hills  was  $10,956.61,  for  which  he  was  entitled  to 
credit,  together  with  other  sums  for  services,  commissions, 
funeral  expenses  of  Jane  A.  Hills,  and  other  charges,  aggre- 
gating $1,035.58;  and  that  by  stating  the  account  allowing 
all  such  credits  and  charging  the  executor  with  interest  on 
the  estate  in  his  hands  at  seven  per  cent,  per  annum  with 
annual  rests,  there  was  due  from  him  to  the  estate  $1,281.03. 

The  court  further  found  that  the  estate  of  Thomas  H. 
Hills  was  in  process  of  settlement  in  the  county  court  of 
Green  county,  Wisconsin,  and  that  of  Jane  A.  Hills  in  the 
county  court  of  Kock  county,  Wisconsin,  but  that  all  the 
property  inventoried  by  Norton  as  belonging  to  the  estate 
of  Jane  A.,  and  which  was  bequeathed  under  her  will  to 
Eachel  Gardiner,  belongs  in  part  to  the  estate  of  Thomas  H. 
HiUs;  and  that  such  property,  together  with  the  amount 
due  from  Norton^  subject  to  certain  claims  specified  in  the 
findings  against  the  estate  of  Jane  A.  Hills,  should  go,  ac- 
cording to  law,  under  the  will  of  Thomas  H.  Hills,  as  fol- 
lows: The  personal  property  equally  to  plaintiff  and  defend- 
ant Brownell  as  personal  representative  of  Polena  A.  Hills, 
deceased,  and  the  real  estate  equally  to  plaintiff  and  the 
heirs  of  said  Polena  A.  Hills. 

Judgment  was  entered  accordingly  against  Norton^  in 
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favor  of  plaintdflf  and  defendant  I.  C.  Brownell  as  personal 
representative  of  the  estate  of  Polena  A.  Hills  for  $1,281.03, 
in  favor  of  plaintiff  alone  for  costs  against  Norton^  establish- 
ing the  title  to  the  real  estate  mentioned  in  plaintiflf  and  the 
heirs  of  Polena  A.  Hills,  and  directing  the  $1,281.03  to  be 
paid  into  court  for  distribution  according  to  the  findings. 
Norton  excepted,  among  other  things,  to  the  refusal  of  the 
court  to  dismiss  the  proceedings  for  want  of  jurisdiction;  to 
the  refusal  to  allow  him  credit  for  $50  paid  to  Jane  A.  Hills 
August  10, 1891,  and  $100  paid  December  1,  1891 ;  to  neg- 
lect to  credit  him  with  $469  paid  on  and  between  September 
21, 1886,  and  October  10, 1887,  in  stating  the  account  which 
formed  the  basis  for  the  final  conclusion  as  to  the  amount 
due  from  him  to  the  estate,  though  such  payments  were 
found  to  have  been  made  in  the  findings  of  fact;  and  fur- 
ther excepted  to  the  court's  charging  him  with  interest  on 
the  $2,800  of  government  bonds.  The  appeal  is  by  Norton^ 
assigning  errors  on  the  exceptions  specially  mentioned,  among 
others. 

For  the  appellant  there  was  a  brief  by  JaoJcson  dk  Jackson^ 
and  oral  argument  by  A.  A.  Jackson. 

For  the  respondent  there  waa  a  brief  by  Sutherland  <b 
Nolanj  and  oral  argument  by  T.  S.  Nolcm. 

Mabshall,  J.  Of  numerous  exceptions  taken  to  the  find- 
ings of  fact  and  conclusions  of  law,  and  errors  assigned,  none, 
in  our  judgment,  require  discussion  in  this  opinion  except 
those  presenting  the  following  questions,  viz. :  (1)  Did  the 
court  err  in  exercising  jurisdiction  in  this  action  ?  (2)  Ought 
appellant  to  have  been  allowed  the  $50  paid  Jane  A.  Hills 
August  10, 1891,  and  $100  paid  December  1, 1891?  (3)  Did 
the  court,  in  stating  the  account,  fail  to  allow  appellant  the 
payments  made  in  1886  and  1887,  aggregating  $469,  in  ac- 
cordance with  the  findings  of  fact-?    (4)  Ought  appellant  to 
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have  been  charged  with  interest  on  the  government  bonds? 
These  questions  will  be  considered  in  the  order  stated. 

1.  It  is  too  weU  settled  to  require  discussion  here,  that 
circuit  courts,  by  virtue  of  their  general  equity  powers,  with 
some  exceptions,  have  original  jurisdiction  concurrent  with 
county  courts  over  matters  pertaining  to  the  settlement  of 
the  estates  of  deceased  persons  {Tryon  v,  Fa/msworth^  30  Wis. 
577),  though  where  such  concurrence  exists,  generally  speak- 
ing, that  of  the  county  courts  is  held  to  supersede  that  of 
the  circuit  courts,  so  that  the  latter  should  decline  to  exer- 
cise such  jurisdiction  in  the  absence  of  special  facts  or  cir- 
cumstances rendering  the  power  of  the  county  courts  not 
sufficiently  broad  and  comprehensive  to  furnish  as  complete 
and  efficient  a  remedy  as  that  to  be  found  in  the  circuit 
courts.  To  this  there  are  some  exceptions,  not  including, 
however,  such  cases  as  the  one  before  us.  The  most  fre- 
quent to  be  met  with  are  cases  for  the  construction  of  wills. 
Jurisdiction  of  such  matters  has  been  uniformly  exercised 
by  the  circuit  court,  though  specially  conferred  on  county 
courts  by  statute.  So  it  is  said  that  nothing  short  of  an  ex- 
press statute  on  the  subject  can  change  the  practice  in  that 
regard.  Mr.  Justice  Obton,  in  Cadm  v.  Wheeler y  49  Wis.  507, 
speaking  for  the  court,  said:  *  The  jurisdiction  of  a  court  of 
chancery,  of  the  execution  of  trusts  in  the  payment  of  leg- 
acies, has  been  too  long  exercised  to  be  now  questioned;  and 
no  court  except  one  of  plenary  and  general  jurisdiction  in 
equity  can  so  well  and  so  fully  exercise  it  in  such  a  case,  to 
the  end  sought.  So  though  county  courts  have  jurisdiction 
of  such  matters,  concurrent  with  the  circuit  courts  by  force 
of  the  statute,  it  will  take  a  statute  framed  in  the  clearest 
and  most  unmistakable  language  in  order  to  make  such  ju- 
risdiction of  the  county  courts  in  probate  supersede  that  of 
the  circuit  courts.* 

With  exceptions  as  stated,  the  doctrine  that^  where  the 
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jurisdiction  of  the  county  and  circuit  courts  in  the  settle- 
ment of  the  estates  of  deceased  persons  is  concurrent,  the 
former  supersedes  the  latter,  by  long-established  practice  has 
become  so  firmly  fi^ed  in  our  jurisprudence  that,  where  the 
circuit  court  ought  clearly  to  decline  jurisdiction,  it  is  re- 
versible error  to  exercise  it  even  though  the  question  be  not 
raised  by  answer  or  demurrer  and  the  objection  be  in  all  re- 
spects waived,  the  case  in  such  situation  standing  the  same 
in  that  regard  as  one  where  the  court  has  no  jurisdiction  of 
the  subject  matter.  That  is  the  effect  of  the  decision  in 
Meyer  v.  Garthmaite^  92  Wis.  671,  where  this  court  said  that 
the  circuit  court  should  decline  to  take  jurisdiction,  even  if 
a  cause  of  action  which  is  within  its  general  equity  powers 
is  stated,  and  notwithstanding  the  question  of  jurisdiction 
be  waived,  unless  the  facts  render  the  remedy  which  is 
within  the  competency  of  a  county  court  inadequate  and 
incomplete.  That,  however,  is  but  the  statement,  in  differ- 
ent language,  of  the  rule  laid  down  in  Batchelder  v.  Batch- 
elder^  20  Wis,  452,  where  Mr.  Justice  Cole,  speaking  for  the 
court,  said  that  an  action  in  the  circuit  court  to  enforce  a 
trust  under  a  will  that  was  in  process  of  being  probated  in 
the  county  court  was  improperly  brought,  no  special  facts 
being  stated  showing  that  full  and  ample  relief  could  not  be 
afforded  in  the  county  court.  The  same  doctrine,  and  to 
the  full  extent  expressed  in  Meyer  v.  Oa/rthwaite^  supra^  was 
recently  affirmed  in  In  re  Kleva^  95  Wis.  246,  where  Mr.  Jus- 
tice PiNNEY,  speaking  for  the  court  on  the  subject,  said: 
"This  court  has  held  that  the  circuit  court  should  decline  to 
take  jurisdiction  even  of  a  cause  of  action  within  its  general 
equity  jurisdiction,  notwithstanding  the  question  of  jurisdic- 
tion has  been  waived  by  omitting  to  raise  it  by  answer  or 
demurrer.  That  rule  is  correct  as  a  matter  of  practice  and 
sound  policy,  and  should  not  be  departed  from.  It  is  founded 
upon  the  ground  that  there  is  a  proceeding  already  pend- 
ing in  a  court  of  competent  jurisdiction  to  afford  complete 
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relief,  and  an  independent  action  for  that  purpose  is  wholly 
unnecessary  and  therefore  wiU  not  be  sustained."  Keeping 
in  mind  what  has  been  stated  to  the  effect  that  actions  to 
construe  wills  are  an  exception  to  that  doctrine,  will  avoid 
an  otherwise  apparent  conflict  between  cases  of  that  kind 
and  the  one  under  consideration. 

So  the  question  on  this  branch  of  the  controversy  is,  Are 
special  facts  pleaded  or  shown  sufficient  to  bring  the  case 
within  the  rule  stated  ?  It  is  said  that  the  term,  "  a  remedy 
as  complete  and  efficient,"  is  referable,  among  other  ele- 
ments, to  that  of  time,  expense,  and  multiplicity  of  suits.  It 
is  a  term  of  broad  and  comprehensive  meaning,  so  that,  nec- 
essarily, much  latitude  must  be  given  to  the  trial  court  in 
determining  its  jurisdiction  on  the  facts  of  each  case  as  pre- 
sented; and  in  instances  of  doubt  as  to  the  rightfulness  of 
such  determination,  such  doubts  should  be  resolved  in  favor 
of  such  determination.  The  trial  court,  in  short,  should  be 
sustained  unless  wrong  beyond  reasonable  controversy. 

Applying  the  foregoing  to  the  facts  before  us,  we  are  un- 
able to  say  that  the  court  erred  in  retaining  the  case  and 
proceeding  to  a  final  determination  of  it.  One  of  the  most 
important  matters  in  controversy  was  whether  the  real  estate 
of  which  Jane  A.  Hills  died  seised  was  a  part  of  the  estate 
of  Thomas  H.  Hills.  The  relief  sought,  in  part,  was  to  pass 
the  title  to  such  real  estate  over  to  the  rightful  owners  under 
the  will  of  Thomas  H.  Hills;  that  was  not  obtainable  in  the 
county  court,  though  essential  to  a  complete  remedy  for  the 
wrongs  of  which  plaintiflf  complained,  so  had  she  proceeded 
in  the  county  court  and  obtained  a  settlement  of  the  execu- 
tor's accounts,  it  would  still  have  been  necessary  to  proceed 
in  the  circuit  court  to  obtain  title  to  the  land.  That  was 
sufficient  of  itself  to  support  the  exercise  of  jurisdiction  by 
the  circuit  court.  Whether  the  judgment  is  effective  to  give 
the  relief  which  plaintiff  desires,  since  the  legatee  under  the 
will  of  Jane  A.  Hills  was  not  a  party  to  the  action,  is  a  ques- 
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tion  with  which  we  have  nothing  to  do  on  this  appeal.  Error 
was  assigned  on  the  refusal  of  the  trial  court  to  bring  in 
such  legatee  as  a  party,  but  she  is  not  complaining,  and  it  is 
not  perceived  how  appellant  can  be  prejudiced  by  such  re- 
fusal Again,  the  estate  of  Jane  A.  Hills  being  in  process 
of  settlement  in  the  county  court  of  Eock  county,  and  that 
of  Thomas  H.  Hills  in  the  county  court  of  Green  county,  and 
the  relief  sought  really  requiring  a  settlement  of  appellant's 
accounts  in  both  estates,  that  was  sufficient  justification  for 
the  exercise  of  jurisdiction  by  the  circuit  court,  to  the  end 
that  the  whole  controversy  might  be  settled  in  one  suit  in 
one  court. 

2.  The  $150  which  the  court  refused  to  credit  the  exec- 
utor appears  by  his  own  testimony  to  have  been  given  to 
Jane  A.  Hills,  not  paid  to  her  out  of  the  estate.  True,  the 
evidence  would  reasonably  support  a  finding  that  the  money 
was  paid  with  the  intention  of  charging  the  same  to  Mrs. 
Hills  on  account  of  the  estate  at  some  future  date,  but  it 
also  reasonably  supports  the  finding  that  it  was  given  out- 
right, and  without  any  intention  of  ever  so  charging  it,  and 
that  the  claim  for  credit  was  purely  an  afterthought.  No 
voucher  was  produced  to  show  the  payment  of  either  of  the 
sums  making  up  the  $150,  and  no  account  appears  to  have 
been  made  of  it  by  the  executor.  Under  such  circumstances 
we  are  unable  to  say  that  the  evidence  clearly  preponder- 
ates against  the  decision  of  the  trial  court. 

As  to  the  failure  to  credit  the  $469  which  the  court  said 
was  actually  paid  by  appellant  to  Jane  A.  Hills  in  1886  and 
1887,  in  stating  the  account,  which  all  agree  was  the  basis 
of  the  court's  final  conclusion,  we  find,  on  examining  the 
statement  found  in  the  record,  that  credit  was  given  in 
strict  accordance  with  the  findings. 

4.  We  are  unable  to  perceive  why  appellant  was  charged 
with  interest  on  the  government  bonds.  The  testimony  is 
pcwitive  and  all  one  way  that  the  coupons  were  received  di- 
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rectly  by  Jane  A.  Hills,  and  that  appellant  never  had  a 
dollar  from  or  on  account  of  them.  There  is  no  pretense 
that  she  had  any  money  except  that  invested  in  the  real  es- 
tate and  the  improving  of  it,  to  which  she  was  not  entitled 
under  the  terms  of  the  will.  The  entire  income  from  the 
estate,  and  so  much  of  the  principal  as  was  necessary  for 
her  support,  she  was  entitled  to;  therefore,  when  she  re- 
ceived the  coupons,  and  there  is  no  controversy  but  that 
she  did  receive  them,  she  got  what  was  rightfully  hers,  so 
no  good  reason  can  be  given,  it  seems,  why  appellant  should 
be  held  liable  therefor.  True,  the  evidence  on  the  subject 
of  her  receiving  the  interest  is  substantially  all  by  appel- 
lant, but  it  is  positive  and  reasonable,  and  there  is  nothing 
to  warrant  its  being  disregarded,  therefore  it  should  have 
received  controlling  weight  in  determining  the  question. 

In  order  to  correct  the  error  made  by  erroneously  charg- 
ing appellant  with  interest  on  the  government  bonds  it  is 
necessary  to  credit  him  with  such  interest,  and  with  interest 
thereon  from  the  death  of  Thomas  H.  Hills  down  to  the 
time  of  the  trial,  on  the  same  basis  the  account  was  made 
up  by  the  trial  court.  The  necessary  amount  of  such  credit 
is  approximately  $2,321.10.  Thereby  it  is  found  that  the 
estate  is  in  debt  to  appellant  $1,040.07. 

The  findings  to  the  eflfect  that  the  property  inventoried 
by  appellant  as  belonging  to  the  estate  of  Jane  A.  Hills  in 
fact  is  a  part  of  the  estate  of  Thomas  H.  Hills,  and,  subject 
to  the  payment  of  certain  claims  against  the  estate  of  Jane 
A.  Hills  mentioned  in  the  finding,  should  go  to  the  residuary 
legatees  of  Thomas  H.  Hills,  to  wit,  one  half  to  plaintiff  and 
one  half  to  the  heirs  of  Polena  A.  Hills,  appear  to  be  war- 
ranted by  the  evidence,  except  so  far  as  affected  by  the  fact 
that  the  estate  of  Thomas  H.  Hills  is  now  found  to  be  in- 
debted to  the  appellant  as  stated. 

The  result  of  the  foregoing  is  that  the  judgment  appealed 
from  must  be  reversed  and  the  cause  remanded  with  direo- 
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tions  to  adjudge  that  there  is  due  appellant  from  the  estate 
of  Thomas  H.  Hills,  on  a  just  and  true  accounting  of  his 
doings  as  executor  of  the  last  will  and  testament  of  said 
Hills,  $1,040.07;  that  the  property  of  which  Jane  A.  Hills 
died  seised,  inventoried  by  appellant  as  her  estate,  is  prop- 
erty of  the  estate  of  Thomas  H.  Hills,  and,  subject  to  the 
claims  of  creditors  of  Jane  A.  Hills  specified  in  the  findings 
and  whatever  rights  appellant  has  by  or  on  account  of  his 
having  paid  to  Jane  A.  Hills  $1,040.07  in  excess  of  the 
amount  received  by  him  from  the  estate  of  Thomas  H.  Hills, 
belongs,  under  the  will  of  Thomas  H.  Hills,  one  half  to 
plaintiff  and  one  half  to  the  heirs  of  Polena  A,  Hills;  and 
with  further  directions  that  neither  party  be  allowed  costs 
in  the  trial  court. 

By  the  Covnrt. —  So  ordered,  and  that  appellant  be  allowed 
full  costs  in  this  court 


New  Tobk  Lifb  Insueanob  Company,  Appellant,  vs.  Ham- 
lin and  another,  imp..  Respondents. 

May  7 —May  24, 1898. 

Suretyship:  Bond  of  agent:  Modification  of  contract:  Action  by  insur- 
ance company  on  bond  given  by  svbagent  to  general  agent 

t  The  bond  of  an  insurance  agent,  conditioned  that  he  shall  jtay  over 
aU  moneys  coming  to  his  hands,  and  aU  moneys  for  which  he  may 
be  liable  to  his  principal  on  accoimt  of  loans  or  advances  made  to 
him,  **  during  the  continuance  of  the  present  agency  or  any  future 
agency,"  and  providing  that  it  shaU  remain  in  force  as  long  as  said 
agent  shaU  continue  to  be  the  agent  of  said  principal, ''  whether 
under  this  existing  appointment  or  any  future  one,*' is  held  to  cover 
a  continuance  of  the  agency  under  a  new  agreement  modifying 
that  which  was  contemporaneous  with  the  bond. 

2l  a  general  agent  of  an  insurance  company,  to  whom  the  company 
charged  moneys  advanced  for  the  benefit  of  his  subagents,  took 
Vol.  100—2 
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from  a  snbagent  a  bond  for  repayment  of  the  advances  made  to 
the  latter.  The  general  agent  was  the  obligee  named  in  the  bond, 
but  it  provided  that  his  right  to  bring  an  action  thereon  should  be 
subject  to  the  paramount  right  of  the  insurance  company,  prior  to 
such  action,  to  demand  from  the  subagent  all  moneys  due  from 
him  on  the  bond,  and  that,  on  his  failure  to  comply  with  such  de- 
mand, the  company  should  have  the  right  to  sue  on  the  bond  for 
that  or  any  other  breach,  Heldy  that  no  assignment  to  the  com- 
pany of  any  right  or  interest  in  the  bond  was  necessary  to  enable 
it  to  maintain  an  action  as  therein  provided. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eock 
county:  John  R.  Bennett,  Circuit  Judge.    JSeversed. 

One  Eust  was  agent  of  plaintiff.  lie  appointed  Loomis 
his  agent,  under  a  written  contract  dated  April  24, 1893,  to 
canvass  for  applications  for  insurance  in  the  plaintiff  com- 
pany. On  May  15th  Loomis  gave  Eust  a  bond,  signed  by 
defendants  Sandln  and  Oram  as  sureties,  with  certain  con- 
ditions, mentioned  in  the  opinion.  Plaintiff,  at  the  request 
of  Eust,  advanced  money  to  Loomis,  at  different  times,  to 
enable  him  to  carry  on  his  work.  At  different  times,  it  is 
alleged,  Loomis  collected  money  on  account  of  premiums 
payable  to  plaintiff  on  policies  of  insurance  issued,  and  failed 
to  account  for  the  same,  either  to  Eust  or  to  plaintiff,  al- 
though demand  has  been  made  on  him  so  to  do.  The  plaint- 
iff brings  this  action  upon  the  Loomis  bond  to  Eust,  claiming 
that,  under  the  contracts  and  bond  mentioned,  Loomis  was 
directly  responsible  to  it  for  all  sums  he  had  received  and 
not  accounted  for.  The  sureties  answered,  denying  that 
Loomis  was  an  agent  of  plaintiff;  alleging  Eust's  death,  and 
that,  if  there  was  any  liability  on  their  bond,  it  was  to  his 
estate,  and  that  plaintiff  had  no  right  to  prosecute  this  ac- 
tion. 

The  case  was  tried  before  a  referee,  who  found  substan- 
tially as  follows :  (1)  That  Eust  was  appointed  a  general  agent 
of  plaintiff  on  March  20, 1893,  and  continued  to  act  as  such 
until  his  death,  about  June  21, 1894.    (2)  That  on  April  24, 
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1893,  Rust  appointed  Loomis  his  personal  agent,  and  that  he 
continued  his  duties  until  the  spring  of  1894.  (3)  That  on 
May  15,  1893,  Loomis  gave  Rust  his  bond  in  the  penal  sum 
of  |1,000  with  the  defendants  as  sureties.  (4)  That  on  June 
16,  1893,  Rust  again  appointed  Loomis  his  agent,  under  a 
contract  similar  to  the  one  of  April  24th,  except  as  to  com- 
missions allowed,  and  that  the  sureties  had  no  knowledge  of 
this  subsequent  agreement  until  the  trial  of  the  case  before 
the  referee.  (5)  That  on  April  24,  1893,  Rust  agreed  to  ad- 
vance to  Loomis  |30  per  week,  to  be  charged  against  his 
commissions,  for  three  months;  and  afterwards  said  agree- 
ment was  extended  to  January  6, 1894,  at  which  time  it  was 
cu1>  down  to  $20  per  week,  and  continued  until  February 
10th.  The  money  so  advanced  was  furnished  by  the  com- 
pany, and  charged  to  Rust  on  its  books,  and  no  account  was 
kept  by  the  company  against  Loomis.  (6)  That  an  action 
was  commenced  by  the  company  against  Rust's  bondsmen, 
and  was  settled.  (7)  That  Rust  advanced  to  Loomis,  as  be- 
fore stated,  $1,260;  and  that  Loomis  was  entitled  to  certain 
credits,  leaving  a  balance  due  of  $332.16.  (8  and  9  omitted, 
as  unimportant.)  (10)  That  no  action  had  been  commenced 
by  Rust,  in  his  lifetime,  on  the  Loomis  bond.  As  conclu- 
sions of  law,  the  referee  found  that  the  plaintiff  was  entitled 
to  judgment  for  the  sum  named. 

Both  parties  filed  exceptions  to  the  referee's  report.  Plaint- 
iff moved  to  modify  the  report,  and  defendants  to  modify 
and  to  re-refer  as  to  certain  particulars.  In  the  meantime  de- 
fendants took  the  deposition  of  Loomis  and  one  Harris.  The 
matter  finally  came  on  for  a  hearing  before  the  circuit  court, 
and  the  judge  made  new  findings;  1,  2,  3, 4,  and  5  being  the 
same  as  found  by  the  referee.  In  finding  6  the  court  found 
that  the  advances  to  Loomis  were  made  by  Rust,  and  not 
by  the  company  on  Loomis's  account,  and  that  the  money 
paid  over  to  Loomis  by  the  company  was  on  Rust's  account, 
and  charged,  to  him.     In  the  eighth  finding  the  court  states 
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that  no  rights  title,  or  interest  under  the  Loomis  bond  had' 
ever  been  sold  or  transferred  to  the  company  by  Rust  or  his 
administratrix,  ftud  that  the  company  had,  and  has  now,  no 
right,  title,  or  interest  therein.  As  conclusions  of  law,  the 
court  found  that  the  plaintiff  had  no  right  to  maintain  an 
action  on  the  bond,  and  that  the  defendants  were  entitled 
to  judgment  on  the  merits. 

The  plaintiff  appeals  from  the  judgment  so  entered. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
RugeVy  Notctobb  &  Buger^  and  for  the  respondents  on  the 
brief  of  Jackson  <&  Jackson. 

Babdebn,  J.  The  evidence  shows  that,  under  the  contract 
between  Rust  and  plaintiff,  the  latter  agreed  to  loan  or  ad- 
vance to  Rust  such  sums  as  he  would  be  obliged  to  pay  to 
his  subagents  in  excess  of  the  first  year's  commissions.  The 
advances  made  to  Loomis  by  the  company  were  made  under 
this  stipulation.  The  bond  in  suit  contained  several  stipula- 
tions which  are  deemed  material  to  this  litigation.  One  was 
that  Loomis  should  weU  and  truly  pay  over  all  moneys  that 
should  come  to  his  hands,  "as  also  all  moneys  which  he  now 
owes  or  hereafter  may  owe  said  David  H.  Rust,  or  which  he 
may  be  liable  to  said  David  H.  Rust  on  account  of  loans  or 
advances  made  to  said  Edward  A.  Loomis,  Jr.,  during  the 
continuance  of  the  present  agency  of  said  Edward  A.  Loomis, 
Jr.,  or  amy  fuimre  agency P  Again:  "It  being  understood 
and  agreed  that  this  obligation  shall  not  be  annulled  or  re- 
voked without  the  consent  of  the  said  David  H.  Rust,  but 
shall  be  and  remain  in  force  as  long  as  said  Edward  A. 
Loomis,  Jr.,  shall  continue  to  be  the  agent  of  the  said  David 
H.  Rust,  whether  under  this  existing  appointment  or  any 
future  one.'*  The  last  condition  in  the  bond,  and  the  most 
important,  as  affecting  the  rights  of  the  parties,  is  as  follows: 
"It  being  also  understood  and  agreed  that  the  right  of  said 
David  H.  Rust  to  bring  suit  on  this  bond,  for  any  breach 
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thereof,  in  his  own  name,  shall  be  subject  to  the  paramonnt 
right  of  the  said  Nenjo  York  lAfe  Insv/ra/nce  Compamy^  should 
it  so  elect,  prior  to  action  brought  by  said  David  H.  Rust 
or  his  executors,  administrators,  or  assigns,  to  demand  of 
said  Edward  A.  Loomis,  Jr.,  all  moneys  due  from  him  under 
this  agreement  Avith  said  David  H.  Rust,  or  by  this  bond; 
and  on  the  failure  of  said  Edward  A.  Loomis,  Jr.,  to  comply 
with  said  demand,  the  said  company  shall  have  the  right  to 
sue  upon  this  bond  for  that  or  any  other  breach  assigned." 
The  main  question  for  consideration  is  as  to  the  rights  of 
the  plaintiff  under  this  bond  and  the  situation  as  presented 
in  the  findings.  It  may  be  assumed  as  a  verity  in  the  case 
that  Loomis  is  indebted  on  the  bond  as  found  by  the  referee, 
and  the  defendants  are  liable  to  some  one,  unless  the  con- 
tention of  the  defendants,  that  they  are  not  sureties  for  the 
second  contract  between  Rust  and  Loomis,  made  subsequent 
to  the  execution  of  the  bond,  be  admitted.  The  claims  of 
defendants  in  this  regard  may  be  easily  settled  by  reference 
to  the  bond  itself.  The  provisions  quoted  indicate,  beyond 
the  possibility  of  argument,  that  their  undertaking  was  in- 
tended to,  and  did,  cover  the  existing  appointment  of  Loomis 
as  agent, "  or  any  future  agency,"  and  that  they  bound  them- 
selves to  repay  to  Rust,  on  default  of  Loomis  to  do  so,  all 
loans  or  money  advanced  under  the  terms  of  the  agency 
agreement  then  pending  or  any  future  agreement.  This 
view  is  emphasized  by  the  further  stipulation  that  the  bond 
should  not  be  annulled  without  Rust's  consent,  but  should 
remain  in  full  force  so  long  as  Loomis  should  continue  to 
act  as  such  agent,  '^  whether  under  this  existing  appointment 
or  any  future  one."  The  better  and  generally  received  opin- 
ion is  that  the  contract  of  sureties  is  to  be  construed  the 
same  as  any  other  contract,  and  that  the  same  rules  should 
be  applied  to  ascertain  the  true  intention  of  the  parties. 
Brandt,  Suretyship  &  G.  §  92,  and  cases  cited.  Where  the 
language  is  plain  and  unambiguous,  the  contract  must  speak 
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for  itself.  Construing  the  language  in  this  bond,  we  have 
no  difficulty  in  saying  that  the  sureties  are  bound  under  both 
contracts,  and  this  must  be  so  under  the  most  strict  construc- 
tion possible.  It  is  so  because  it  comes  within  the  strict 
technical  import  of  the  bond. 

The  right  of  the  plaintiff  to  sue  on  this  bond  was  denied 
by  the  circuit  court  because  Loomis  was  never  its  agent  and 
no  right  or  interest  in  the  bond  had  ever  been  assigned  or 
transferred  to  it,  either  by  Kust,  in  his  lifetime,  or  his  ad- 
ministratrix Concede  that  Loomis  was  never  an  agent  of 
plaintiff,  and  that  all  the  money  advanced  to  him  was 
charged  to  Eust;  the  fact  remains  that  Kust  has  never  re- 
paid all  the  money  so  advanced,  and  that  Loomis  has  never 
repaid  Rust.  We  are  bound  to  assume  these  facts  to  be  true, 
because  they  are  undisputed.  It  is  also  true  that  neither 
Eust  nor  his  administratrix  has  ever  begun  suit  on  this  bond, 
and  that  plaintiff  duly  made  demand  upon  Loomis  before 
this  suit  was  brought.  The  situation  then  resolves  itself  into 
the  simple  construction  of  the  legal  effect  of  the  last  clause 
of  the  bond,  before  quoted.  If  the  trial  court's  construction 
was  right,  the  judgment  should  be  affirmed.  If  the  referee's 
estimate  of  its  legal  effect  is  correct,  then  the  judgment 
must  be  reversed.  It  requires  no  delving  among  the  books, 
or  any  serious  demand  upon  one's  gray  matter,  to  ascertain 
the  intention  of  the  parties.  Eust  had  agreed  to  make  ad- 
vances to  Loomis.  The  plaintiff  had  agreed  to  make  such 
advances  to  Eust  for  the  benefit  of  his  subagents.  They 
knew  that  the  first  year's  commissions  might  not  be  enough 
to  pay  expenses.  Hence  the  matter  of  advances  was  put  in 
the  bond.  Eust  knew  the  money  was  to  come  from  plaint- 
iff, and  he  provided  in  the  bond  that  his  right  to  bring  suit 
on  it  for  a  breach  by  Loomis  should  be  subject  and  subordi- 
nate to  the  paramount  right  of  plaintiff  to  demand  of  Loomis 
all  moneys  due  on  the  bond;  and  it  was  further  agreed  that, 
in  default  of  payment  by  Loomis,  the  company  should  have 
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a  right  to  bring  suit  for  the  same.  Can  there  be  any  ques- 
ticm  but  that  the  plaintiff  was  beneficially  interested  in  the 
money  that  might  become  due  on  this  bond  ?  It  seems  to 
us  not.  The  parties  saw  fit  to  contract  that  under  certain 
conditions  a  beneficial  interest  in  this  bond  should  inure  to 
the  company.  All  of  these  conditions  have  been  met  and 
satisfied,  and,  under  the  evidence,  the  right  of  the  company 
to  enforce  payment  became  absolute,  without  assignment  or 
transfer  by  Rust  or  his  administratrix.  The  fact  that  a  por- 
tion of  the  money  due  the  company  from  Rust  had  been 
paid  by  his  bondsmen  did  not  alter  the  situation.  The  pay- 
ment of  a  part  of  the  debt  is  no  satisfaction  of  the  whole. 
The  circumstances  in  proof  do  not  show  that  the  payment 
by  Rust's  sureties  was  an  accord  and  satisfaction  of  the 
whole  debt.  After  applying  the  payment  so  made,  there 
yet  remained  a  substantial  balance  due. 

We  therefore  hold  that  the  situation  here  presented  comes 
within  the  rule  so  frequently  upheld  and  applied  in  this 
court,  that  where  one  person,  for  a  valuable  consideration, 
engages  with  another  to  do  some  act  for  the  benefit  of  a 
•third  person,  the  latter  may  maintain  an  action  upon  such 
engagement,  although  not  a  party  to  it.  CoUeriU  v.  StevenSj 
10  Wis.  422;  Kimball  v.  Nm/es^  17  Wis.  695;  Pui/ney  v,  Fam- 
ham^  27  Wis.  187;  McDowell  v.  Laev^  35  Wis.  171;  BasseU 
V.  Hughes,  43  Wis.  319;  KoUock  v.  Parcher,  52  Wis.  393; 
Grant  v.  Diehold  S.  cfe  X.  Co.  77  Wis.  72;  Fulmer  v.  Wight- 
man,  87  Wis.  573. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  for  the  plaintiff  upon  the  referee's  report. 
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DoTLB  and  others,  by  gQa>rdiaii  ad  Utemy  EespondentSi  yb. 
Weloh  and  another.  Appellants. 

Uay  9^May  £4, 1898. 

Voluntary  eanveyanoe  by  aged  person:  Fraud:  Undue  influence:  Burden 

of  proof. 

1.  Wheie  a  voluntazy  conTeyanoe  is  made  by  an  aged  person  of  his  en- 
tire property,  without  consideration  and  under  oiroumstances  of 
secrecy,  to  one  who  stands  in  a  position  of  trust  and  confidence  . 
to  him,  the  burden  of  proof  is  upon  the  grantee  to  show  that  the 
conveyance  was  not  tainted  with  undue  influence  or  fraud. 

SL  The  presumption  of  undue  influence  and  fraud  in  this  case,  arising 
from  such  a  conyeyance  by  an  aged  father  to  his  daughter,  to  the 
exclusion  of  the  children  of  his  son,  is  Tield  not  to  haye  been  over- 
come by  the  evidence^ 

Appeal  from  a  judgment  of  the  county  court  of  Wauke- 
sha county:  M.  S.  Gbiswold,  Judge.    AJirmed. 

This  is  an  action  in  equity  to  set  aside  a  deed  on  the  ground 
of  mental  incompetency  and  undue  influence.  The  deed 
was  made  by  one  Edward  Doyle,  Sr.,  in  favor  of  his  daugh- 
ter, the  defendant  Amvie  Wdch^  and  covered  a  farm  of 
eighty  acres  in  Waukesha  county,  which  comprised  his 
entire  estate.  The  plaintiflfs  are  his  grandchildren,  being 
three  of  the  minor  children  of  a  deceased  son  of  the  grantor, 
also  named  Edward.  The  defendant  EUen  Doyle  is  also  a 
minor  child  of  Edward  Doyle,  Jr.,  who  refused  to  be  joined 
as  plaintiflf.  The  facts  appearing  on  the  trial  are  thus  fairly 
and  succinctly  stated  by  the  trial  judge: 

"Edward  Doyle,  Sr.,  had  only  two  children:  A  son,  Ed- 
ward, who  died  about  a  year  before  the  old  gentleman. 
This  son  married,  and  lived  with  the  old  gentleman  on  a 
farm  in  Muskego  for  something  like  fifteen  or  twenty  years 
after  he  married.  He  reared  a  family  on  that  farm — a 
family  of  children — three  of  whom  are  plaintiffs  in  this 
action.    He  had  an  only  daughter,  Annie  Wdchy  who  mar- 
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ried  early,  and  went  to  live  in  Milwaukee.  For  a  short  pe- 
riod she  lived  in  a  small  house  on  the  farm  with  her  father, — 
on  the  farm  belonging  to  her  father, —  with  her  husband. 
It  seems  when  the  son  died  the  old  gentleman  wanted  the 
widow  to  continue  living  on  the  farm  with  him,  and  she, 
not  willing  to  do  so,  said  she  could  not  get  along  with  the 
old  man,  and  she  wanted  to  go  to  Milwaukee  and  live  in 
her  own  house,  or  live  there,  at  least.  The  old  gentleman, 
then,  having  no  other  place  to  go,  went  to  live  with  his 
daughter,  Annie.  About  ten  months  after  that  he  died, 
being  afflicted  with  a  cancer,  which  grew  gradually  worse. 
The  old  gentleman  was  seventy-six  years  of  age,  feeble,  and, 
even  before  he  made  the  deed,  his  disease  was  pronounced 
fatal,  and  it  was  only  a  question  of  time  when  he  would  be 
taken  away. 

"  While  he  lived  on  the  farm,  and  while  his  son,  Edward, 
was  living,  his  expressions  to  other  people,  whenever  he 
spoke  of  Edward,  Jr.,  were  kindly  towards  Edward  having 
the  property,  and  he  would  not  even  let  Amvie  Welch's  hus- 
band have  a  little  piece  of  ground  that  they  might  occupy 
a  small  house  on  it.  He  stated  on  one  occasion  that  he 
would  never  let  it  go  out  of  the  name  of  Doyle;  that  he  had 
it  from  his  father,  and  it  would  never  go  out  of  the  name  of 
Doyle.  But  when  he  goes  to  live  with  his  daughter,  Annie, 
his  first  expressions  are  that  he  would  never  let  his  property 
go  to  the  Haydens;  that  the  Haydens  were  not  going  to 
to  have  it;  that  he  would  leave  the  property  to  Annie.  His 
expressions  are  brief.  There  are  several  of  them:  That  he 
was  going  to  leave  it  to  Annie,  and  on  three  or  four  occa- 
sions he  seemed  to  intimate  that  the  reason  was  that  he  did 
not  want  the  Haydens  to  have  it.  He  seemed  to  be  of  the 
impression  that  Mrs.  Doyle,  who  was  a  Hayden,  would  have 
some  interest  in  his  property,  while  in  fact  she  could  inherit 
no  interest  whatever;  and  in  this  regard  was  evidence,  as  it 
appears  to  me,  that  he  was  laboring  under  a  mistake.  That 


Digitized  by  VjOOQIC 


26  SXJPEEME  COURT  OF  WISCONSIN.         [100 

Doyle  and  others  vs.  Welch  and  another. 

he  would  never  give  any  of  it  to  her,  meaning  Mrs.  Doyle. 
That  she  should  never  have  it. 

"  There  is  not  a  scintilla  of  evidence  to  show  that  he  ever 
had  hard  feelings  towards  these  grandchildren.  There  is 
not  a  scintilla  of  evidence  to  show  that  he  meant  to  disin- 
herit the  grandchildren;  only  that  the  Haydens,  as  he  ex- 
presses it,  should  not  have  it.  There  is  no  evidence  to  show 
whether,  when  he  went  to  Milwaukee,  his  relation  to  these 
grandchildren  was  one  of  like  or  dislike.  They  lived  with 
their  mother,  and  one  lived  with  the  family  of  Armie  Welch. 
Now,  about  two  months  or  so  before  the  old  man  died,  Annie 
Welch  stated  to  a  young  man  boarding  there:  *  Father  says 
he  is  going  to  deed  me  all  his  property.  What  do  you  think 
of  it?'  And  the  young  man  said:  'Take  it;  take  all  you 
can  get.'  lie  testifies  to  this  himself.  About  five  weeks 
before  the  old  man  died  Annie  Welch  goes  to  an  attorney, 
and  stated  to  him  that  her  father  wanted  a  deed  made  of 
the  farm  to  her,  and  on  this  information  the  attorney  drew 
the  deed.  She  went  three  times  to  the  attorney  before  he 
came  to  the  house.  Three  times  Annie  Welch  goes  to  the 
attorney's  office,  and  takes  a  description  of  the  land  with 
her,  and  all  the  terms  of  the  deed ;  or,  at  least,  there  is  no 
evidence  that  the  attorneys  ever  got  any  of  its  terms  from 
any  one  else  except  Annie  Welch,  They,  at  their  office, 
without  seeing  the  old  gentleman  at  all,  drew  up  a  deed  of 
the  farm  from  old  Mr.  Doyle  to  Annie  Welch  in  considera- 
tion of  one  dollar  and  love  and  affection.  With  this  deed 
drawn  up  in  that  style  and  for  that  consideration,  the  attor- 
ney goes  to  the  house,  and,  having  entered,  Mrs,  Wdch  calls 
her  father  from  an  adjacent  room.  He  goes  in,  and  the  at- 
torney says,  '  I  understand,  Mr.  Doyle,  that  you  want  to 
draw  some  papers  ? '  Mr.  Doyle  said, '  Yes ;  I  want  to  deed 
some  property  to  my  daughter;'  and  the  attorney  says, 
*  I've  got  a  deed  here; '  and  lays  it  down  on  the  table,  and 
Mr.  Doyle  sits  down  and  writes  his  name,  and  Mrs.  Wdch 
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<5alls  her  daughter  in  from  another  room  to  witness  it.  The 
attorney  says  he  might  have  been  there  five  or  ten  minutes. 
He  did  not  read  it  to  Mr.  Doyle;  did  not  explain  it  to  him; 
did  not  explain  to  him  what  the  consideration  was.  The 
form  and  description  were  gotten  from  Mrs,  Wdch^  if  from 
any  one.  The  old  man  was  seventy-six  years  of  age,  living 
with  his  daughter  on  the  most  kindly  and  confidential  rela- 
tions. She  was  really  his  agent,  in  so  far  as  getting  the 
deed  executed,  if  she  acted  therein  by  his  instructions.  The 
deed  runs  to  her  without  any  consideration  other  than  love 
and  affection.  The  deed  was  made  when  the  old  gentleman 
was  diseased.  I  do  not  say  that  he  was  incompetent.  I 
think  I  will  find  that  he  was  mentally  competent  to  transact 
business  if  it  was  sufficiently  explained  to  him.  But  there 
is  no  evidence  that  the  deed  was  read  or  explained  to  him; 
and,  under  the  circumstances,  I  am  forced  to  the  conclusion 
that  the  burden  of  the  proof  is  laid  upon  her  to  show  that 
the  deed,  just  as  it  was,  was  his  free  voluntary  act;  that  he 
proposed  then  and  there  to  give  her  his  property  absolutely, 
without  consideration,  as  a  gift." 

From  these  facts  the  trial  court  concluded  that  the  grantee 
in  the  deed  had  not  removed  the  presumption  of  undue  in- 
fluence in  obtaining  the  deed,  which  rested  upon  her,  and 
hence  that  the  deed  was  null  and  void,  and  rendered  judg- 
ment accordingly,  from  which  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Rogers  &  Mann^ 
attorneys,  and  0.  T,  WiUiams,  of  counsel,  and  oral  argument 
by  Mr.  Williams. 

For  the  respondents  there  was  a  brief  by  Hya/n  <&  Merton^ 
and  oral  argument  by  T.  E.  Rycm. 

WiNSLOw,  J.  The  salutary  rule  that,  where  a  voluntary 
conveyance  is  made  by  an  aged  person  of  his  entire  prop- 
erty, without  consideration,  to  one  who  stands  in  a  position 
of  trust  and  confidence  to  him,  under  circumstances  of  se- 
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creoy,  the  burden  of  proof  iff  upon  the  grantee  to  show  that 
the  conveyance  was  untainted  with  undue  influence  or  f  raud, 
has  been  frequently  laid  down  by  this  court.  Dams  v.  Decm^ 
66  Wis.  100;  Cole  v.  Qeftomger,  96  Wis.  559.  The  county 
judge  rightly  concluded  that  this  was  such  a  case,  and,  being 
such  a  case,  that  the  evidence  was  not  sufficient  to  overcome 
the  presumption  of  undue  influence  and  fraud. 
By  the  Cov/rt — Judgment  affirmed. 


Hbkx,  Appellant,  vs.  Baumakn  and  another,  Eespondents. 

May  9 —  May  f^  1898. 

Appeal:  Jurisdiction:  Dismissal:  ''Amount  involved.^ 

1.  Where  the  court  has  no  jurisdiction  of  an  appeal,  a  dismissal  must 

follow,  whether  a  motion  be  made  to  that  effect  or  not,  under  the 
rule  that  consent  or  waiver  cannot  confer  jurisdiction  of  the  su1> 
ject  matter. 

2.  Under  the  statute  (Laws  of  1897,  ch.  183)  prohibiting  appeals,  except 

on  the  certificate  of  the  trial  court  submitting  difficult  questions 
of  law  for  decision,  where  the  amount  Involved  is  less  than  $100 
exclusive  of  costs,  the  "amount  involved"  refers  to  the  amount  in 
dispute  as  the  case  stands  in  the  appellate  court,  without  regard 
to  the  amount  of  the  judgment  appealed  from  or  that  claimed  in 
the  pleadings. 
a  If  the  amount  claimed  be  over  $100,  but  the  opposite  party  admits  a 
part,  leaving  less  than  $100  in  dispute,  then  the  amount  involved 
is  less  than  $100,  within  the  meaning  of  the  appeal  statute. 
[Syllabus  by  Makshat.Tj,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  Jambs  J.  Dick,  Circuit  Judge.  Appeal  dis- 
missed. 

Action  to  recover  possession  of  a  quantity  of  oats  held  by 
defendants  on  the  alleged  ground  that  they  were  entitled 
to  do  so  by  virtue  of  a  lien  thereon  for  cleaning  and  elevator 
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charges.  FlaintiJQF  admitted  defendants'  olaim  to  a  special 
property  in  the  oats  to  the  extent  of  $56.49.  The  only  con- 
troversy on  the  trial  was  as  to  the  price  agreed  upon  between 
the  parties  for  services  regarding  the  oats,  plaintiff  contend- 
ing that  one  cent  per  bnshel  was  the  price  for  both  cleaning 
and  storage  for  the  first  month,  and  one  half  a  cent  per 
month  thereafter,  and  defendants  contending  that  the  price 
was  one  cent  per  bnshel  for  cleaning  and  the  same  for  stor- 
ing. At  the  close  of  plaintiff's  testimony  the  court  directed 
a  nonsuit  upon  the  ground  that  the  evidence  conclusively 
established  defendants'  special  property  as  claimed  by  them, 
to  wit,  $127.97,  and  the  right  to  the  possession  of  the  grain 
by  virtue  thereof.  Judgment  was  rendered  accordingly, 
from  which  plaintiff  appealed. 

Z).  J,  Hemlock^  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  By  cm  <&  Merton^ 
and  oral  argument  by  T.  E.  Ryan. 

Mabshall,  J.  The  first  question  that  must  be  decided  in 
this  case  is,  Does  the  right  of  appeal  exist  under  ch.  183, 
Laws  of  1897?  That  provides  that  no  appeal  shall  betaken 
to  the  supreme  court  in  any  case,  from  any  judgment,  when 
the  amount  involved  is  less  than  $100  exclusive  of  costs, 
unless  the  title  to  land  shall  be  in  question,  or  the  judge  of 
the  court  in  which  such  judgment  was  rendered  shall  cer- 
tify that  the  case  necessarily  involves  the  decision  of  some 
question  or  point  of  law  of  such  doubt  and  difficulty  as  to 
require  the  decision  of  the  same  by  the  supreme  court,  or 
that  it  necessarily  involves  the  construction  or  interpreta- 
tion of  some  provision  of  the  constitution  of  the  United 
States  or  of  the  constitution  of  this  state.  The  question  is, 
whether  the  amount  involved  in  this  case,  as  presented  in 
this  court,  is  $100  exclusive  of  costs.  If  that  must  be  an- 
swered in  the  negative,  then,  obviously,  the  court  has  no 
jurisdiction,  and  a  dismissal  must  follow,  and  that  without 
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regard  to  whether  any  motion  was  made  by  respondent  for 
such  dismissal.  The  court  is  required  to  determine  the  ques- 
tion of  its  own  jurisdiction  in  every  case,  whether  raised  by 
the  parties  or  not,  and  refuse  to  exercise  jurisdiction  if  none 
exists,  even  against  the  request  of  litigants,  under  a  familiar 
rule  that  consent  of  parties  cannot  clothe  the  court  with 
jurisdiction  of  the  subject  matter. 

"  The  amount  involved,"  as  the  term  is  used  in  the  statute, 
is  not,  necessarily,  the  amount  claimed  in  the  complaint*  on 
plaintiflf's  appeal,  or  the  amount  of  the  judgment  on  defend- 
ant's appeal,  but  the  amount  actually  in  controversy  between 
the  parties  as  the  case  stands  in  this  court.  That  subject 
was  treated  in  Burkhardt  v.  Elgee^  93  Wis.  29,  where,  though 
the  amount  claimed  in  the  complaint  was  over  $300,  the  evi- 
dence showed  that  in  no  aspect  of  the  case  could  the  plaint- 
iff recover  $100  damages.  In  that  situation  the  court  held 
that  the  amount  involved,  within  the  meaning  of  the  statute, 
was  less  than  $100,  hence  dismissed  the  appeal.  Similar 
laws  have  received  similar  construction  in  many  jurisdic- 
tions. In  A.  Hall  Terra  Cotta  Co,  v.  Boyle,  133  N.  Y.  003, 
the  judgment  was  $052,  being  the  amount  claimed  in  the 
complaint.  Defendant  admitted  $402,  and  it  was  held  that- 
the  amount  involved  was  the  difference  between  the  $052 
claimed  and  the  $402  admitted.  So  in  ^ew  England  Mort- 
gage Security  Co,  v.  Gay,  145  TJ.  S.  123,  plaintiff  appealed 
from  a  judgment  in  its  favor.  The  amount  claimed,  except 
what  the  court  decided  was  usurious  and  therefore  not  re- 
coverable, was  not  disputed,  and  on  that  state  of  the  case  it 
was  held  that  the  amount  of  the  usury  was  the  true  amount 
involved  within  the  meaning  of  the  appeal  statute.  Again  in 
Sclmitz  V.  HoTbrooTc,  86  Iowa,  569,  where  the  amount  claimed 
in  the  complaint  was  more  than  $100,  but  it  appeared  on 
the  face  of  the  pleading  that  the  statute  of  limitations  had  run 
as  to  a  part,  leaving  less  recoverable  than  $100,  it  was  held, 
on  plaintiff's  appeal,  that  the  amount  involved  was  less  than 
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$100.  Again,  in  Stinson  v.  Cook^  53  Kan.  179,  an  action  in 
replevin,  where  plaintiff  recovered  part  and  defendant  part 
of  the  property  in  dispute:  On  plaintiff's  appeal  it  was  held 
that  the  amount  involved  was  the  amount  of  the  property- 
he  failed  to  recover.  To  the  same  effect  are  Nmh  v.  Bech- 
man^  86  Iowa,  249;  Board  of  Comm^rs  of  Dearborn  Co,  v. 
Kyle,  137  Ind.  421;  Buchstaff  v.  RnsseU,  151  U.  S.  626;  6% 
Bank  v.  Sunter,  152  U.  S.  512.  So  the  real  test  is.  What 
is  the  amount  involved  as  the  case  appears  in  the  appellate 
court?    Decker  v.  Williams,  73  Fed.  Kep.  308. 

From  the  foregoing  it  follows  beyond  controversy  that 
the  amount  involved  here,  within  our  appeal  statute,  is  the 
difference  between  the  value  of  defendants'  special  property 
in  the  oats  according  to  the  judgment,  exclusive  of  costs,  or 
$127.97,  and  the  $56.49  conceded  by  plaintiff,  such  difference 
being  $71.48.  Therefore  the  judgment  is  not  appealable 
except  on  a  certificate  of  the  trial  judge  as  provided  by  law. 

By  tke  Court. —  The  appeal  is  dismissed. 


WoLLMAN,  Kespondent,  vs.  Ruehlb,  Appellant. 

May  9 — May  1^4, 1898. 

Boundaries:  Fences:  Acquiescence:  Presumptions:  Adverse  possession: 
Tenants  in  common, 

"L  Although  at  the  time  when  a  fence  was  built  the  exact  location  of 
the  true  boundary  line  was  not  known  by  the  parties,  yet  where 
the  line  of  the  fence  was  considered  to  be  such  true  line,  acquies- 
cence therein  and  undisputed  possession  up  to  the  fence  for  over 
forty  years  raises  a  strong  presumption  that  the  line  so  recognized 
is  the  true  Une;  and  such  presumption  is  not  overcome  by  the  mere 
fact  that  a  survey,  made  long  after  government  monuments  have 
been  obliterated  or  lost,  reveals  another  lina 

2l  Possession  by  one  tenant  in  common,  adverse  to  a  third  person,  la 
the  possession  of  all  the  ootenants. 
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B,  Proof  of  uninterrupted,  open,  and  exclusive  possession  of  land  for  a 
period  of  over  twenty  years,  by  one  not  owning  the  legal  title  and 
his  privies,  if  unexplained,  establishes  the  fact  of  adverse  possession 
from  the  beginning. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Diok,  Circuit  Judge.    Eeveraed. 

Ejectment  for  a  small  strip  of  land,  containing  about  ^ 
acres.  On  October  18,  1839,  one  John  Bock  entered  the 
land  owned  by  both  plaintiff  and  defendant.  The  title  to 
the  east  half  of  the  tract  came  by  mesne  conveyances  to 
plaintiflE,  and  of  the  west  half  to  defendant.  In  1856  the 
title  to  plaintifTs  land  was  in  one  Philip  Heavner,  and  that 
of  defendant  in  Alois  Mallsacher.  At  that  time  there  was  a 
fence,  supposed  to  be  on  the  line  between  the  two  tracts,  and 
which  has  been  maintained  substantially  in  the  same  place 
to  the  day  of  trial.  Shortly  prior  to  the  commencement  of 
this  action,  the  plaintiff  procured  a  survey  of  the  land  to  be 
made,  from  which  it  appears  that  defendant's  fence  is  over 
on  plaintiff's  land  a  little  less  than  twelve  feet.  The  evi- 
dence of  defendant  tends  to  show  that  Mallsacher  and  Heav- 
ner agreed  on  this  fence  as  the  boundary  line,  and  that 
defendant's  grantor  was  to  keep  up  the  north  half  and 
plaintiff's  grantor  the  south  half.  The  fence  has  since  been 
so  maintained  by  the  owners  of  the  land.  Defendant's  father 
purchased  the  westerly  tract  in  1856,  and  the  land  has  been 
cultivated  and  worked  for  farm  purposes  up  to  the  fence 
since  that  time. 

Defendant's  father  died  in  1867,  leaving  a  wife  and  sev- 
eral children.  Defendant  continued  to  reside  on  and  work 
the  farm,  and  in  1877  secured  quitclaim  deeds  from  the  other 
heirs  of  their  interest  in  the  land. 

The  court  found  that  the  plaintiff  was  the  owner  of,  and 
entitled  to  the  possession  of,  the  disputed  strip,  and  judg- 
ment was  entered  for  the  recovery  of  the  possession  of  the 
same.    From  this  judgment  the  defendant  appeals. 
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For  the  appellant  there  was  a  brief  by  ChT^ticm  Doerfier^ 
and  oral  argument  by  John  H.  lioemer.  They  argued,  among 
other  things,  that  in  order  to  create  the  privity  of  estate 
requisite  to  enable  the  subsequent  occupant  to  tack  to  his 
possession  that  of  a  prior  occupant  it  is  not  necessary  that 
there  should  be  a  conveyance  in  writing.  The  possession  of 
the  prior  occupant  may  be  passed  by  operation  of  law,  as  in 
case  of  descent.  Wood,  Limitations  (2d  ed.),  §  271 ;  Newell, 
Ejectment,  740;  Sedgwick  &  W.  Trial  Tit.  Land  (2d  ed.), 
§§  747,  748;  Sherm  v.  BracJcett,  36  Minn.  152. 

For  the  respondent  there  was  a  brief  by  Byan  <&  Merton, 
and  oral  argument  by  T.  E.  Bycm.  They  contended,  mter 
aUay  that  while  it  is  not  necessary,  in  order  to  create  such 
privity  as  will  enable  a  subsequent  occupant  to  tack  his  pos- 
session to  that  of  the  prior  occupant,  that  there  should  be  a 
conveyance  in  writing,  and  although  such  prior  possession 
may  be  transferred  by  parol,  yet  it  must  clearly  appear  that 
the  particular  premises,  as  in  this  case  the  strip  in  dispute, 
were  in  fact  embraced  in  the  deed  or  transfer  in  whatever 
form  it  may  have  been  made.  No  presumption  can  be  in- 
dulged in  on  this  subject.  The  defendant  wholly  failed  to 
show  any  such  transfer  of  the  premises  or  the  strip  in  dis- 
pute, and  is  therefore  not  permitted  under  the  law  to  tack 
the  previous  possession  of  his  father  to  his  in  order  to  make 
out  the  statutory  bar.  Hycm  v.  Sch/wartZy  94  Wis.  403 ;  Syd- 
nor  V.  Palmer ^  29  id.  252;  Graeven  v.  Dievesy  68  id.  817; 
AUard  v.  Fitzgerald^  87  id.  516;  AUia  v.  Fields  89  id.  327. 

Babdeen,  J.  The  undisputed  evidence  shows  that  in  1856, 
at  the  time  defendant's  father  purchased  the  westerly  tract, 
he  was  informed  that  the  fence  was  on  the  true  line,  by  both 
his  grantor  and  Heavner,  the  owner  of  the  other  tract,  and 
that  it  was  then  agreed  which  portion  of  the  fence  each 
should  keep  up.  It  is  further  established  beyond  dispute 
that  defendant's  father  occupied  the  premises  on  his  side,  up 
Vol.100— 8 
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to  the  fence,  until  his  death  in  1867,  and  that  defendant  re- 
mained in  possession  with  the  consent  of  the  other  heirs^ 
and  as  one  of  the  claimants  to  the  land,  until  he  secured 
their  title,  and  thence  on  to  the  commencement  of  this  suit. 
It  is  also  equally  certain  that  when  the  fence  was  first  es- 
tablished the  exact  location  of  the  true  line  was  not  known 
by  the  parties,  but  that  the  location  where  the  fence  was  act- 
ually built  was  considered  the  true  line,  and  was  agreed 
upon  and  lived  up  to  for  over  forty  years  without  question. 
Long  acqtiiescence  in  the  line  so  established,  with  undisputed 
possession  for  such  a  long  period  of  time,  raises  a  strong  pre- 
sumption that  the  line  so  recognized  is  the  true  line,  and  is 
not  overcome  by  the  mere  fact  that  a  survey,  made  long 
after  government  monuments  have  been  obliterated  or  lost, 
reveals  another  line.  Such  is  the  holding  in  Wdton  'o,  Poyn- 
ter^  96  Wis.  346,  and  is  a  rule  in  favor  of  the  stability  of 
title. 

The  possession  of  defendant  or  his  father  was  not  simply 
permissive.  It  was  distinctly  hostile,  and  founded  upon  the 
agreement  and  location  of  the  fence.  The  son's  possession 
was  co-extensive  with  that  of  his  father.  He  held  the  prem- 
ises after  his  father's  death,  claiming  an  interest  in  his  own 
right,  and  by  permission  and  under  agreement  with  the 
other  heirs.  The  possession  of  one  tenant  in  common  is  the 
possession  of  all  the  cotenants.  Newell,  Ejectment,  128, 129. 
And  in  general  all  acts  done  by  a  cotenant,  relating  to  or 
affecting  the  common  property,  are  presumed  to  have  been 
done  for  the  benefit  of  all  the  cotenants. 

Independently  of  the  agreement  to  establish  the  line,  there 
seems  to  be  ample  proof  of  possession  of  defendant,  and 
those  in  privity  with  him,  to  carry  it  far  beyond  the  statu- 
tory period  of  limitation.  Sec.  420Y,  E.  S.  18Y8,  provides 
that  "  no  action  for  the  recovery  of  real  property  or  the  pos- 
session thereof,  shall  be  maintained,  unless  it  appear  that 
the  plaintiflf,  his  ancestor,  predecessor  or  grantor,  was  seized 
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or  possessed  of  the  premises  in  question,  within  twenty 
years  before  the  commencement  of  such  action."  The  an- 
swer sets  up  that  the  plaintiff  has  not  been  so  seised  or  pos- 
sessed, and  the  proof  amply  sustains  such  contention.  When 
plaintiff  produced  proof  of  title  from  the  common  grantor, 
showing  legal  titie  in  himself,  under  sec.  4210,  E.  S.  1878, 
the  presumption  arose  that  he  had  been  possessed  of  the  dis- 
puted premises  within  the  time  prescribed  by  law,  and  that 
the  possession  of  defendant  was  deemed  to  have  been  under, 
and  in  subordination  to,  the  legal  title.  When,  however, 
the  defendant  showed  uninterrupted,  open,  and  exclusive 
possession  for  a  period  of  over  twenty  years,  by  himself  and 
his  privies,  such  possession,  unexplained,  established  the  fact 
of  adverse  possession  from  the  beginning.  This  question  is 
so  fully  and  ably  discussed  in  WUkins  v.  Nicolai^  99  Wis. 
178,  that  it  needs  but  a  reference  to  that  case  to  settie  the 
questions  here  involved  adversely  to  the  plaintiff.  Here 
there  was  no  attempt  made  to  explain  away  or  attack  the 
character  or  nature  of  defendant's  possession,  so  that  under 
the  rule  laid  down  in  the  cases  cited  the  finding  and  judg- 
ment should  have  been  for  defendant. 

By  ihs  Cov/rt — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  for  the  defendant. 


The  State  vs.  Bayke. 

May  9 — May  XJ^  1898. 

Intoxicating  liquors:  License  to  sett:  Transfer:  Consent  of  town  hoard, 

L  A  license  issued  by  a  town  board  of  supervisors  under  the  laws  of 
this  state  for  the  sale  of  intoxicating  liquors  is  not  transferable 
even  with  the  consent  of  such  town  board. 
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2.  One  who  files  a  bond  which  is  approved  by  the  town  board,  but  pays 
no  money  to  the  town,  and  proceeds  to  sell  intoxicating  liquors,  act- 
ing in  good  faith  upon  a  transfer  to  him  of  a  license  issued  to  a 
third  person,  by  authority  and  with  the  consent  of  the  town  board, 
may  nevertheless  be  convicted  of  selling  liquors  without  a  license. 

Eepobted  from  the  circuit  court  for  Marathon  county: 
Chab.  V.  Bakdeen,  Circuit  Judge. 
The  Attorney  General^  for  the  plaintiff. 
[No  appearance  for  the  defendant.] 

Cassoday,  0.  J.  It  appears  from  the  record  that  July  6, 
1897,  the  town  board  of  the  town  of  Spencer  granted  to  one 
Peter  J.  Backes  a  license,  under  the  law,  to  vend  and  sell 
liquors  in  said  town  for  one  year,  he  paying  therefor  the 
amount  of  license  money  required  and  filing  the  requisite 
bond;  that  about  the  1st  of  August  of  that  year  the  defend- 
ant rented  the  saloon  building  of  Backes,  and  applied  to  the 
town  board  to  transfer  to  him  the  license  so  issued  to  Backes ; 
that  August  10, 189Y,  the  town  board,  at  a  special  meeting, 
voted  to  transfer  the  license  of  Backes  to  the  defendant 
upon  his  filing  a  bond;  that  such  bond  was  filed  and  ap- 
proved, and  thereupon  the  town  clerk  wrote  across  the  back 
of  the  license  issued  to  Backes  a  transfer  of  the  same  to  the 
defendant;  that  no  money  was  paid  to  the  town  by  the  de- 
fendant, nor  was  any  license  issued  to  him  in  fact;  that  the 
defendant  thereupon  opened  his  saloon,  and  carried  on  the 
business  of  selling  liquor,  claiming  to  act  under  the  transfer 
to  him  of  the  Backes  license. 

The  defendant  was  arrested  upon  a  warrant  issued  by  a 
justice  of  the  peace,  charging  him  with  having,  on  Septem- 
ber 14,  189Y,  sold,  dealt,  and  trafficked  in  spirituous  and 
malt  liquors,  without  first  having  procured  a  license  therefor 
according  to  law.  A  trial  of  the  action  was  had  according 
to  law,  and  the  defendant  was  found  guilty,  and  fined,  and 
thereafter  took  an  appeal  to  the  circuit  court    The  action 
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was  brought  to  trial  in  the  circuit  court  at  the  November 
term  thereof  for  1897,  upon  such  complaint,  and  the  defend- 
ant was  found  guilty  upon  the  undisputed  facts  stated.  It 
was  admitted  on  the  trial  that  it  was  the  custom  of  a  great 
many  towns  in  northern  Wisconsin  to  permit  the  transfer  of 
licenses  issued  for  the  sale  of  malt  and  intoxicating  liquors 
in  the  manner  this  was  transferred,  and  that  the  defendant 
in  this  action  acted  in  good  faith  and  not  with  intent  to 
evade  the  requirements  of  the  law. 

Certain  questions  of  law  having  arisen  in  the  case,  which, 
in  the  opinion  of  the  judge,  were  so  important  and  so  doubt- 
ful as  to  require  the  decision  of  this  court  thereon,  thereupon, 
after  verdict,  and  before  sentence,  and  at  the  request  of  the 
defendant,  the  trial  judge  reported  the  same  to  this  court, 
pursuant  to  sec.  4721,  R.  S.  1878,  for  decision,  as  follows: 
"  (1)  Is  a  license  issued  by  a  town  board  of  supervisors  for 
the  sale  of  spirituous,  malt,  and  intoxicating  liquors  under 
the  laws  of  this  state  transferable  with  the  consent  of  such 
town  board?  (2)  Where  the  defendant  files  a  bond  which 
is  approved  by  the  town  board,  but  pays  no  money  to  the 
town,  and  proceeds  to  sell  such  liquors,  acting  in  good  faith, 
upon  a  transfer  to  him  of  a  license  issued  to  a  third  person, 
by  authority  and  with  the  consent  of  the  town  board,  can 
such  defendant  be  lawfully  convicted  and  punished  as  and 
for  a  violation  of  the  law  for  selling  liquors  without  a  license  ? 
(3)  Upon  the  facts  stated,  was  the  defendant  lawfully  con- 
victed?" 

The  statutes  provide,  in  effect,  that  town  boards  may  grant 
licenses,  imder  the  conditions  and  restrictions  therein  con- 
tained, to  such  persons  as  they  may  deem  proper,  to  keep 
saloons  and  sell  intoxicating  liquors;  that  such  licenses  shall 
remain  in  force  until  the  first  Tuesday  in  July  next  after 
granting  the  same,  unless  sooner  revoked  by  the  board ;  that 
the  application  for  such  license  shall  be  in  writing,  and  state 
the  kind  of  license  applied  for,  and  designate  the  premises 
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where  such  liquors  shall  be  sold;  that  such  license  shall  not 
be  delivered  to  the  applicant  until  he  shall  produce  and  file 
with  the  clerk  a  receipt  showing  the  payment  of  the  sum 
required  therefor  to  the  proper  treasurer,  and  file  with  the 
clerk  the  bond  provided  for  therein.  S.  &  B.  Ann.  Stats, 
sees.  1548, 1549.  The  statutes  further  provide  that  if  any 
person  shall  sell  liquors,  "  without  first  having  obtained  a 
license  or  permit  therefor,  as  required  hj  this  chapter  [ch.  66], 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  punished  therefor,"  etc.  There  is 
no  pretense  that  the  defendant  had  obtained  any  license  as 
required  by  that  chapter. 

The  powers  of  the  town  board  were  purely  statutory.  It 
could  only  exercise  such  powers  as  were  expressly  granted 
to  it  by  statute,  or  necessarily  implied  from  the  powers  so 
granted.  Eaton,  v.  Mcmitowoo  Co.  44  "Wis.  489;  Smith  v. 
Toddy  55  Wis.  459;  Jackson  v.  JacJcsorvport,  56  Wis.  810; 
Cathcart  v.  Cormtocky  56  Wis.  607;  Wright  v.  Zettd^  60  Wis. 
168.  The  statutes  cited  only  authorized  the  town  board  to 
grant  licenses  "  to  such  persons  as  they  deem  pToper^^  and 
then  only  upon  the  conditions  and  under  the  restrictions 
therein  prescribed.  The  board  was  thus  required  to  exer- 
cise judgment  and  discretion  in  the  selection  of  proper  per- 
sons to  be  so  licensed;  and  then,  after  such  license  should 
be  granted,  the  board  was  still  required  to  revoke  the  same 
in  case  the  licensee  should  be  found  to  be  an  improper  per- 
son. A  license  granted  is  a  mere  privilege  to  be  enjoyed 
while  the  conditions  and  restrictions  are  complied  with,  and 
implies  special  confidence  and  trust  in  the  licensee.  Met/ro- 
politwa  Board  v.  Barrie^  34  N.  Y.  657.  From  the  very  nat- 
ure of  things,  such  a  license  is  not  assignable  at  common 
law.  Black,  Intox.  Liq.  §  130,  p.  169,  and  cases  cited;  Alger 
V.  Weston^  14  Johns.  231;  Heath  v.  StatCy  105  Ind.  342;  State 
ex  rd.  Edwards  v.  ComrrCrs  of  Sumter  Co.  22  Fla.  1 ;  Blu- 
menthol^ s  Petitiouy  125  Pa.  St.  412;  Monroe^ %  Appeal^  181 
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Pa.  St.  233.  The  fact  that  the  defendant  rented  the  saloon 
from  Baokes,  and  took  an  assignment  of  his  license,  there- 
fore, gave  him  no  authority  to  sell  under  the  license  issued 
to  the  latter.  Id.  Thus,  in  the  Pennsylvania  cases  cited^ 
it  was  held  that  "  the  right  to  sell  liquors  under  a  license 
granted  by  the  state  is  personal  to  the  licensee,  is  not  as- 
signable, does  not  pass  to  personal  representatives,  and  there- 
fore cannot  be  transferred  unless  as  expressly  authorized  by 
an  act  of  assembly."  And  again,  that  "  a  liquor  license  is 
a  personal  privilege,  which  ends  with  the  life  of  the  licensee. 
It  is  not  assignable  by  him,  does  not  go  to  his  personal  rep- 
resentatives, and  is  not  an  asset  of  his  estate."  True,  the 
town  board  sanctioned  such  transfer,  but,  as  indicated  in 
some  of  the  cases  cited,  the  statute  gave  no  authority  for 
such  transfer,  and  without  such  authority  no  transfer  could 
be  made.  We  are  clearly  of  the  opinion  that  the  transfer  of 
the  license,  and  the  action  of  the  town  board  thereon,  were 
without  authority  of  law  and  void. 

By  the  Court. — The  first  question  propounded  is  answered 
in  the  negative,  and  the  second  and  third  are  each  answered 
in  the  affirmative. 

Babdeek,  J.,  took  no  part. 


NoBTHEBN  Paotfio  Eailwat  Company,  Appellant,  vs.  Do- 
HERTY,  Eespondent. 

January  l^^June  23, 1898, 

BaUroads:  Land  grants:  Selection  of  terminus:  Consolidation  of  com- 
panies: Maps  of  proposed  route:  Unauthorized  filing. 

1.  The  act  of  Ck>iigress,  July  2, 1804,  authorizing  the  Northern  Pacific 
Baihroad  Comi)any,  thereby  incorporated,  to  construct  a  railroad, 
**  beginning  at  a  point  on  Lake  Superior,  in  the  state  of  Minnesota 
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or  Wiseonsm,  thence  westerly  by  the  most  eligible  route  •  ■•  . 
to  some  point  on  P^get  Sound,"  left  the  exact  location  of  both 
termini  to  the  decision  of  the  corporation  itself. 

2.  Under  said  act,  the  selection  of  a  terminus,  once  deliberately  made, 
was  final  and  exhausted  the  power  of  choice. 

8.  The  company  was  not,  however,  by  the  terms  of  the  act,  confined  to 
a  single  point  on  Lake  Superior;  and,  the  shore  line  of  the  lake 
being  parallel  with  the  necessary  route  of  the  proposed  railroad, 
the  mere  fact  that  the  road  had  touched  a  harbor  at  the  west  end 
of  the  lake  did  not  deprive  the  company  of  power  to  select,  as  its 
terminus,  a  point  farther  eastward  on  said  lake. 

4  The  purchase  by  the  Northern  Pacific  Railroad  Company  of  a  half 
interest  in  the  track  of  another  company  between  Dtduth  and  a 
point  west  thereof,  and  the  operation  of  the  same,  in  connection 
with  its  main  line  westward,  both  in  common  with  such  other  com- 
pany and  under  a  lease  of  the  other  company's  lines,  did  not  con- 
stitute a  consolidation,  confederation,  or  association  of  the  two 
companies  such  as  was  contemplated  and  authorized  by  sec.  8  of 
the  act  of  1864^  or  amount  to  a  practical  selection  of  Duluth  as  the 
eastern  terminus  of  the  Northern  Pacific  Railroad  Company  such 
as  would  preclude  the  selection  of  some  other  point  for  such  termi- 
nus, especially  since  the  act  of  Congress  required  that  the  Northern 
Pacific  Railroad  Company  should  obtain  the  consent  of  the  legisla- 
ture of  any  state  through  which  its  line  might  pass,  and  the  con- 
sent of  the  legislature  of  Minnesota  had  been  given  with  a  proviso 
that,  if  the  eastern  terminus  of  the  road  should  be  located  east  of 
that  state,  then  the  company  should  construct  or  cause  to  be  con- 
structed a  line  from  its  main  line  to  the  waters  of  Lake  Superior 
within  the  state  of  Minnesota. 

6i  A  map  showing  a  proposed  route  for  the  proposed  railroad,  filed  with 
the  Secretary  of  the  Literior  by  the  president  of  the  Northern  Pa- 
cific Railroad  Company,  without  any  authority  from  its  board  of 
directors  or  otherwise,  and  rejected  by  the  land  commissioner  and 
the  Secretary  because  it  did  not  comply  with  the  rules  and  regula- 
tions of  the  land  department,  did  not  operate  as  a  selection  by  the 
company  of  the  eastern  terminus  shown  thereon. 

Appeal  from  an  order  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.    Beveraed. 

This  is  an  appeal  from  an  order  appointing  commissioners 
in  condemnation  proceedings  upon  the  petition  of  Doherty, 
Doherty  owns  the  S.  W.  \  of  section  4,  township  47  N.,  of 
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range  11  W.,  in  Douglas  county,  Wisconsin,  having  made  a 
homestead  entry  thereof  November  8, 1882,  and  obtained  a 
patent  February  6, 1890.  The  appellant  claims  a  right  of 
way  from  east  to  west  100  feet  in  width  across  this  quarter 
section  upon  which  its  railway  line  is  constructed  and  op- 
erated. This  right  of  way  has  never  been  acquired  by  the 
appellant  or  its  grantor,  the  Northern  Pacific  Railroad  Com- 
pany, by  purchase  or  by  condemnation,  but  the  appellant 
claims  it  by  virtue  of  the  terms  of  the  act  of  Congress  ap- 
proved July  2,  1864,  incorporating  the  Northern  Pacific 
Railroad  Company,  and  granting  to  it,  among  other  rights 
and  privileges,  a  right  of  way  through  the  public  lands  of 
the  United  States.  This  act  authorized  the  corporation 
thereby  created  to  construct  a  railroad  "beginning  at  a 
point  on  Lake  Superior,  in  the  state  of  Minnesota  or  Wis- 
consin," westward  to  "some  point  on  Puget  Sound,"  and 
the  controlling  question  in  this  case  is  whether  the  eastern 
terminus  of  the  railroad  constructed  under  the  act  is  at  Du- 
luth,  Minnesota,  or  at  Ashland,  Wisconsin.  If  at  Duluth, 
then  the  company  acquired  no  right  of  way  over  any  public 
lands  in  Wisconsin,  but  if  at  Ashland,  then  it  did  acquire 
right  of  way  over  public  lands  in  Wisconsin,  including  the 
land  in  question,  by  virtue  of  the  act  of  incorporation. 

The  facts  were  not  in  dispute,  and  were  all  settled  by  a 
written  stipulation.  From  this  stipulation  the  following 
facts  appear: 

On  July  2, 1864,  the  land  in  question  was  public  land  of 
the  United  States.  On  November  8,  1882,  the  petitioner, 
Doherty^  made  a  homestead  entry  thereof,  and  thereafter 
complied  with  the  homestead  laws,  and  received  a  patent 
from  the  United  States,  purporting  to  convey  the  lands, 
February  6, 1890.  In  December,  1883,  the  Northern  Pacific 
Railroad  Company  took  possession  of  the  strip  in  contro- 
versy, and  constructed  a  railroad  upon  it,  and  remained  in 
possession  operating  the  railroad  until  August  31, 1896,  when 
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all  the  property,  rights,  and  franchises  of  said  railroad  com- 
pany were  sold  to  the  appellant,  the  Northern  Pacifio  Routlr 
way  CoYwpcmy^  a  "Wisconsin  corporation,  which  is  duly  or- 
ganized to  operate  said  railroad,  and  has  occupied  said  strip 
for  railroad  purposes. 

The  Northern  Pacific  Eailroad  Company,  of  which  the 
appellant  is  the  successor  in  interest,  was  organized  by,  and 
obtained  its  rights  under,  an  act  of  Congress  approved 
July  2, 1864:,  and  entitled  "An  act  granting  lands  to  aid  in 
the  construction  of  a  railroad  and  telegraph  line  from  Lake 
Superior  to  Puget  Sound  on  the  Pacific  coast  by  the  north- 
em  route."  By  the  first  section  of  this  act,  a  corporation 
created  thereby  was  authorized  to  lay  out  and  construct  a 
continuous  railroad  and  telegraph  line  beginning  at  a  point 
on  Lake  Superior,  in  the  state  of  Minnesota  or  Wisconsin, 
thence  westerly  upon  the  most  eligible  route,  as  shall  be  de- 
termined by  said  company,  within  the  United  States  and 
north  of  the  forty-fifth  degree  of  latitude,  to  some  point  on 
Puget  Sound.  By  the  second  and  third  sections  of  the  same 
act  the  right  of  way  through  the  public  lands  of  the  United 
States  was  granted  to  said  railroad  company,  its  successors 
and  assigns,  for  the  construction  of  the  line,  and  it  was  also 
provided  that,  if  its  route  should  be  found  to  be  upon  the 
same  general  line  as  the  route  of  another  railroad  which 
owned  a  previous  land  grant  from  the  United  States,  the 
amount  of  said  previous  land  grant  should  be  deducted  from 
the  amount  granted  by  this  act,  provided  that  the  railroad 
owning  the  previous  grant  might  assign  its  interests  to  the 
Northern  Pacific  Eailroad  Company,  or  might  consolidate, 
confederate,  and  associate  with  said  company  upon  the  terms 
named  in  the  first  section  of  the  act.  The  lands  granted  to 
the  Northern  Pacific  Eailroad  Company  by  the  act  amounted 
to  ten  alternate  sections  per  mile  on  each  side  of  the  line 
within  the  states,  and  twenty  alternate  sections  in  the  ter- 
ritories, with  a  ten-mile  indemnity  limit,  and  by  resolution 
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of  Congress  of  May  31, 1870,  an  additional  indemnity  belt 
ten  miles  in  width  was  created  on  each  side  of  the  line. 
This  act  was  accepted  by  the  company  within  the  time  re- 
quired by  law.  The  act  also  required  the  company  to  pro- 
cure legislative  consent  of  the  states  through  which  it  was 
to  run  before  its  construction,  and  in  the  year  1865  the  legis- 
latures of  Minnesota  and  "Wisconsin  gave  such  consent.  The 
Minnesota  act  provided  that,  if  the  eastern  terminus  of  the 
road  should  be  located  east  of  the  eastern  boundary  of  Min- 
nesota, then  that  the  company  should  construct  or  cause  to 
be  constructed  a  railroad  from  its  main  line  to  the  navigable 
waters  of  Lake  Superior  at  some  point  within  the  state  of 
Minnesota. 

In  1870  the  company  located  its  general  route  from  the 
mouth  of  the  Montreal  river  in  "Wisconsin,  across  Wisconsin 
and  Minnesota,  to  a  point  on  the  Red  River  of  the  North, 
near  Fargo,  and  transmitted  a  map  showing  this  location, 
August  13, 1870,  to  the  Secretary  of  the  Interior.  This  map 
showed  the  proposed  general  route  to  commence  at  the 
mouth  of  the  Montreal  river;  thence  a  little  south  of  west 
upon  a  direct  line  to  a  point  directly  south  of,  and  about  six 
miles  distant  from,  the  south  end  of  Chequamegon  Bay; 
thence  a  little  north  of  west  upon  a  direct  line  crossing  the 
state  boundary  between  Wisconsin  and  Minnesota  at  or  near 
the  point  where  the  St.  Louis  river  becomes  such  boundary. 
Upon  receipt  of  this  map,  the  Secretary  of  the  Interior  trans- 
mitted it  to  the  land  commissioner,  with  instructions  to 
withdraw  from  sale,  homestead,  and  pre-emption  all  odd- 
numbered  sections  of  land  within  twenty  miles  of  the  line 
within  both  states.  This  order  was  complied  with  by  the 
land  commissioner  by  directions  given  to  the  district  land  offi- 
cers at  Bayfield,  Wisconsin.  Such  withdrawals  were  made, 
and  the  price  of  the  even-numbered  sections  waa  raised  to 
$2.50  per  acre,  and  thereafter  large  quantities  of  such  land 
were  sold  by  the  government  at  the  rate  of  $2.50  per  acre. 


Digitized  by  VjOOQIC 


44  SUPKEME  COUKT  OF  WISCONSIN.        [100 

Northern  Pacific  R.  Ca  va  Doherty. 

In  1882  a  map  of  definite  location  of  said  railroad  from  a 
point  upon  the  St.  Paul  &  Duluth  Eailroad,  now  called 
"Thompson  Junction,"  eastward  to  a  point  in  section  15, 
township  47  N.,  of  range  2  W.,  in  the  state  of  Wisconsin, 
was  prepared,  and  approved  by  the  directors,  and  certified 
and  forwarded  to  the  Secretary  of  the  Interior.  The  line  of 
definite  location  laid  down  on  this  map  followed  substan- 
tially the  line  of  general  location  upon  the  prior  map,  but  it 
turned  to  the  north,  and  touched  Superior,  and  also  Ashland, 
and  stopped  some  ten  miles  west  of  the  mouth  of  the  Mon- 
treal river.  Upon  receipt  of  this  map  of  definite  location 
the  land  commissioner,  by  direction  of  the  Secretary  of  the 
Interior,  adjusted  the  land  grant  in  accordance  with  it,  and 
prepared  diagrams  showing  the  limits  of  the  grant  and  in- 
demnity belts,  and  transmitted  such  diagrams  to  the  district 
land  officers,  with  the  proper  directions  as  to  the  withdrawal 
of  lands,  which  were  complied  with. 

August  2, 1884,  the  directors  of  the  Northern  Pacific  Rail- 
road Company  adopted  a  resolution  fixing  the  eastern  ter- 
minus of  the  railroad  at  the  city  of  Ashland,  which  resolution 
was  duly  certified  and  transmitted  to  the  commissioner  of 
the  general  land  office  December  3, 1884.  Thereafter  the 
commissioner  prepared  a  diagram  showing  the  final  eastern 
terminus  of  the  line  at  Ashland,  and  sent  the  same  to  the 
district  officers  at  Bayfield,  with  instructions  to  adjust  the 
grant  on  this  basis.  The  point  so  fixed  is  on  the  line  of 
definite  location  of  July  6,  1882,  but  about  twelve  miles 
west  of  the  east  end  of  that  line. 

The  Northern  Pacific  Railroad  Company  constructed  a 
continuous  line  of  railroads  from  the  city  of  Ashland  to 
Puget  Sound  in  all  respects  in  accordance  with  its  act  of  in- 
corporation, and  the  whole  line  has  been  duly  accepted  by 
the  President  of  the  United  States,  as  provided  in  that  act. 
That  portion  of  the  road  extending  east  from  Thompson 
Junction  was  constructed  upon  the  line  of  definite  location 
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shown  in  the  map  of  1882,  and  was  constructed  during  the 
years  1881, 1882, 1883,  and  1884.  The  first  section  extended 
from  Thompson  Junction  to  Superior,  and  was  examined 
and  reported  favorably  upon  by  commissioners  in  1882,  and 
the  recommendations  were  approved  by  the  President  Sep- 
tember 16, 1882.  The  second  section,  extending  from  Supe- 
rior to  the  Brule  river,  was  constructed  in  the  latter  part  of 
1883,  and  crossed  the  land  in  question  here,  and  was  ap- 
proved in  like  manner  January  31, 1884.  The  third  section 
extends  from  the  Brule  river  to  Ashland,  and  was  approved 
in  like  manner  February,  1885. 

It  appears  further  that  March  6, 1865,  one  Joshua  Perham, 
then  the  president  of  the  Northern  Pacific  Railroad  Com- 
pany, transmitted  to  the  oflBce  of  the  land  commissioner  a 
map  purporting  to  show  the  proposed  general  route  of  the 
Northern  Pacific  Railroad.  Upon  this  map  there  appeared 
two  lines  from  a  point  in  the  present  state  of  North  Dakota 
eastward,  one  terminating  upon  Lake  Superior  at  or  near 
Duluth,  and  the  other  extending  into  "Wisconsin  some  dis- 
tance south  of  Lake  Superior,  and  terminating  at  the  mouth 
of  the  Montreal  river;  this  last-named  line  being  appar- 
ently partially  obliterated  by  a  wavy  red  line.  This  map 
was  accompanied  by  a  letter  from  Perham,  stating  that  it 
shows  the  general  line  of  the  Northern  Pacific  Railroad  from 
a  point  on  Lake  Superior,  in  Wisconeinj  to  a  point  on  Puget 
Sound.  The  Secretary  of  the  Interior  transmitted  this  map 
to  the  land  commissioner,  suggesting  the  withdrawal  of  the 
lands  along  the  line,  but  the  land  commissioner  soon  after- 
wards transmitted  a  letter  to  the  Secretary  of  the  Interior 
recommending  that  the  map  be  rejected,  for  the  reason  that 
the  same  did  not  comply  with  the  rules  of  the  land  depart- 
ment, which  recommendation  was  approved  by  the  Secre- 
tary. There  is  nothing  to  explain  the  apparent  alteration 
of  this  map,  nor  to  show  when  it  was  made,  and  it  is  not 
shown  that  the  directors  of  the  company  ever  authorized  the 
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making  or  filing  of  the  map,  but  it  appears  that  the  presi- 
dent of  the  company  had  no  power  to  make  or  file  it. 

By  act  approved  May  5, 1864,  Congress  granted  ten  sections 
of  land  per  mile  to  the  state  of  Minnesota  to  aid  in  the  con- 
struction of  a  railroad  from  St.  Paul  to  Lake  Superior.  In 
the  same  year  the  legislature  of  Minnesota  conferred  this 
grant  upon  the  Lake  Superior  &  Mississippi  Kailroad  Com- 
pany, a  Minnesota  corporation,  and  afterwards  known  as  the 
St.  Paul  &  Duluth  Eailroad  Company.  On  January  1, 1872, 
this  company  had  constructed  and  was  operating  a  railroad 
from  St.  Paul  to  Duluth  by  way  of  Thompson  Junction, 
which  is  upon  the  St.  Louis  river,  and  is  the  point  from  which 
the  Northern  Pacific  Eailroad  Company  started  to  build  its 
line  westward.  On  the  last-named  date,  the  Northern  Pacifio 
Railroad  Company  purchased  a  one-half  interest  in  that  part 
of  this  road  extending  from  Thompson  Junction  to  Duluth 
for  the  sum  of  |500,000,  and  received  a  deed  therefor.  On 
the  same  day  the  two  companies  made  a  written  agreement 
providing  for  the  operation  of  trains  and  the  maintaining  of 
the  road.  On  May  1, 1872,  the  Northern  Pacifio  Railroad 
Company  and  the  Lake  Superior  &  Mississippi  Railroad  Com- 
pany made  a  further  agreement  by  which  the  lines  of  the 
Lake  Superior  &  Mississippi  Railroad  were  leased  to  the 
Northern  Pacifio  Railroad  for  an  annual  rental,  the  land 
grant  of  the  Lake  Superior  &  Mississippi  Railroad  being  ex- 
pressly excepted  from  the  operation  of  the  lease.  Pursuant 
to  this  lease  the  Northern  Pacifio  Railroad  Company  oper- 
ated the  entire  railroad  thus  leased  from  May  1, 1872,  until 
February  1, 1874,  when  it  surrendered  the  lines  leased,  and 
relinquished  all  its  interests  under  the  lease,  but  surrendered 
no  rights  under  the  deed.  On  the  12th  of  May,  1874,  the 
Northern  Pacifio  Railroad  Company  and  the  Lake  Superior 
&  Mississippi  Company  made  an  agreement  for  the  opera- 
tion of  the  line  from  Thompson  Junction  to  Duluth. 

It  further  appears  that  by  act  approved  May  5, 1864,  the 
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United  States  granted  lands  to  the  state  of  Wisconsin  to  aid 
in  the  construction  of  a  railroad  from  Bayfield  to  Superior, 
but  no  road  was  constructed  under  this  grant. 

James  B.  Kerr^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  CrovmhaH  dk 
Foley,  and  oral  argument  by  TT.  R.  Foley. 

WmsLow,  J.  The  grant  of  a  right  of  way  across  the  pub- 
lic lands  of  the  United  States  by  the  act  of  July  2,  1864, 
was  a  grant  m  prcesenti,  and  took  effect  when  the  route  was 
definitely  fixed  by  relation  as  of  the  date  of  the  act.  St,  Pcml 
€&  P.  R,  Go.  V.  N.  P.  R.  Co.  139  U.  S.  1.  The  route  was 
definitely  fixed  across  the  petitioner's  land  before  he  made 
his  entry  thereof,  and  the  controlling  question  is  whether 
the  eastern  terminus  of  the  Northern  Pacific  Railroad  was 
located  at  Duluth,  Minnesota,  or  at  Ashland,  Wisconsin.  In 
the  former  case  the  company  took  no  right  of  way  over  pub- 
lic lands  in  Wisconsin,  and  must  now  condemn  an(J  pay  for 
the  land  in  question;  but  in  the  latter  case  it  is  entitled  to 
the  right  of  way  which  it  is  using  over  the  petitioner's  land 
under  its  grant.  The  act  left  the  exact  location  of  both 
termini  of  the  proposed  railway  undetermined.  It  was  to 
begin  at  a  point  on  Lake  Superior,  in  Minnesota  or  Wiscon- 
sin, and  end  at  "  some  point "  on  Puget  Sound.  That  this 
course  was  adopted  in  order  to  leave  the  question  of  the 
exact  termini  to  the  decision  of  the  corporation  itself  can- 
not be  doubted*  The  debate  upon  the  bill  in  the  House  of 
Representatives  clearly  shows  that  this  was  the  intention 
(see  remarks  of  Mr.  Sweat,  Cong.  Globe,  1st  Sess.  38th  Cong, 
p.  1699),  and  such  was  undoubtedly  the  legal  effect  of  the 
language  used.  When  such  discretion  is  vested  in  a  cor- 
poration, its  decision  will  not  be  interfered  with  unless  it 
has  exceeded  the  limits  of  its  discretion,  or  bad  faith  in  the 
selection  is  shown.  FaU  River  I.  W.  Co.  v.  0.  C.  cfe  F.  R. 
R.  Co.  6  Allen,  221;  Parke's  Appeal,  64  Pa.  St.  137.    Un- 
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doubtedly,  also,  if  the  selection  of  a  terminus  be  in  fact  once 
deliberately  made,  the  power  of  choice  is  exhausted,  and  the 
determination  is  final.  Pierce,  Railroads,  254;  State  v.  N, 
<b  D.  T.  Co.  10  Conn.  157;  Hudson  <&  D.  Ca/ndl  Co.  v.  JV.  T. 
<&  E.  R.  Co.  9  Paige,  323. 

It  is  claimed  by  the  petitioner  —  and  such  was  the  decis- 
ion of  the  trial  court  —  that  the  Northern  Pacific  Company 
definitely  located  its  eastern  terminus  at  Duluth,  January  1, 
1872,  when  it  purchased  one  half  of  the  track  and  right 
of  way  of  the  Lake  Superior  ife  Mississippi  Railroad  from 
Thompson  Junction  to  Duluth,  and  made  a  contract  for  op- 
eration of  the  line  in  common.  On  the  other  hand,  the 
appellant  company  claims  that  these  transactions  did  not 
constitute  a  location  or  selection  of  the  eastern  terminus  of 
the  road,  but  that  the  line  from  Thompson  Junction  to  Du- 
luth simply  constituted  a  branch  line,  as  authorized  and  re- 
quired by  the  laws  of  the  state  of  Minnesota,  and  that  the 
eastern  terminus  was  not  definitely  located  until  the  passage 
of  the  resolution  of  the  board  of  directors  of  the  Northern 
Pacific  Railroad  Company,  August  2, 1884,  fixing  the  ter- 
minus of  the  road  at  Ashland,  Wisconsin.  The  petitioner's 
contention  is  based  upon,  and  fully  supported  by,  two  de- 
cisions by  the  Secretary  of  the  Interior,  made  respectively 
November  13, 1895,  and  August  27, 1896.  In  re  Northern 
Pacifio  R.  Co.y  reported  in  21  Land  Dec.  Dep.  Int.  412,  and 
23  Land  Dec.  Dep.  Int.  204.  These  decisions  were  rendered 
upon  application  by  the  Northern  Pacific  Railroad  Company 
to  select  indemnity  lands  in  North  Dakota  to  make  up  for 
lands  lost  within  the  limits  of  its  grant  in  Wisconsin.  In 
the  first  of  these  decisions  it  was  held  that  the  company  had 
no  land  grant  east  of  Superior,  because  its  eastern  terminus 
was  either  at  Duluth  or  Superior,  and  in  the  second  it  was 
held  that  it  had  no  land  grant  east  of  Thompson  Junction. 

The  argument  in  support  of  these  decisions  is  that  the 
railroad  company  was  only  entitled  to  touch  one  point  upon 
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Lake  Superior;  that  when  it  purchased  the  half  interest  in 
the  Lake  Superior  ife  Mississippi  Eailroad  track  from  Thomp- 
son Junction  to  Duluth,  and  began  to  operate  it  in  connec- 
tion with  its  main  line  to  the  west,  such  action  constituted 
a  consolidation  or  association  with  said  latter  company 
within  the  meaning  of  the  act  of  incorporation,  and,  taken 
in  connection  with  the  actual  operation  of  such  line  for  ten 
years,  definitely  located  the  eastern  terminus  of  the  road  at 
Duluth,  whereby  it  exercised  finally  its  right  of  selection 
of  a  terminus;  that  the  subsequent  filing  of  maps  and  res- 
olutions showing  an  intention  to  fix  the  eastern  terminus 
at  or  near  Ashland  was  of  no  effect,  because  the  right  to  se- 
lect the  eastern  terminal  had  been  exhausted;  and  that  the 
approval  of  such  maps,  and  the  acts  of  the  department  in 
withdrawing  from  sale  lands  in  Wisconsin  within  the  place 
limits,  as  well  as  the  acceptance,  by  the  executive  depart- 
ment, of  the  road  from  Thompson  Junction  to  Ashland, 
could  not  be  considered  as  adjudicating  the  terminal  right, 
because,  after  the  terminal  had  been  fixed,  no  act  of  the 
land  department  or  of  the  executive  could  confer  any  right 
in  the  matter. 

Notwithstanding  the  strength  of  the  argument  made  by 
Secretary  Smith  in  these  decisions,  we  find  ourselves  unable 
to  agree  with  his  position.  The  claim  that  the  company  was 
necessarily  confined  to  a  single  point  upon  Lake  Superior  by 
the  terms  of  its  grant  does  not  seem  to  us  sound.  This  con- 
tention is  based  upon  the  opinion  of  Secretary  Lamar  iainre 
AdamMc  <&  P.  JR.  Co.  4  Land  Dec.  Dep.  Int.  458,  and  upon 
the  case  of  U.  S.  v.  S.  P.  R.  Co.  146  U.  S.  570.  In  those 
cases  a  land  grant  was  made  to  the  company  to  aid  in  build- 
ing a  railroad  to  begin  near  Springfield,  in  Missouri,  thence 
to  the  Colorado  river,  and  "  thence  west  by  the  most  practi- 
cable and  eligible  route  to  the  Pacific.^^  The  company  filed 
maps  of  its  route  showing  that  it  reached  the  Pacific  at  San 
Buenaventura,  and  then  extended  northward  along  the  coast 
Vol*  100—4 
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380  miles,  and  made  San  Francisco  its  terminus,  claiming 
that  its  land  grant  extended  to  San  Francisco.  This  claim 
was  overmled  by  the  Secretary  and  by  the  court  on  the 
ground  that  when  the  line  reached  the  Pacific  Ocean  at  San 
Buenaventura  that  point  became  the  western  terminus.  It 
had  construct jd  a  line  "to  the  Pacific,"  and  its  grant  went 
no  further.  This  view  seems  reasonable  in  consideration  of 
the  terms  of  the  act  and  the  situation  in  that  case.  The 
road  was  to  run  "to  the  Pacific."  The  Pacific  coast  was 
nearly  at  right  angles  with  the  route  of  the  road,  and  to  hold 
that  it  might,  after  reaching  the  Pacific,  turn  northward  out 
of  its  course  and  run  several  hundred  miles  along  the  coast 
to  another  port,  would  be  evidently  not  within  the  intention 
of  the  grant. 

In  the  present  case,  however,  the  line  was  to  commence 
at  a  "  point  on  Lake  Superior,"  meaning,  of  course,  a  ship- 
ping point.  Lake  Superior  lies  with  a  long  finger  pointing 
westward.  Both  of  its  coast  lines  are  practically  parallel 
with  the  necessary  route  of  the  proposed  railroad.  Now,  it 
certainly  could  not  have  been  contemplated  that  the  railroad 
must  start  at  the  nearest  or  most  westerly  point  on  Lake 
Superior,  because  that  would  fix  the  terminus  at  Duluth 
and  nowhere  else,  and  make  it  impossible  to  start  in  Wiscon- 
sin; and  it  was  as  certainly  the  purpose  of  the  act  to  leave 
the  "  point "  undetermined,  and  to  give  the  company  a  choice 
of  shipping  points  at  which  to  make  their  terminus,  either 
in  Wisconsin  or  Minnesota.  Had  the  company  at  once  filed 
their  maps  showing  Ashland  as  the  eastern  terminus,  and 
commenced  the  construction  of  their  line  westward  from 
Ashland,  we  apprehend  no  one  would  have  seriously  claimed 
that  they  were  outside  of  their  charter  rights,  even  if  the 
road  touched  Superior  in  its  course  westward.  Having  se- 
lected legitimately  "  a  point "  on  Lake  Superior,  and  one 
well  calculated  for  their  purpose,  and  not  having  gone  out 
of  their  natural  route  to  do  so,  what  good  reason  could  be 
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given  for  saying  that  they  had  transcended  their  powers  ? 
Certainly,  the  fact  that  they  have  touched  at  Superior,  and 
thus  added  to  the  commercial  facilities  of  the  public,  can 
hardly  be  a  good  reason  for  denying  the  power.  The  com- 
pany, being  entitled  to  start  from  any  available  point  on 
Lake  Superior  in  Wisconsin,  had  the  right,  it  seems  to  us, 
to  make  Ashland  that  point;  and  then,  having  done  so,  its 
rights  can  hardly  be  curtailed  by  the  fact  that  the  shore  of 
the  lake  runs  parallel  with  its  necessary  route,  so  that  in 
proceeding  westward  its  line  naturally  and  almost  unavoid- 
ably touches  another  harbor.  So  we  do  not  consider  that 
the  company  was  in  any  way  prevented  from  making  Ash- 
land its  eastern  terminus  or  from  touching  at  Superior  upon 
its  route  westward. 

But  it  is  said — and  this  is  perhaps  the  most  serious  objec- 
tion— that  in  1872  the  company  made  a  practical  selection 
of  Duluth  as  its  terminus  by  the  purchase  of  a  half  interest 
in  the  Lake  Superior  &  Mississippi  track  from  Thompson 
Junction  to  Duluth,  and  by  operating  the  same  thereafter 
with  its  own  trains.  The  Lake  Superior  &  Mississippi  was 
a  land-grant  railroad,  and  it  is  said  that  this  purchase  and 
the  subsequent  running  agreements  constitute  a  consolida- 
tion, confederation,  or  association  of  the  two  roads  such  as 
was  contemplated  and  authorized  by  the  third  section  of  the 
act  of  incorporation,  so  that,  as  matter  of  fact,  the  road  from 
Thompson  Junction  to  Duluth  became  a  part  of  the  trunk 
line  contemplated  by  Congress;  and  it  is  said  that,  unless  it 
be  so  held,  the  Northern  Pacific  Kailroad  Company  had  no 
authority  or  power  to  make  such  purchase  or  running  ar- 
rangements. Certainly,  neither  the  purchase  of  one  half  of 
the  roadbed  of  the  Lake  Superior  &  Mississippi  Company, 
nor  the  subsequent  operation  of  the  roadbed  in  common,  nor 
the  leasing  of  the  entire  road,  constituted  a  consolidation  of 
the  two  corporations  in  any  legal  sense.  Consolidation  of 
two  corporations  properly  may  be  said  to  take  place  when 
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the  shareholders  of  both  form  a  new  one  apd  dissolve  the 
former  corporations.  Morawetz,  Priv.  Corp.  §  939.  It  has 
been  also  held  to  include  a  case  where  one  corporation  is 
enlarged  and  survives,  issuing  stock  to  the  stockholders  of 
the  other  corporation,  which  is  dissolved  and  becomes  merged 
in  the  former.  Meyer  v.  Johnston^  64  Ala.  656.  But  noth- 
ing of  the  kind  happened  in  the  present  case.  Both  corpo- 
rations maintained  their  separate  corporate  existence.  They 
simply  became  owners  in  common  of  a  short  piece  of  road, 
and  made  contracts  with  each  other  regulating  its  operation 
in  common.  It  may  be  said  that  they  associated  themselves 
together,  and  in  a  certain  sense  this  is  true,  but  not  in  the 
sense  contemplated  by  the  act.  The  words  "  confederate  and 
associate  "  are  used  in  conjunction  with  the  word  "  consoli- 
date," and  the  familiar  rule  of  noscitur  a  sociis  plsdnly  ap- 
plies. Furthermore,  the  act  says  that  this  consolidation,  con- 
federation, or  association  is  to  be  "  upon  the  terms  named  in 
the  first  section  of  the  act."  The  first  section  of  the  act 
creates  the  corporation,  names  the  corporators,  enumerates 
the  corporate  powers,  provides  for  the  first  meeting  of  the 
corporation,  names  its  officers  and  their  duties,  and  provides 
for  subscriptions  for  stock.  These  are  the  only  "terms" 
named  in  the  first  section.  It  does  not  seem  very  clear  what 
the  words  "  upon  the  terms  named  in  the  first  section  "  mean, 
but,  if  they  mean  anything,  we  think  they  must  mean  that 
the  consolidation  or  association  intended  is  one  which  re- 
sults in  a  corporation  combining  the  two  corporations  in  one, 
thus  satisfying  the  legal  definition  of  consolidation,  and  not 
a  mere  ownership  and  operation  in  conmion  of  a  piece  of 
track,  or  a  rental  by  one  company  to  another  of  its  road. 

Moreover,  a  plain  and  adequate  reason  appears  to  have 
existed  for  the  purchase  of  an  interest  in  the  line  from 
Thompson  Junction  to  Duluth  entirely  outside  of  the  con- 
solidation provision.  Sec.  18  of  the  act  of  incorporation 
provided  that  the  Northern  Pacific    Railroad  Company 
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should  obtain  the  consent  of  the  legislature  of  any  state 
through  which  any  portion  of  its  line  might  pass,  before 
commencing  the  construction  thereof.  By  the  act  of  the 
legislature  of  Minnesota  approved  March  2,  1866  (ch.  69, 
Sp.  Laws  of  1865),  the  consent  was  given,  provided  that,  if 
the  eastern  terminus  of  the  road  was  fixed  east  of  the  state, 
then  the  Northern  Pacific  Railroad  Company  should  con- 
struct, or  cause  to  be  constructed,  a  line  from  its  main  line 
to  the  navigable  waters  of  Lake  Superior  within  the  state 
of  Minnesota.  It  thus  became  necessary  for  the  company  to 
comply  with  the  terms  of  the  proviso,  provided  it  fixed  its 
eastern  terminus  in  Wisconsin;  and  by  its  act  of  incorpo- 
ration it  was  vested  with  all  the  powers  and  privileges  nec- 
essary to  carry  into  effect  the  purposes  of  the  act.  In 
August,  1870,  it  located  its  proposed  general  route,  and 
transmitted  to  the  Interior  department  a  map  of  such  loca- 
tion, showing  its  eastern  terminus  to  be  in  Wisconsin,  at  the 
mouth  of  the  Montreal  river,  which  map  was  approved  by 
the  Secretary  of  the  Interior.  Thus  the  condition  contem- 
plated by  the  proviso  came  into  being,  and  it  was  necessary 
to  construct  a  line  from  its  main  line  to  some  Minnesota 
port  on  Lake  Superior.  This  could  be  substantially  com- 
plied with  by  the  purchase  of  an  existing  line  as  well  as  by 
the  construction  of  a  new  one,  and  we  therefore  conclude 
that  the  purchase  of  one  half  of  the  track  of  the  Lake  Su- 
perior &  Mississippi  Railroad  from  Thompson  Junction  to 
Duluth  was  simply  a  compliance  with  the  proviso  placed 
upon  the  Northern  Pacific  Railroad  by  the  Minnesota  legis- 
lature, and  was  not  a  location  of  the  eastern  terminus  of  the 
road. 

The  result  of  these  conclusions  seems  necessarily  to  be 
fatal  to  the  petitioner's  case.  One  further  claim  should,  how- 
ever, be  noticed.  On  March  6,  1865,  one  Josiah  Perham, 
then  president  of  the  Northern  Pacific  Railroad  Company, 
filed  with  the  Secretary  of  the  Interior  a  map  showing  a 
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proposed  route  of  the  proposed  railroad.  On  this  map  there 
appear  two  lines  from  a  point  in  North  Dakota  to  Lake  Su- 
perior, one  ending  at  Duluth  and  one  at  the  mouth  of  the 
Montreal  river.  This  latter  line  is  partially  obliterated  by 
a  wavy  red  line  through  its  whole  length.  It  appears  aflOunn- 
atively  that  the  president  had  no  authority  to  make  or  file 
this  map,  and  that  the  directors  never  authorized  it,  and, 
further,  that  on  June  22, 1866,  the  map  was  rejected  by  the 
land  commissioner  and  Secretary  of  the  Interior  because  it 
did  not  comply  with  the  rules  and  regulations  of  the  land 
department.  No  further  action  was  ever  taken  upon  it,  and 
it  seems  too  plain  to  require  argument  that  it  can  cut  no 
figure  in  the  case.  All  the  subsequent  maps  made  and  filed 
by  the  corporation,  as  well  as  its  recorded  acts,  show  the 
clear  intention  to  make  the  eastern  terminus  of  the  road  in 
Wisconsin.  In  1870  a  map  of  general  route  was  filed,  show- 
ing the  eastern  terminus  to  be  at  the  mouth  of  the  Montreal 
river,  upon  receipt  of  which  the  odd-numbered  sections  of 
land  within  twenty  miles  of  the  line  were  withdrawn  from 
sale,  homestead,  and  pre-emption  entry  within  the  states  of 
Minnesota  and  "Wisconsin,  and  the  price  of  land  in  the  even- 
numbered  sections  was  raised  to  $2.50  per  acre,  and  large 
quantities  of  land  sold  by  the  United  States  at  that  price. 
In  1882  a  map  of  definite  location  of  the  line  from  Thomp- 
son Junction  eastward  to  a  point  in  section  15,  town  47, 
range  2  west  of  the  fourth  P.  M.  was  filed  in  the  land  office 
at  Washington.  This  line  passed  through  Ashland,  and 
terminated  a  few  miles  east  of  that  city.  This  map  was  ap- 
proved, and  the  land  grant  adjusted  in  accordance  tiierewith 
by  the  department.  In  August,  1884,  the  board  of  directors 
of  the  company  by  formal  resolution  fixed  the  eastern  ter- 
minus of  the  road  at  Ashland,  and  a  certified  copy  of  the 
resolution  was  filed  in  the  general  land  office  in  December, 
1884,  whereupon  the  land  commissioner  made  a  diagram 
showing  the  eastern  terminus  so  fixed,  and  adjusted  the 
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grant  in  accordance  therewith.  The  portion  of  the  road  ex- 
tending eastward  from  Thompson  Junction  to  Ashland  was 
constmctedin  the  years  1881, 1882, 1883,  and  1884,  and  was 
examined  in  three  sections  by  commissioners  appointed  by 
the  President  of  the  United  States,  as  provided  by  the  act  of 
incorporation.  The  commissioners  reported  favorably  upon 
all  of  these  sections,  and  their  recommendations  were  ap- 
proved by  the  President,  the  last  approval  being  dated  Feb- 
ruary 6, 1885.  All  of  these  deliberate  acts  of  the  depart- 
ment and  executive  officers  are  brushed  aside  by  Secretary 
Smith  on  the  ground  that  the  terminus  of  the  road  had  been 
xmalterably  fixed  at  Duluth  by  the  action  of  the  Northern 
Pacific  Company  in  1872.  As  we  do  not  agree  with  the 
Secretary's  premise,  we  cannot  agree  with  his  conclusion, 
and  therefore  hold  that  the  terminus  of  the  road  is  at  Ash- 
land, and  hence  that  the  railroad  company  had  a  right  of 
way  across  the  petitioner's  land  by  virtue  of  the  provisions 
of  the  act  of  incorporation. 

By  the  CovH. —  Order  reversed,  and  cause  remanded  with 
directions  to  dismiss  the  petition. 

Babdsbn,  J.,  took  no  part. 


BuBNHAM  and  another,  Executors,  Respondents,  vs.  The  Cnr 
OF  Milwaukee,  Appellant. 

March  BS — June  23, 1898. 

Municipal  ccrporations:  Contracts:  Extras:  Defective  plans:  Matters  to 
be  determined  by  board  of  public  toorks:  Its  dedskniy  when  final: 
Negligence:  Presentation  of  claims:  Custom:  Evidence:  Settlement: 
Estoppel:  Agency, 

1.  A  contractor  for  the  construction  of  a  wooden  sewer  cannot  hold 
the  citj  liable  on  the  ground  of  imperfections  in  the  plans  because 
of  the  impracticability  of  making  with  such  a  sewer  a  certain  re- 
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quired  turn,  where  suoh  impracticability  was  obvious  on  the  face 
of  the  plans. 

2.  Where  a  contract  for  the  construction  of  a  sewer  provided  that  an 
extra  foundation  therefor,  of  the  nature  indicated  in  the  plans, 
should  be  built  whenever,  in  the  opinion  of  the  board  of  public 
works,  the  same  should  be  necessary,  and  where,  from  the  nature 
of  the  situation,  no  human  foresight  could  determine  in  advance 
whether  a  foundation  would  be  necessary  or  not,  the  contractor  can- 
not hold  the  city  liable  for  extra  work  alleged  to  have  been  made 
necessary  by  defective  plans,  on  the  ground  that  the  plans  did  not 
absolutely  require  the  extra  foundation. 

8.  It  being,  by  the  terms  of  the  contract,  a  matter  resting  wholly  in  the 
judgment  and  disc^retion  of  the  board  of  public  works  whether  an 
extra  foundation  should  be  required  or  not,  the  decision  of  the 
board  in  that  behalf  is  final  unless  impeached  for  fraud  or  dishon- 
esty; and  where  the  board,  after  due  consideration,  has  refused 
to  order  a  foundation  to  be  put  in,  no  liability  on  the  part  of  the 
city  arises  because  the  work  is  more  expensive  to  the  contractor 
than  it  would  have  been  had  the  foundation  been  ordered;  nor  can 
such  a  liability  be  based  on  a  finding  that  the  board  obstinately 
and  unreasonably  refused  to  order  or  permit  the  foundation  to  be 
placed  under  the  sewer  and  that  by  reason  thereof  it  was  guilty  of 
gross  negligence. 

4.  Where,  by  law  and  by  a  contract  with  a  city,  the  board  of  public 
works  was  given  power  to  adjust  and  determine  finally  all  ques- 
tions as  to  the  proper  performance  of  the  work  and  the  amount 
earned  under  the  contract,  and  it  was  provided  that  the  contractor 
must  make  out  and  present  to  the  board  a  written  statement  of 
the  amount  claimed  for  extra  or  additional  work  and  materials, 
there  can  be  no  recovery  for  such  extras  unless  the  claim  there- 
for was  presented  or  some  legal  excuse  is  shown  for  its  nonpresen- 
tation;  and,  where  the  claim  had  in  fact  never  been  presented,  it 
is  not  a  sufficient  excuse  that  the  board  knew  the  contractor  had 
a  claim  and  had  from  time  to  time  discussed  matters  with  him, 
or  that  the  board  refused  to  act  on  his  claims  or  to  give  him  a  full 
and  fair  hearing  in  the  matter. 

6.  The  requirement  that  a  written  statement  of  a  claim  for  extras 
should  be  presented  was  not  complied  with  by  the  contractor  going 
before  the  board  with  his  accounts  in  his  pocket,  contained  in 
various  books  of  account;  and  the  board  was  justified  in  refusing 
to  act  upon  the  claim  in  that  shape. 

d  The  positive  requirements  of  such  a  contract  as  to  the  presentation 
of  claims  for  extras  cannot  be  overturned  by  proof  of  a  custom  or 
usage  to  the  contrary. 
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7.  A  contractor  for  the  construction  of  a  sewer  who  expressly  assumes 
all  risk  from  the  influx  of  water  into  the  work  cannot  recover 
extra  compensation  for  pumping  out  such  water  because  the  work 
proved  more  laborious  or  more  expensive  than  he  anticipated. 

8L  Where  a  contractor  for  the  construction  of  a  sewer  makes  a  claim 
to  recover  for  extra  labor  and  materials,  and  from  the  nature  of 
the  case  it  is  impossible  for  the  city  to  controvert  the  claim,  it 
is  not  sufficient  for  him  to  show  merely  the  expenditure  of  a  cer- 
tain amount  of  money  in  the  work,  but  he  must  show  by  satis- 
factory evidence  that  the  work  for  which  the  money  was  expended 
was  entirely  distinct  from  the  original  contract  and  directly  con- 
nected with  and  necessary  to  the  completion  of  the  work. 

&  Where  all  the  right  of  a  contractor  to  compensation  for  extra  labor 
and  materials  in  certain  portions  of  the  work  had  accrued  at  the 
time  a  daim  for  such  extras  was  presented  and  allowed  by  the 
board  of  public  works,  which  board  had  power  under  the  contract 
to  adjust  and  determine  finally  all  such  questions,  he  cannot  after- 
wards obtain  additional  compensation  by  including  in  his  final  bill 
a  further  claim  for  extras  in  respect  to  the  work  so  settled  for. 
10.  In  such  a  case,  one  who,  though  not  the  nominal  contractor,  was  the 
real  party  in  interest,  is  chargeable  with  the  consequences  of  the 
acts  of  his  representative,  the  nominal  contractor,  and  cannot,  after 
accepting  the  fruits  of  those  acts,  surcharge  his  accounts  and  plead 
igDoranoe  of  the  situation. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ltjdwig,  Judge.    Reversed. 

On  October  29,  1880,  one  Michael  Eice,  with  Gteorge 
Burnham  and  S.  Bryant  as  sureties,  entered  into  a  contract 
with  the  city  of  Milwaukee  to  build  and  construct  section 
No  2  of  the  Menominee  special  sewerage  works,  running 
along  Park,  South  Water,  and  Oregon  streets  a  distance  of 
about  4,500  feet,  according  to  design  0,  mentioned  in  cer- 
tain plans  and  specifications  on  file  in  the  office  of  the  board 
of  public  works,  for  $10.92  per  lineal  foot.  Such  work  was 
to  be  completed  on  or  before  June  1, 1881.  The  contract 
further  provided  that  certain  classes  of  extra  work  furnished 
and  put  in  foundations,  when  ordered  by  the  board  of  pub- 
lic works,  among  other  things,  should  be  paid  for  as  follows: 
Common  lumber,  $20  per  thousand  feet;  pine  piles  driven, 
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30  cents  per  lineal  foot;  brick  laid,  $19  per  1,000.  It  also 
contained  other  provisions  deemed  material  to  this  litiga- 
tion, as  follows:  That  the  said  board  of  public  works  shall 
have  the  right  and  power,  and  the  same  is  hereby  reserved 
to  said  board,  to  adjust  and  determine  finally  all  questions 
as  to  the  proper  performance  of  the  contract,  and  as  to  the 
amount  earned  under  the  contract,  according  to  the  true  in- 
tent and  meaning  thereof;  and  that  any  and  every  such  ad- 
justment and  determination  by  them  should  be  final  and 
conclusive,  and  binding  upon  the  parties.  The  specifications 
contained  a  number  of  conditions  applicable  to  the  facts 
here  involved.  It  was  provided  that  the  sewer  must  be 
made  watertight,  and,  if  leaks  were  discovered,  they  must 
be  calked  or  otherwise  effectually  stopped.  Extra  founda- 
tions ordered  by  the  board  were  to  be  measured  and  paid 
for  according  to  schedule  rates,  but  no  allowance  was  to  be 
made  for  extra  excavation  in  putting  in  foundations.  The 
contractor  was  to  make  all  necessary  provision  for  removing 
water,  and  to  take  all  risks  arising  from  any  sudden  influx 
of  water  into  the  work.  The  right  was  reserved  to  the 
board  to  make  any  changes  in  the  plans  and  specifications 
deemed  necessary  or  desirable,  and  the  price  for  extra  work 
was  to  he  agreed  upon  by  the  hoard  and  the  contractor  hefore 
the  work  was  commenced.  On  or  before  the  1st  day  of  each 
month  tUe  contractor  must  deliver  to  the  board  a  written 
statement  of  the  amount  of  claim  for  such  additional  extra 
work  done  and  material  furnished  during  the  previous  month. 
The  contract  was  made  expressly  subject  to  the  powers  given 
the  board  of  public  works  by  sec.  20,  subch.  5,  ch.  181,  Laws 
of  1874,  and  all  subsequent  amendments. 

Eice  entered  upon  the  work  of  constructing  the  sewer, 
but,  becoming  involved,  on  April  6,  1884,  assigned  the  con- 
tract to  his  sureties,  who  proceeded  with  the  work  to  com- 
pletion. Burnham  died,  and  this  action  is  brought  by  his 
executors  to  recover  for  certain  extra  work  alleged  to  have 
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been  done  by  Eice  and  Burnham  in  carrying  out  the  con- 
tract.   The  action  was  commenced  February  12, 1887. 

The  complaint,  so  far  as  material,  alleges  the  making  of 
the  contract;  that  the  sewer  was  to  be  a  timber  sewer;  that 
Eice  commenced  the  work;  that  a  portion  of  the  sewer  was 
built  of  brick  by  agreement;  that  the  other  portion  of  the 
sewer,  to  be  built  of  wood,  was  built  through  "  soft,  wet, 
and  marshy"  ground;  that  a  foundation  for  it  was  neces- 
sary, but  the  board  of  public  works  refused  to  order  one 
laid;  that  the  sewer  settled,  and  water  came  in,  and  the 
board  ordered  Eice  to  pump  it  out;  that  he  hired  pumps  at 
great  expense,  pumped  out,  and  calked  the  sewer,  and  that 
the  same  came  imder  the  head  of  extra  work;  that  there 
was  a  curve  in  the  sewer  that  could  not  be  constructed  of 
wood,  and  the  board  orderad  it  constructed  of  brick  eight 
inches  thick;  that  the  wall  was  too  light,  and  caved  in,  and 
the  board  ordered  it  rebuilt  from  one  to  two  feet  thick, 
which  was  done  at  a  cost  of  $6,000  for  extra  work,  materials, 
and  the  pumping  necessary;  that  Eice,  becoming  insolvent, 
assigned  the  contract  and  all  rights  under  it  to  Burnham, 
who  went  on  to  complete  the  sewer;  that  the  specifications 
provided  for  a  straining  chamber,  and  Eice  was  directed  to 
build  it  according  to  certain  stakes  located  by  the  board; 
that  Eice  proceeded  to  build  the  same  (and  could  have  com- 
pleted it  at  a  cost  of  not  exceeding  $1,Y50),  and  had  it  nearly 
finished,  when  the  board  learned  that  defendant  did  not 
own  the  land  upon  which  it  was  located,  and  ordered  work 
stopped,  and  designated  a  new  location.  Eice  proceeded, 
and  had  the  excavation  about  completed,  when  it  was  dis- 
covered that  it  could  not  be  completed  without  a  pile  f oxm- 
dation,  and  it  became  necessary  to  fill  up  the  excavation. 
Thereafter  Eice  commenced  work  the  third  time,  but  was 
prevented  from  completing  it  on  account  of  the  loose  and 
porous  condition  of  the  ground,  allowing  the  water  to  rush 
in.    The  work  was  stopped  until  the  city  built  a  dock  along 
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the  river,  and  a  fourth  attempt  to  complete  the  straining 
chamber  was  made.  The  work  had  to  be  abandoned  on  ac- 
count of  excessive  water.  Bumham  afterwards  completed 
it,  and  the  extra  work  and  expense  by  reason  of  the  premises 
was  $10,94:9.  The  sewer  was  accepted  January  30, 1885. 
The  extra  work  and  materials  furnished  by  Eice  were  worth 
$19,403,  and  by  plaintiffs  $10,949,  from  which  the  cost  of 
finishing  the  straining  chamber,  $1,750,  should  be  deducted, 
leaving  a  net  balance  for  extras  $28,602. 

The  complaint  then  sets  out  an  attempt  to  secure  action  on 
the  claim  for  extras  by  the  board  of  public  works,  but  that 
Bumham  was  prevented  from  securing  a  hearing,  and  that 
the  board  found  there  was  due  on  the  contract  $4,787.48 ; 
that  said  allowance  by  the  board  included  but  about  $700 
for  extra  work  and  materials,  and  made  no  account  of  the 
extra  work  and  materials  furnished  by  Eice  and  Burnham 
as  before  set  forth;  that  the  common  council  of  the  city  de- 
nied relief  upon  a  petition  duly  presented;  that  the  board  of 
public  works,  on  September  8, 1886,  refused  to  enter  into  any 
accounting  or  adjustment  of  such  matters,  and  nothing  has 
been  paid. 

Attached  to  the  complaint  are  Exhibits  A  and  B,  being  a 
detailed  account  of  expenditures  made  for  extra  coal,  labor, 
and  materials,  and  for  cash  paid  for  use  of  steam  pumps,  an 
item  "for  superintending  the  rebuilding  of  curve,  25  per  cent., 
$1,500; "  another  "  for  superintending  repairing  of  sewer,  15 
per  cent.,  $1,500 ; "  and  a  third,  "  use  of  teams  and  two  pumps 
and  superintendence,  $2,000." 

The  answer  contains  certain  admissions  and  denials,  and 
sets  out  certain  provisions  of  the  contract  and  specifications 
before  mentioned ;  admits  the  error  in  the  location  of  the 
first  straining  chamber;  alleges  that  no  written  statement  of 
plaintiff's  claim  for  extra  work  was  ever  presented  or  fur- 
nished the  board  of  public  works,  except  a  claim  for  extra 
work  on  the  straining  chamber,  a  copy  of  which  is  attached 
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to  the  answer;  that  the  same  was  fairly  considered  by  the 
board,  and  a  fair  adjustment  made,  and  that  the  amount  of 
$4,787.48  was  the  amount  found  due  on  the  contract  and  for 
the  work  done. 

The  case  waa  referred  to  hear,  try,  and  determine,  and, 
after  years  of  delay,  on  April  23,  1896,  the  referee  filed  his 
findings  in  favor  of  the  plaintiffs.  The  report  of  the  referee 
was  duly  confirmed,  and  judgment  entered  against  the  city 
for  $56,827.66  and  costs,  from  which  this  appeal  is  taken. 

The  plaintiffs'  claim  sought  to  be  recovered  may  be  grouped 
under  three  heads:  First,  extra  work  and  materials  furnished 
by  Kioe,  $19,413 ;  second,  extra  work  and  materials  furnished 
by  Bumham,  $10,949.01 ;  third,  amount  allowed  by  the  board 
of  public  works,  $4,787.48.  The  first  two  items  are  based 
upon  the  failure  of  the  board  of  public  works  to  cause  a 
foundation  or  cradle  to  be  placed  under  the  sewer  over  the 
muck  bed,  the  change  in  the  curve  and  in  the  straining 
chamber,  and  the  extra  work  and  expense  in  pumping  the 
water  out  of  the  trenches  during  the  progress  of  the  work. 

The  city  appeals  from  the  judgment  entered  upon  the  ref- 
eree's report. 

Howcvrd  Vcm  Wycky  city  attorney,  with  ChaHes  E.  Esta- 
hrooh  and  W.  H.  TimLm^  of  counsel,  for  the  appellant. 

For  the  respondents  there  were  briefs  by  Rogers  &  Mcmn 
and  Miller  J  Ncyes^  Miller  <&  WaMj  and  oral  argument  by 
Geo.  P.  Miller  and  E.  8.  Mack.  To  the  point  that  the  city 
guaranteed  the  plans  and  was  responsible  to  the  contractor 
for  the  extra  work  made  necessary  by  the  fault  of  the  plans 
and  the  blundering  misdirection  of  the  work  by  the  board 
of  public  works,  whose  orders  the  contractor  was  obliged  to 
obey,  they  cited  BenUey  v.  State^  73  Wis.  417;  Svrmott  v. 
MuUmj  82  Pa.  St.  340;  KeOogg  Bridge  Co.  v.  EamiUon^  110 
U.  S.  113;  Bwhe  v.  Bnnbar,  128  Mass.  499;  Seymour  v. 
Long  Bock  Co.  20  N.  J.  Eq.  396. 
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Baedeen,  J.  The  record  we  are  called  upon  to  inspect 
and  examine  bears  the  handiwork  of  very  many  learned  and 
skilful  legal  artists.  The  names  of  six  able  and  competent 
lawyers  appear  on  the  briefs  of  respondent,  and  the  learned 
referee  informs  us  "that  the  defense  of  this  action  has  been 
conducted  by  four  different  city  attorneys  with  conspicuous 
zeal  and  ability,  which  would  certainly  have  resulted  in  a 
victory  for  the  city  if  the  facts  in  the  case  had  made  such  a 
victory  possible."  We  are  confronted  with  no  less  than  five 
briefs  of  considerable  length,  which  have  served  to  increase 
our  labors  with  no  great  corresponding  benefit.  The  prac- 
tice of  filing  several  briefs,  unsanctioned  by  any  rule,  tends 
rather  to  the  confusion  than  the  enlightenment  of  the  court. 
Several  important  and  interesting  questions  are  involved  in 
the  decision  of  this  case,  which  have  been  ably  argued  by 
counsel,  and  which  we  have  taken  time  to  consider  with  the 
attention  and  deliberation  their  importance  and  difficulty 
seemed  to  require. 

The  plaintiffs^  claim  seems  to  be  one  largely  sounding  in 
damages,  based  upon  certain  alleged  faults  or  imperfections 
in  the  plans  and  specifications  for  the  sewer,  and  shortcom- 
ings of  the  board  of  public  works,  but,  inasmuch  as  counsel 
on  both  sides,  as  well  as  the  referee,  have  treated  it  as  a 
claim  for  extra  work  under  the  contract,  we  shall  consider 
it  in  that  view.  So  far  as  we  are  able  to  group  the  claims 
upon  which  the  plaintiffs'  right  of  recovery  is  based,  they 
are  as  follows:  (1)  Defects  or  imperfections  in  the  plans  and 
specifications.  (2)  Failure  of  the  board  of  public  works  to 
provide  a  suitable  foundation  for  the  sewer  where  it  passed 
over  soft  and  mucky  ground.  (3)  Failure  and  refusal  of  the 
board  of  public  works  to  settle  and  adjust  the  plaintiffs'  claims 
for  extra  compensation  under  the  contract.  (4)  Waiver  by 
defendant  of  the  provisions  of  the  contract  requiring  extra 
work  to  be  agreed  upon  and  written  monthly  statements  of 
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the  contractor's  claims  for  extra  work  to  be  delivered  to  the 
board.  (5)  The  character  and  amount  of  the  plaintiffs'  claims 
for  extra  compensation,  and  the  action  of  the  board  thereon. 
1.  The  plans  and  specifications  do  not  provide  definitely 
for  a  foundation  to  be  placed  under  any  part  of  the  work. 
The  specifications,  however,  contain  the  following  provision : 
**  Whenever  the  soil  is  sufficiently  firm,  the  sewer  of  either 
design  will  be  laid  directly  upon  the  bottom  of  the  proper 
excavation;  but  when,  in  the  opinion  of  the  board  of  public 
works  or  engineer  in  charge,  an  extra  foundation  will  be 
necessary  to  insure  stability  to  the  work,  the  contractor  will 
be  required  to  erect  and  put  into  place  such  timber,  piling,, 
brick,  masonry,  concrete,  gravel,  sand,  or  other  suitable  ma- 
terials, in  the  manner  directed  by  the  board  of  public  works, 
which  shall  be  measured  by  the  engineer  in  charge  of  the 
work,  and  paid  for  at  the  schedule  rates  set  forth  in  the  ac- 
cepted bid  of  the  contractor ;  but  no  allowance  shall  be  made 
to  the  contractor  for  any  extra  excavation  incurred  by  build- 
ing and  putting  in  place  such  extra  foundation  or  extra 
work.''  The  plans  contained  a  sketch  or  drawing  of  the 
foundation  to  be  provided  for  such  sewer  whenever  the  same 
might  be  found  necessary  and  be  directed  by  the  board  of 
public  works;  so  that  with  reference  to  the  straining  cham- 
ber and  the  sewer  proper  it  was  a  matter  resting  wholly  in 
the  good  judgment  and  discretion  of  the  board  whether  a 
foundation  should  be  required  and  put  in  or  not  This  dis- 
cretion was  to  be  exercised  in  view  of  all  the  circumstances, 
and  with  reference  to  all  of  the  work  required  under  the 
contract.  The  straining  chamber  waa  a  part  of  the  sewer, 
and  from  the  very  nature  of  the  situation  no  human  foresight 
could  determine  in  advance  whether  a  foundation  would  be 
necessary  or  not.  Any  attempt  to  base  a  liability  on  the 
part  of  the  city  because  the  plans  and  specifications  did  not 
absolutely  require  a  foundation  to  be  placed  thereunder  is 
without  support. 
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The  sewer  in  question  was  what  is  knovm  as  a  "  barrel 
sewer,"  to  be  constructed  of  timber,  tapering  towards  the 
center,  with  joints  broken,  and  well  keyed  and  secured  by 
spikes  or  bolts  so  as  to  be  perfectly  watertight.  It  was  to 
be  laid  on  Oregon  and  South  Water  streets.  These  streets 
run  so  as  to  form  an  angle  of  forty-five  degrees  at  the  point 
of  intersection,  so  that  at  that  point  there  was  a  curve  in  the 
sewer  to  correspond  with  that  angle.  This  curve  is  shown 
on  the  plans,  and  was  perfectly  evident  to  any  one  knowing 
the  location  of  the  streets.  The  impracticability  of  making 
a  turn  at  that  point  with  a  wooden  sewer  was  as  evident  to 
the  contractor  at  the  time  he  made  the  contract  as  when  he 
reached  it  in  the  work  of  actual  construction.  There  was 
nothing  hidden  or  concealed,  no  latent  defect  that  had  to  be 
discovered  by  actual  experiment.  It  was  open  and  visible, 
and  appeared  on  the  face  of  the  plans  as  well  as  in  the  lay 
of  the  land.  To  allow  the  contractor  to  allege  this  as  a  de- 
fect in  the  plans,  and  to  found  liability  thereon  on  the  part 
of  the  city,  is  letting  him  out  of  a  contract  deliberately 
made,  and  imposing  a  burden  on  the  other  party  because  he 
is  let  out.  The  city  guarantees  the  plans  as  against  any 
damage  or  loss  that  may  come  to  the  contractor  through 
any  latent  defect  therein,  but  when  the  alleged  defect  is 
as  well  known  to  the  contractor  as  to  the  city,  and  the 
contractor  voluntarily  and  deliberately  enters  into  a  con- 
tract to  do  the  work  in  the  way  and  manner  prescribed,  he 
assumes  all  risks  of  damages  or  loss  resulting  therefrom. 
But  it  appears  that  the  contractor  did  not  attempt  to  con- 
struct the  sewer  at  this  point  of  wood.  After  it  was  demon- 
strated that  it  was  impracticable  to  build  it  of  wood,  the 
board,  as  they  had  a  right  to  do,  ordered  it  built  with  an 
eight-inch  brick  wall;  and  it  is  because  this  wall  had  no 
foundation,  and  collapsed,  that  the  contractor  makes  com- 
plaint. This  matter  will  be  discussed  later,  when  we  come 
to  consider  the  entire  claim.    From  what  has  been  said,  it 
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seems  quite  clear  to  our  minds  that  the  contractor  has  no 
just  claim  of  liability  against  the  city  because  of  imperfec- 
tions in  the  plans  and  specifications. 

2.  As  has  already  been  stated,  the  plans  and  specifications 
did  not  specifically  require  a  foundation  to  be  placed  under 
the  sewer.  Under  the  provisions  already  quoted  the  neces- 
sity of  such  foundation  was  left  to  the  judgment  and  discre- 
tion of  the  board  of  public  works.  Under  the  plainest  prin- 
ciples, whatever  talk  or  understanding  there  might  have 
been  prior  to  the  execution  of  the  written  contract  became 
merged  therein,  and  the  contract  thereafter  became  their 
rule  and  guide  with  reference  to  the  subject  matter  thereof. 
One  of  the  important  claims  of  the  contractor  is  based  upon 
the  failure  of  the  board  of  public  works  to  cause  a  founda- 
tion to  be  laid  under  the  sewer  along  South  Water  street. 
It  is  a  fact  concerning  which  there  is  no  dispute  that  for  a 
portion  of  the  distance  along  said  street  the  soil  was  wet 
and  marshy,  and  consisted  of  black  muck,  mixed  with  sand 
and  shells.  With  reference  to  this  matter  the  referee  finds: 
"  That  the  plans  and  specifications  contemplated  the  placing 
of  a  cradle  or  other  suitable  foundation  under  said  sewer 
in  and  along  such  soil  as  the  South  Water  street  muck  bed, 
and  that,  if  said  plans  and  specifications  had  been  followed 
and  carried  out  by  said  board  of  public  works,  such  founda- 
tion would  have  been  ordered."  He  further  found  that  the 
board  "obstinately  and  unreasonably  refused  to  order  or 
permit  any  foundation  to  be  placed  under  said  timber  sewer," 
and  that  by  reason  thereof  it  "  was  guilty  of  gross  negli- 
gence." Along  this  line  he  also  makes  a  further  finding 
"that  no  person  of  ordinary  skill  and  prudence  would  have 
attempted  or  required  the  construction  of  a  wooden  sewer 
laid  directly  upon  said  muck  bed  without  any  cradle  or  other 
suitable  foundation  provided  therefor,  and  that  the  then  city 
engineer  of  said  defendant  city  had  made  special  provision 
in  said  plans  and  specifications  for  such  foundation,  which 
Vol.  100—5 
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plans  and  specifioations  said  board  of  public  works,  as  afore- 
said, negligently  and  unreasonably  and  unlawfully  refused 
to  permit  the  contractor  to  carry  out,"  and  that  because  of 
the  want  of  such  foundation  the  sewer  spread,  and  the  top 
became  depressed  and  seams  opened  therein,  through  which 
the  water  rushed,  entailing  upon  the  contractor  a  great 
amount  of  extra  expense,  labor,  fuel,  etc.  A  mere  inspection 
of  the  contract,  plans,  and  specifications  reveals  the  fact  that 
there  was  no  distinct  contract  obligation  on  the  part  of  the 
city  to  cause  a  foundation  to  be  put  under  any  portion  of 
the  work.  The  city  was  interested  in  having  a  reasonably 
stable  and  permanent  structure,  and  it  reserved  to  the  board 
of  public  works  the  power  to  determine  the  necessity  of  put- 
ting in  such  foundations.  To  them,  and  to  them  alone,  is 
given  authority  to  decide  this  matter.  No  other  construc- 
tion is  possible  to  the  words  used.  It  says,  "  When  in  the 
opinion  of  the  board  of  public  works  ...  an  extra 
foundation  will  be  necessary,"  etc.,  the  contractor  will  be 
required  to  put  it  in.  The  contracting  parties  have  seen  fit 
to  vest  in  the  board  the  power  to  exercise  such  judgment 
and  discretion  as  they  possess.  It  is  upon  their  judgment 
and  opinion  in  the  matter  that  the  necessity  for  a  founda- 
tion must  rest.  When  that  judgment  or  discretion  has  been 
honestly  exercised,  it  is  final.  The  matter  is  not  left  to  the 
decision  of  the  contractor,  nor  to  a  jury,  nor  to  the  opinion 
of  a  referee.  The  duty  cast  upon  the  board  is  not  of  a 
purely  ministerial  character.  It  requires  the  exercise  of 
judgment  and  discretion  to  a  considerable  degree,  and,  when 
so  exercised,  it  cannot  be  impeached  by  showing  that  the 
judgment  or  discretion  of  other  parties  would  have  been 
different.  It  is  not  enough  to  say  that  the  work  required 
was  more  expensive  to  the  contractor  than  it  would  have 
been  had  a  foundation  been  ordered,  nor  will  any  liability 
arise  because  it  is  found  that  the  board  "  obstinately  and 
unreasonably "  refused  to  order  or  permit  a  foundation  to 
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be  put  under  the  sewer.  The  duties  of  the  board  were  anal- 
ogous to  those  of  an  arbitrator  or  an  architect  in  building 
contracts. 

In  speaking  of  the  binding  character  of  the  finding  of  an 
arbitrator,  Bovill,  C.  J.,  in  Pa^ppa  v.  Base^  L.  R.  7  C.  P.  32, 
at  page  42,  says:  "It  by  no  means  follows  that  when  two 
persons  submit  a  matter  in  difference  to  the  arbitrament  of 
a  third,  they  agree  to  take  a  person  of  the  greatest  amount 
of  skill  or  intelligence.  No  matter  what  may  be  the  degree 
of  skill  he  possesses,  the  decision  of  the  person  selected  is 
final  and  conclusiye."  See,  also,  same  case  in  same  volume, 
page  525,  and  Thards  8.  cfe  C.  Co,  v.  Loftus,  L.  R.  8  C.  P.  1. 
In  this  latter  case  it  is  distinctly  held  that  there  is  no  dis- 
tinction between  want  of  skill  and  want  of  diligence  of  the 
arbitrator.  That  the  parties  have  agreed  to  be  bound  by 
his  decision  for  better  or  worse,  and  when  honestly  made,  is 
conclusive. 

Cases  are  numerous  where  the  parties  have  contracted 
with  reference  to  the  skill,  judgment,  or  discretion  of  an 
architect  In  Hudson  v.  McGcurtney^  33  "Wis.  331,  Dixon, 
C.  J.,  says:  "It  was  clearly  competent  for  the  plaintiffs  to 
stipulate  that  they  should  only  demand  or  receive  payment 
for  the  work  as  the  same  was  executed  to  the  full  and  com- 
plete satisfaction  of  McDonald,  the  superintendent  of  the 
erection  of  the  dwelling,  and  upon  his  certificates  as  the 
work  progressed ;  and  such  satisfaction  of  the  superintendent, 
and  the  execution  of  the  certificate  by  him,  became  and  was 
a  condition  precedent  to  the  right  of  the  plaintiffs  to  de- 
mand or  sue  for  the  price  agreed  to  be  paid  by  defendant 
for  the  work,  unless  the  refusal  to  certify  should  be  disre- 
garded or  annulled  on  the  ground  of  fraud  or  bad  faith,  or 
clear  evidence  of  mistake  on  the  part  of  the  superintendent. 
And,  should  the  certificate  be  fraudulently  or  corruptly 
withheld  by  the  superintendent,  it  would  be  the  opinion  of 
some  most  respectable  courts  that  there  could  be  no  recovery 
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against  the  defendant,  unless  the  withholding  was  in  colln- 
sion  with  him  and  by  his  procurement.  It  has  been  held 
that  the  refusal  to  accept  or  certify  must  be  shown  to  have 
been  the  wrongful  or  fraudulent  act  of  the  defendant,  as  well 
as  of  the  surveyor  or  architect.  Clarke  v.  Watson,  18  C.  B. 
N.  S.  (114  Eng.  C.  L.),  278;  Batterhury  v.  Vyse,  2  Hurl.  &  C. 
42.'^  The  learned  chief  justice  further  says :  "  If  fraud  in  the 
arbiter  can  be  established  by  proof  that  he  refused  to  certify 
the  execution  of  the  work  when  the  same  had  been  duly 
performed,  it  can  only  be  in  those  cases  where  the  refusal  is 
shown  to  have  been  grossly  or  palpably  perverse,  oppressive, 
and  unjust,  so  much  so  that  the  inference  of  bad  faith  and 
dishonesty  would  at  once  arise  when  the  facts  are  known." 
The  principles  here  laid  down  have  been  recognized  in  many 
subsequent  cases.  Tetz  v.  BuUerfidd,  54  Wis.  242 ;  Stubhi/ngs 
V.  McGregor,  86  Wis.  248;  Wendt  v.  Vogel,  87  Wis.  462. 

These  cases  are  cited  only  to  sustain  the  proposition  that, 
when  contracting  parties  have  seen  fit  to  vest  in  some  per- 
son the  exercise  of  some  judgment  and  discretion  relative  to 
the  subject  matter  of  the  contract,  no  liability  can  arise  in 
the  exercise  thereof,  unless  it  be  shown  that  his  acts  or  re- 
fusal to  act  were  so  palpably  perverse  as  to  clearly  indicate 
bad  faith  and  dishonesty.  Neither  the  evidence  in  the  case 
nor  the  finding  of  the  referee  justifies  any  such  conclusion. 
The  sewer  along  South  Water  street  was  over  a  quarter  of  a 
mile  in  length.  For  a  greater  portion  of  the  distance  it  was 
constructed  over  marshy  and  porous  soil.  The  evidence  is 
practically  undisputed  that  the  bottom  of  the  sewer  did  not 
sink.  A  portion  of  it,  from  seventy-five  to  one  hundred  feet, 
when  the  top  had  depressed,  was  rebuilt.  The  remainder 
seems  to  have  stood  in  good  shape,  and  was  accepted  by  the 
city  after  the  seams  and  abutting  ends  of  timber  had  been 
calked  to  prevent  the  influx  of  water.  The  rebuilt  portion, 
so  far  as  we  are  able  to  discover,  was  reconstructed  without 
a  foundation,  and  the  whole  line  was  standing  in  good  shape 
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when  inspected  by  Schneider,  some  years  afterwards.  This 
fact  wonld  seem  to  vindicate  the  judgment  of  the  board. 
There  is  quite  as  much  reason  for  saying  that  the  settling  of 
the  crown  of  the  sewer  was  the  result  of  the  want  of  proper 
tamping  along  the  sides  of  the  sewer,  and  deficient  nailing 
of  timbers,  as  to  say  that  it  settled  for  want  of  a  foundation. 
The  positive  finding  by  the  referee  that  the  board  were  guilty 
of  negligence  is  opposed  to  and  inconsistent  with  the  finding 
that  they  refused  to  order  foundations  to  be  put  in.  The 
undisputed  evidence  shows  that  their  attention  was  called 
to  the  situation,  and,  after  due  consideration,  they  refused  to 
order  a  foundation  laid.  They  duly  exercised  the  judgment 
and  discretion  vested  in  them  by  the  terms  of  the  contract, 
and  to  say  that,  because  they  refused  to  order  the  foundation 
laid,  they  were  guilty  of  negligence,  is  certainly  an  incon- 
gruity hardly  warranted  by  the  facts.  It  amounts  to  noth- 
ing more  than  an  attempt  to  impeach  the  capability  of  the 
arbiters  appointed  in  the  contract,  by  substituting  the  judg- 
ment of  witnesses  and  that  of  the  referee  in  place  of  the 
men  duly  appointed  to  act.  As  we  have  seen,  the  law  does 
not  permit  this  to  be  done.  Nothing  short  of  a  showing  of 
fraud  or  dishonesty  on  their  part  will  suflBlce,  and,  that  con- 
clusion being  neither  warranted  by  the  evidence  nor  the 
finding  of  the  referee,  the  plaintiff  has  failed  to  show  a  right 
of  recovery  on  this  branch  of  the  case. 

3.  It  is  insisted  with  great  earnestness  that  the  board  of 
public  works  failed  and  refused  to  settle  or  adjust  the  plaint- 
iffs' claims  for  extra  compensation  under  the  contract.  By 
sec.  20,  subch.  5,  ch.  184,  Laws  of  1874,  the  power  is  given 
the  board  of  public  works  to  determine  all  questions  as  to 
the  amount  earned  under  any  contract  according  to  its  true 
intent  and  meaning,  and  it  is  provided  that  such  adjustment 
and  determination  by  said  board  shall  be  final  between  the 
parties,  and  binding  upon  them.  It  also  provides  that  every 
contract  with  the  city  shall  be  made  expressly  subject  to  the 
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power  given  to  the  board  by  this  section.  The  contract 
nnder  consideration  was  made  subject  to  the  provisions  of 
this  section,  and  contained  similar  provisions  with  reference 
to  the  powers  and  duties  of  the  board.  The  contract  also 
contained  this  further  provision :  "  The  board  of  public  works 
reserves  the  right  to  make  any  changes  in  the  plans  and 
specifications  that  the  board  may  deem  desirable  and  neces- 
sary, and  the  contractor  shall  furnish  any  additional  mate- 
rial, and  do  any  additional  work,  required  by  such  changes; 
the  price  for  said  extra  work  to  be  agreed  upon  by  the  board 
of  public  works  and  the  contractor  before  the  work  is  com- 
menced. On  or  hefore  the  first  day  of  each  months  the  con- 
tractor must  deliver  to  said  board  a  written  statement  of  the 
amount  of  claims,  if  any,  for  such  additional  or  extra  work 
done  and  material  furnished  during  the  previous  month." 

It  needs  but  an  inspection  of  the  charter  provisions  and 
the  contract  to  disclose  the  fact  that  the  contractor  was  re- 
quired thereby  to  present  to  the  board  a  written  statement 
of  his  claims  for  extra  work  or  materials.  It  is  an  admitted 
fact  that  there  has  been  no  compliance  with  this  require- 
ment. Except  in  certain  particulars,  hereinafter  noticed, 
there  has  been  no  attempt  to  comply  therewith.  The  board 
of  public  works  were  appointed,  by  law  and  by  the  contract, 
arbiters  to  adjust  and  determine  the  proper  performance  of 
the  work  and  the  amount  earned  under  the  contract  accord- 
ing to  its  true  intent  and  meaning.  It  was  likewise  made 
tho  duty  of  the  contractor  to  make  out  and  present  to  them 
a  written  statement  of  the  amount  claimed  for  extra  or  ad- 
ditional work  and  materials.  The  claim  sued  upon,  or  any- 
thing like  it,  has  never  been  presented. 

The  only  excuse  offered  is  that  the  board  knew  the  con- 
tractor had  a  claim  for  extras,  and  from  time  to  time  had 
discussed  matters  with  him,  and  it  seems  to  be  assumed  that, 
because  certain  inspectors  and  certain  members  of  the  board 
were  present  during  the  progress  of  the  work  and  knew 
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what  was  going  on,  such  a  presentation  was  unnecessary. 
The  evidence  is  conclusive  that  the  contractor  was  requested 
at  different  times  to  present  his  claim.  The  nearest  approach 
to  anything  of  this  kind  is  found  in  the  testimony  of  Mr. 
Crilley  when  he  says  that  he  went  with  Mr.  Burnham  before 
the  board,  and  had  all  the  items  of  the  account  with  him  in 
his  books,  but  was  given  no  opportunity  to  present  them. 
In  a  matter  so  important,  and  where  the  claims  of  the  con- 
tractor were  to  be  acted  upon  by  a  board  having  quasi- 
judicial  powers,  it  was  certainly  essential  that  his  demands 
should  be  formulated  into  such  shape  as  to  enable  them  to 
act  upon  them  understandingly  and  intelligently.  To  go 
before  the  board  with  his  accounts  in  his  pocket,  contained 
in  various  books  of  accounts,  is  certainly  no  compliance  with 
reasonable  requirements,  and  the  board  were  certainly  justi- 
fied in  refusing  to  act  upon  them  in  that  shape,  if  in  fact 
they  did  so  refuse.  It  affords  no  reasonable  grounds  for 
excuse  to  say  that  the  board  refused  to  act  on  the  contract- 
or's claims,  so  long  as  the  fact  appears  that  his  claims  had 
never  been  presented  to  them.  The  obligations  and  dutiep 
of  contracting  parties  towards  each  other  cannot  be  brushed 
aside  so  lightly.  The  terms  and  conditions  of  the  contract 
must  be  substantially  complied  with,  or  some  legal  excuse 
shown  for  not  complying  with  them,  before  an  action  thereon 
can  be  sustained. 

The  plaintiffs'  dilemma  is  not  relieved  by  the  finding  of 
the  referee.  He  simply  finds  that,  after  the  work  was  com- 
pleted, Burnham  "made  numerous  attempts  to  induce  the 
said  board  of  public  works  to  adjust  and  settle  his  various 
claims  for  extra  compensation  under  said  contract,  and  that 
said  board  refused  to  give  the  said  Burnham  a  full  or  fair 
hearing  in  and  about  said  matter."  It  appearing  affirm- 
atively that  no  statement  of  the  contractor's  claims  was  ever 
presented,  it  is  but  a  waste  of  time  to  pursue  this  discussion 
further. 
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4.  The  fourteenth  finding  of  the  referee  is  as  follows: 
"  That  it  appears  in  evidence  herein  that  by  the  invariable 
custom  and  manner  of  doing  business  adopted  by  the  board 
of  public  works,  claims  of  the  contractor  for  extra  work 
were  not  required  to  be  put  in,  and  were  not  considered, 
until  the  entire  work  was  completed.''  This  finding  seems 
to  have  been  made  in  view  of  the  requirement  of  the  con- 
tract before  quoted,  that  monthly  written  statements  of 
claims  for  extras  should  be  delivered  to  the  board.  It  ig- 
nores the  further  provision  that  extra  work  shall  be  agreed 
upon  before  the  work  is  commenced.  The  only  testimony 
we  are  able  to  find  that  supports  this  finding  is  that  of  Mr. 
Crilley  when  he  says:  "The  usual  custom  is  for  the  con- 
tractor to  meet  with  the  board  of  public  works  when  there 
is  extra  work,  and  discuss  it,  and  agree  as  to  the  price.  That 
is  the  usual  custom.  We  never  render  a  bill  for  extras. 
The  board  in  charge  of  that  portion  of  the  work  have  their 
own  clerk  make  out  the  bill.  In  city  contracts  we  never 
make  out  our  bill  for  extras  until  the  work  is  completed  and 
accepted."  As  opposed  to  this  statement,  the  undisputed 
evidence  shows  that  on  January  23, 1882,  Kice,  the  original 
contractor,  filed  claims  for  extra  work  and  materials  done 
at  the  curve,  which  was  adjusted  and  allowed  by  the  board 
in  March  following.  On  March  17, 1884,  Kice  presented  a 
claim  to  the  common  council  for  extra  work  on  the  strain- 
ing chamber.  On  January  31,  1885,  and  before  the  sewer 
was  accepted,  Burnham  presented  a  claim  for  extras  at  the 
straining  chamber,  amounting  to  $7,232.82,  exclusive  of  a 
certain  credit  given  for  estimated  cost  of  completing  first 
straining  chamber.  It  also  appears  from  Mr.  Crilley's  tes- 
timony that  the  board  demanded  a  bill  of  the  extras  at  the 
curve  soon  after  it  was  finished.  Such  being  the  evidence 
in  the  case,  it  is  difficult  to  understand  how  the  referee 
could  reach  the  conclusion  he  did.  The  terms  of  the  con- 
tract were  express  and  definite  as  to  the  necessity  of  pre- 
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senting  olaims  for  extras.  As  before  suggested,  the  referee 
seemed  to  appreciate  the  necessity  of  makiiig  some  finding 
that  would  seem  to  nullify  the  positive  requirements  of  the 
contract.  He  does  not  find  that  there  is  any  waiver  of  this 
condition  except  as  he  finds  the  custom,  and  he  attempts  to 
overturn  a  positive  contract  by  admitting  evidence  of  the 
custom  and  making  a  finding  of  its  existence.  The  rule  is 
well-nigh  universal  that  usage  and  custom  are  never  al- 
lowed to  operate  against  express  contracts.  Brovm  v.  Fos- 
teTy  113  Mass.  136;  Lawson,  Usages  &  Customs,  434,  where 
a  large  number  of  cases  bearing  on  this  question  are  col- 
lected. The  findiug  of  the  referee  is  not  only  contrary  to 
the  evidence,  but  contrary  to  law. 

5.  It  now  remains  for  us  to  consider  the  character  and 
amount  of  the  contractor's  demands,  and  the  action  of  the 
board  with  reference  thereto.  Aside  from  the  amount  ad- 
mitted to  be  due  by  the  defendant,  which  will  be  noted  here- 
after, the  plaintiffs  base  their  right  of  recovery  upon  the 
failure  of  the  defendant  to  cause  a  foundation  to  be  placed 
under  the  sewer,  and  the  change  in  the  curve  and  the  strain- 
ing chamber.  To  their  complaint  are  attached  two  exhibits, 
supposed  to  contain  a  statement  of  their  claims.  The  first 
(Exhibit  A)  commences  in  June,  1881,  and  runs  to  June, 
1882,  and  assumes  to  cover  the  expenditures  made  by  Rice 
while  attempting  to  carry  out  the  contract.  It  is  made 
up  of  items  for  fuel,  use  of  pump,  and  labor,  amounting  to 
$15,639;  brick,  extra  spikes,  and  extra  lumber,  $774;  and 
superintendence,  $3,000, —  making,  in  the  aggregate,  $19,413. 
The  larger  amount  is  made  up  of  items  ranging  from  $35  to 
$1,870,  without  dates,  except  the  names  of  the  months  are 
noted  on  the  margin,  and  running  through  a  period  of  thir- 
teen months.  The  other  claim  (Exhibit  B)  commences  April 
17, 1884,  and  runs  to  May  7, 1885.  It  is  itemized  somewhat 
more  at  length  than  the  other  exhibit  as  to  amounts  and 
dates,  but  is  equally  indefinite  as  to  what  part  of  the  work 
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it  was  expended  upon,  or  at  what  particular  crisis  of  the  job 
the  expenditure  was  incurred.  It  says:  "  To  cash  paid,  serv- 
ices rendered;"  "To  cash  to  men,  labor,''  paid  at  many 
different  dates;  "  Cash,  teaming," — and  the  Uke.  It  also 
includes  an  item  of  $600  paid  Crilley  for  use  of  steam  pumps 
and  engine,  and  another  of  $2,000,  "  use  of  teams  and  two 
pumps  and  superintendence,"  —  in  all,  $10,94:9.01,  —  or  a 
grand  total  for  both  claims  of  $30,362.01.  In  the  findings 
requested  by  plaintiffs  it  was  conceded  that  from  this  amount 
there  should  be  deducted  $1,750  for  work,  labor,  and  mate- 
rials to  complete  the  first  straining  chamber,  and  $1,622.63, 
which  amount  had  been  allowed  and  paid  on  account  of  the 
work,  labor,  and  materials  furnished;  but  the  referee  gen- 
erously reduced  the  last-mentioned  credit  to  $1,227,75,  and 
gave  judgment  for  plaintiffs'  entire  claim,  together  with  the 
amount  admitted  to  be  due  by  the  defendant.  We  have 
carefully  examined  the  evidence  offered  to  support  these 
various  claims,  and  say  without  hesitation  that  it  fails  to 
support  the  plaintiffs'  contention  or  the  referee's  conclusions. 
Mr.  Crilley  was  the  main  witness  for  plaintiffs  to  sustain 
these  alleged  expenditures.  Referring  to  Exhibit  A,  he  says : 
"  I  kept  an  account  of  the  losses  incurred  on  extra  work  in 
pumping  out  that  sewer  and  labor.  That  bill  was  copied 
from  the  books  in  which  that  account  was  kept  by  me,  I 
looked  over  the  items  at  the  time,  and  the  charges  are  ab- 
solute expenses  of  the  work  from  June,  1881,  to  June,  1882. 
I  cannot  give  just  the  items  of  extra  work.  The  items  speci- 
fied in  this  exhibit  are  taken  from  my  book  that  I  kept  at 
the  time,  and  correctly  represents,  month  by  month,  the 
actual  money  expended  for  labor  and  materials  for  carrying 
out  the  extra  work  ordered  by  the  board  of  public  works  on 
this  contract."  In  the  first  place,  there  is  no  evidence  t^iat 
the  board  ever  ordered  the  extra  work  alleged  to  be  covered 
by  this  claim.  Over  $10,000  of  this  claim  is  for  use  of  pumps 
alone.    The  contract  says,  "  The  contractor  is  to  take  all 
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risk  from  the  sudden  inflnx  of  water  into  the  work,  and  be 
prepared  to  remove  it  promptly."  The  only  ground  upon 
which  this  claim  for  pumping  rests  is  that,  if  the  board  had 
ordered  a  foundation  or  cradle  for  the  sewer,  it  would  not 
have  been  necessary.  This  is  a  matter  of  pure  speculation. 
Crilley  says  that  in  attempting  to  keep  the  water  out  of  the 
sewer  he  pumped  a  neighboring  marsh  dry.  Who  can  say 
how  much  of  this  water  would  have  come  in  had  there  been 
a  foundation  put  under  the  sewer  ?  The  contractor  took  the 
risk  of  the  influx  of  water,  and,  if  the  work  was  more  la- 
borious or  more  expensive  than  he  anticipated,  he  assumed 
the  risks,  and  cannot  rightfully  ask  the  city  to  carry  the 
burden  for  him.  There  are  many  other  circumstances  in 
the  testimony  bearing  on  this  feature  of  the  case,  but  the 
inordinate  length  of  this  opinion  forbids  further  discussion. 
Suffice  it  to  say  that  they  tend  to  the  further  confusion  of 
the  plaintiffs'  claim.  The  item  of  $3,000  for  superintendence 
was  a  gratuity  awarded  the  plaintiffs  without  a  shred  of 
legal  right  to  support  it. 

The  testimony  to  support  Exhibit  B  is  even  more  unsatis- 
factory. The  bill  itself  furnishes  absolutely  no  information 
as  to  the  circumstances  under  which  the  expenditures  were 
incurred,  and  it  is  not  helped  out  by  the  oral  testimony. 
There  are  dozens  of  items,  "  Cash,  pay  men; "  also  for  cash 
paid  to  different  men  and  firms,  without  any  explanation  as 
to  the  purpose  or  necessity  therefor.  One  of  the  most  famil- 
iar rules  of.  evidence  is  that  the  best  evidence  the  nature  of 
the  case  is  susceptible  of  should  be  produced.  It  is  signifi- 
cant in  this  case  that  the  books  ^containing  a  record  of  the 
expenditures,  etc.,  claimed  to  have  been  incurred  by  the  con- 
tractor were  not  produced.  Owing  to  the  peculiar  nature 
of  the  plaintiffs*  claim,  it  was  necessary  that  they  make  out 
a  case  with  reasonable  certainty,  and  to  produce  such  evi- 
dence as  would  enable  the  court  to  readily  ascertain  a  basis 
upon  which  to  found  a  recovery.    Maas  v.  S^uccessian  of 
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Semcmdesy  48  La.  Ann.  264.  The  situation  was  such  that 
from  the  very  nature  of  things  it  was  impossible  for  defend- 
ant to  controvert  the  plaintiffs'  claim.  It  was,  therefore, 
incumbent  on  the  plaintiffs  to  show  by  satisfactory  evidence 
that  the  work  for  which  the  money  was  expended  was  en- 
tirely distinct  from  the  original  contract  and  directly  con- 
nected  with  and  necessary  to  the  completion  of  the  work. 
The  conclusion  of  a  witness  cannot  be  accepted  as  the  fact. 
There  should  have  been  proof  of  facts  and  circumstances 
which,  being  coupled  with  the  witness's  conclusion,  would 
justify  the  court  in  finding  the  existence  of  the  fact.  The 
inquiry  was  as  well  how  much  the  defendant  ought  to  pay 
as  how  much  the  plaintiffs  ought  to  have.  Plaintiffs  were 
seeking  a  recovery  on  quamMmi  meruit.  The  bald  statement 
of  the  expenditure  of  so  much  money  in  the  work  proves 
nothing.  What  was  the  consideration  for  such  payment? 
Were  the  prices  reasonable  ?  Were  the  men  employed  at 
going  wages?  All  these  are  pertinent  inquiries,  and  to 
which  the  evidence  affords  no  answer. 

The  evidence  shows  that  when  the  excavation  of  the 
straining  chamber  was  about  completed,  it  was  discovered 
that  it  had  been  located  on  land  to  which  the  city  had  no 
right,  and  the  location  was  changed.  On  March  17,  1884, 
Mr.  Rice,  the  contractor,  presented  a  petition  to  the  com- 
mon council,  setting  out  the  change,  and  stating  that  he  had 
been  put  to  large  expense,  being  obliged  to  sink  two  cham- 
bers instead  of  one,  and  asking  for  an  allowance  of  $700 
therefor.  The  petition  was  laid  over  until  the  final  comple- 
tion of  the  work.  On  March  16,  1885,  the  board  of  public 
works  sent  a  communication  to  the  council  to  the  effect  that 
it  was  their  opinion  that  the  contractor  was  entitled  to  extra 
pay  for  such  work,  and  asking  the  council  to  adjust  the 
claim.  Accordingly  an  order  was  drawn  in  favor  of  Mr. 
Burnham  for  $700.  In  March,  1882,  Rice  presented  claims 
for  extra  excavation  at  the  curve,  and  extra  brick,  amount- 
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ing  to  $805.97,  to  the  board,  which  were  allowed  and  paid. 
There  was  also  a  bill  for  extra  lumber,  running  from  May 
10th  to  December  10th,  amounting  to  $816.66,  which  was 
also  allowed  and  paid.  On  January  31, 1885,  Burnham,  in 
his  own  right  and  as  assignee  of  Rice,  presented  a  claim  to 
the  board  for  work  on  the  straining  chamber,  in  which  he 
claimed  $7,233.82  as  his  due,  putting  in  lump  sums  for  so 
much  labor,  lumber,  and  pumping.  This,  counsel  claims, 
was  presented  merely  as  a  compromise,  and  should  not  have 
been  considered.  It  is  only  important  as  showing  one  of 
the  gradations  in  the  growth  of  this  remarkable  claim.  We 
have  been  somewhat  perplexed  over  the  position  assumed 
by  plaintiffs'  counsel.  At  the  time  the  bill  for  extras  at  the 
curve  was  presented,  before  referred  to,  whatever  right  the 
contractor  had  for  compensation  had  then  accrued.  The 
claim  presented  was  not  claimed  to  be  in  conformity  to  the 
terms  or  requirements  of  the  contract.  If  his  right  to  com- 
pensation for  work  so  done  had  then  ripened,  just  why  it 
should  have  been  parceled  up,  and  only  a  part  presented,  is 
not  easily  seen.  But,  it  is  said,  these  bills  are  in  the  hand- 
writing of  Mr.  Eegan,  a  clerk  in  the  office  of  the  board. 
Just  what  significance  is  to  be  attached  to  that  fact  we  are 
unable  to  determine.  The  claims  were  allowed,  and  the 
orders  received  by  Crilley,  presumably  with  knowledge  of 
what  they  were  for.  If  he  was  the  real  party  in  interest,  ho 
is  chargeable  with  the  consequences  of  the  acts  of  his  repre- 
sentative. Rice.  He  cannot  accept  the  fruits  of  those  acts, 
and  afterwards  surcharge  his  accounts  and  plead  ignorance 
of  the  situation.  If  he  is  not  bound  by  the  requirements  of 
the  contract  as  to  reporting  claims  for  extras  monthly,  he 
certainly  cannot  parcel  up  and  present  his  claims  piecemeal. 
The  board  of  public  works  were  the  arbitrators  appointed 
by  the  contract  to  pass  upon  the  claims  for  extras,  and  when 
they  passed  upon  the  matters  submitted  their  finding  is  final. 
Wheeler  v.  Van  HouUn^  12  Johns.  311;  KendaU  v.  Stohes^  3 
How.  87;  McJimsey  v.  Triwersey  1  Stew.  244. 
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It  is  idle  to  say  that  the  board  refused  to  act  upon  the 
plaintiffs'  claims.  They  had  repeated  meetings  together,  and 
matters  were  talked  over.  There  is  absolutely  no  proof  that 
the  board  ever  refused  to  act  upon  the  claim,  and  there  could 
be  none,  because  the  claim  had  never  been  presented.  If 
it  be  conceded  that  the  requirement  of  the  contract  as  to 
monthly  claims  for  extras  had  been  waived,  that  was  no 
waiver  of  the  necessity  of  submitting  to  them  the  actual  de- 
mand. The  board  passed  upon  all  demands  submitted,  and 
in  their  final  adjustment  went  further,  and  recommended 
that  a  claim  filed  with  the  council  be  allowed. 

This  case  is  a  striking  example  of  the  exceeding  looseness 
with  which  municipal  contracts  are  sometimes  carried  out. 
Contractual  obligations  rests  very  lightly  when  there  is  in- 
fluence with  the  governing  power.  Whether  the  plaintiffs 
in  this  case  might  have  been  entitled  to  some  greater  allow- 
ance for  extras  than  they  received,  had  they  placed  them- 
selves in  a  position  to  demand  it,  it  is  not  our  purpose  to 
inquire.  We  simply  pass  upon  the  situation  as  presented, 
and  do  not  hesitate  to  conclude  that  under  no  theory  of  the 
law  or  of  the  facts  in  the  record  can  the  plaintiffs'  recovery 
be  sustained.  The  defendant  virtually  admits  that  the  plaint- 
iffs are  entitled  to  the  $700  allowed  by  the  council,  and  the 
sum  of  $4,787.48  found  due  by  the  board  of  public  works. 
Orders  for  these  amounts  were  tendered  to  the  plaintiffs, 
but  were  refused.  For  these  amounts  the  plaintiffs  are  en- 
titled to  judgment,  with  interest,  unless  there  has  been  a 
tender  of  money,  kept  good  under  the  rule,  or  a  tender  of 
judgment,  which  the  record  here  fails  to  disclose. 

By  the  Cov/rt — The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed,  and  the  cause  is  remanded 
with  directions  to  enter  judgment  for  plaintiffs  and  respond- 
ents in  accordance  with  this  opinion. 
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LosFFLBB,  Appellant,  vs.  Modebn  Woodmsn  of  Amebioa,. 

Bespondent. 

April  14— 'June  23, 1898, 

Mutual  benefit  societies:  By-laws:  Amendment  forfeiting  membership: 
Prohibited  business:  "  Wholesaler  of  liquors: "  Waiver:  Appeal: 
Equity, 

L  One  who  accepts  a  certificate  of  membership  in  a  mntnal  benefit 
society,  subject  to  certain  conditions  and  liable  to  forfeiture  if  he 
shall  not  comply  with  said  conditions  and  "  such  by-laws  as  are  or 
may  be  adopted  by  the  head  camp  or  the  local  camp  of  which  he  is 
a  member,"  is  bound  by  an  amendment  to  the  by-laws,  subsequently 
adopted,  by  which  his  membership  becomes  forfeited  because  he  is 
engaged  in  a  business  prohibited  by  such  amendment. 

2l  The  fact  that  no  action  was  taken  in  the  matter  until  about  three 
years  after  the  head  consul  of  the  society  had  knowledge  that  such 
member  was  engaged  in  the  prohibited  business,  and  that  during 
that  time  the  local  camp  continued  to  receive  his  dues  and  assess- 
ments, did  not  constitute  a  waiver  of  the  forfeiture,  wh6re  the  head 
consul  had  no  duty  to  perform  in  respect  to  receiving  such  due& 
or  assessments  or  in  respect  to  the  suspension  of  the  member,  and 
one  of  the  conditions  to  which  the  contract  was  expressly  subject 
provided  that  no  officer  of  the  society  could  waive  such  a  forfeiture. 

5.  A  member  of  a  mutual  benefit  society  who,  as  clerk  of  a  local  camp, 

zeceiyes  dues  and  assessments  from  himself  after  he  has  forfeited 
his  membership  by  engaging  in  a  prohibited  business,  does  not 
thereby  waive  such  forfeitura 
4  A  stockholder,  officer,  and  salesman  of  a  corporation  dealing  in  liq- 
uors at  wholesale  is  a  "  wholesaler  of  liquors  "  within  the  meaning 
of  a  by-law  of  a  mutual  benefit  society  providing  that  a  member 
engaging  in  the  occupation  of  a  wholesaler  of  liquors  should  thereby 
forfeit  his  membership. 

6.  Where,  by  the  laws  of  a  mutual  benefit  society,  all  decisions  of  the 

head  consul  are  subject  to  an  appeal  to  the  executive  council 
and  from  that  to  the  head  camp,  one  who  feels  aggrieved  by  a  de- 
cision of  the  head  consul  that  he  has  forfeited  his  membership 
should  pursue  his  remedy  by  appeal  before  applying  to  a  court  of 
equity  for  reliel 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse^ 
county:  O.  B.  Wyman,  Circuit  Judge.    Affirmed. 
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The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  were  briefs  by  Higbee  cfe  Btrnge^ 
and  oral  argument  by  G.  W.  Bunge. 

For  the  respondent  there  was  a  brief  by  J.  O.  Johnson  and 
Winter^  E%ch  (&  Winter ^  and  oral  argument  by  Framk  Winter. 

Cassoday,  C.  J.  On  November  25,  1889,  the  defendant, 
an  Illinois  corporation,  issued  to  the  plaintiff  its  benefit  cer- 
tificate, to  the  effect  that  he  was  a  member  of  the  La  Crosse 
camp,  at  La  Crosse,  while  in  good  standing  in  the  fraternity, 
and  entitled  to  participate  in  its  benefit  fund  to  an  amount 
not  to  exceed  $3,000,  which  should  be  paid  at  his  death  to 
his  wife,  Dora,  by  its  head  camp,  subject  to  all  the  condi- 
tions on  the  back  of  such  certificate  and  named  in  its  funda- 
mental laws,  and  liable  to  forfeiture  if  said  neighbor  should 
not  comply  with  the  conditions,  laws,  and  such  by-laws  and 
rules  as  were  or  might  be  adopted  by  the  head  camp,  or  the 
local  camp  of  which  he  was  a  member.  At  the  time  of  re- 
ceiving such  certificate  the  plaintiff  was  engaged  in  the 
clothing  business.  At  that  time  the  defendant  had  a  by-law 
to  the  effect  that  persons  engaged  in  certain  businesses  or 
employments  should  not  be  admitted  as  members  of  the  fra- 
ternity, among  which  were  wholesalers  and  manufacturers 
of  liquors,  saloon-keepers,  and  saloon-bartenders,  but  provid- 
ing that  such  by-law  should  not  be  construed  as  invalidating 
certificates  issued  prior  to  December  1,  1888.  On  July  1, 
1892,  the  plaintiff  engaged  in  the  business  of  a  wholesaler  of 
liquors,  as  a  stockholder,  officer,  and  salesman  of  the  Elliot- 
Loeffler  Company,  a  corporation  engaged  in  selling  intoxi- 
cating liquors  at  wholesale  in  Wisconsin,  and  continued  in 
such  business  until  the  time  of  the  trial  of  this  action,  March 
30, 1897.  On  November  15, 1892,  such  by-law  was  amended, 
so  far  as  applicable  to  the  plaintiff,  so  as  to  read,  in  effect, 
that  persons  engaged  in  certain  businesses  or  employments 
should  not  be  admitted  afl  members  of  the  fraternity,  among 
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which  were  wholesalers  or  manufacturers  of  liquors,  saloon- 
keepers, and  saloon-bartenders;  that  if,  after  a  person  had 
become  a  member  of  the  fraternity,  he  should  engage  in  any 
of  such  employments  or  occupations  so  enumerated,  his  cer- 
tificate should  be  forfeited  by  such  act,  and  the  same  should 
be  null  and  void,  but  such  amendment  should  not  be  con- 
strued as  invalidating  certificates  issued  prior  to  December  1, 
1888.  From  November  25, 1889,  to  March  6, 1896,  the  plaint- 
iff  continued  to  duly  pay  his  assessments  to  the  clerk  of  the 
Gateway  City  camp  of  the  defendant,  and  such  assessments 
were  received  by  such  clerk,  and  duly  transmitted  to  the 
proper  officer  of  the  head  camp  of  the  defendant,  at  Fulton, 
Illinois. 

By  the  provisions  of  the  defendant's  fundamental  laws 
and  by-laws  the  chief  executive  officer  of  the  defendant, 
known  as  the  "  head  consul,"  had  power  to  decide  all  ques- 
tions involving  the  construction  of  the  laws  of  the  order,  and 
his  decision,  when  rendered,  was  final,  and  binding  upon  all 
officers  and  members  of  the  order,  subject  to  an  appeal  to 
the  executive  council,  and  from  it  to  the  head  camp.  Be- 
tween February  17, 1896,  and  April  1, 1896,  the  clerk  of  the 
Gateway  City  camp,  mentioned,  requested  of  the  head  con- 
sul of  the  defendant  a  decision  as  to  whether  the  plaintiff 
could  remain  a  member  of  the  order  after  engaging  in  the 
prohibited  occupation  mentioned,  and  as  to  whether  his  mem- 
bership had  become  forfeited  by  engaging  in  such  prohib- 
ited employment,  and  as  to  whether  the  clerk  should  receive 
the  dues  and  assessments  of  the  plaintiff,  whereupon  the 
head  consul  decided  and  ruled  that,  the  plaintiff  being  en- 
gaged in  a  prohibited  occupation,  his  certificate  had  thereby 
become  null  and  void,  as  provided  by  the  fundamental  laws 
of  the  defendant,  and  that  the  clerk  should  hot  receive  the 
dues  and  assessments  of  the  plaintiff.  On  April  1, 1896,  and 
in  accordance  with  such  decision,  the  clerk  refused  to  receive 
the  dues  and  assessments  of  the  plaintiff  then  and  there  ten- 
vou  100—6 
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dered  by  the  plaintiif,  and  has  ever  since  and  still  refuses  to 
receive  the  dues  and  assessments  of  the  plaintiff  tendered. 

On  April  30,  1896,  the  plaintiff  requested  from  the  head 
consul  a  decision  as  to  whether  he  was  engaged  in  one  of 
the  prohibited  occupations,  and  as  to  whether  his  member- 
ship certificate  thereby  became  null  and  void.  On  May  22, 
1896,  the  head  consul,  in  writing,  decided  and  held  that  the 
plaintiff  was  engaged  in  a  prohibited  occupation,  and  that 
his  certificate  of  membership  had  thereby  become  null  and 
void,  and  that  the  clerk  should  no  longer  receive  payments 
from  him.  Thereupon  the  local  camp  investigated  the  mat- 
ter of  the  plaintiff  being  engaged  in  a  prohibited  occupation, 
and  the  action  of  the  local  clerk  in  refusing  to  receive  pay- 
ments from  the  plaintiff,  and  sanctioned,  by  resolution,  the 
act  of  the  clerk  in  refusing  to  receive  such  payments  of  the 
plaintiff. 

There  is  a  provision  of  the  defendant's  fundamental  laws 
and  by-laws  by  which  appeals  from  the  decision  of  the  head 
consul  can  be  taken  to  the  executive  council  of  the  order^ 
and  from  its  decision  to  the  head  camp;  the  same  being  the 
supreme  governing  body  of  the  order.  The  plaintiff  did  not 
take  any  appeal  from  such  decision  of  the  head  consul,  or 
from  the  act  of  the  local  camp  or  of  its  ofiicers,  to  the  execu- 
tive council  or  to  the  head  camp  of  the  order,  or  at  all,  before 
bringing  this  action,  though  the  fact  of  the  necessity  of  tak- 
ing such  appeal  was  brought  to  his  notice.  The  plaintiff  is 
still  engaged  in  the  business  of  a  wholesaler  and  salesman 
of  liquors.  In  1893  the  head  consul  had  knowledge  that  the 
plaintiff  was  a  wholesaler  of  liquors,  and  no  action  was  taken 
in  regard  to  the  matter  until  February  or  March,  1896,  when 
the  local  camp  of  which  the  plaintiff  was  a  member  refused 
to  longer  receive  assessments  or  dues  from  the  plaintiff,  or  to 
recognize  him  as  a  member  of  the  defendant  corporation,  for 
the  reason  that  he  was  engaged  in  a  prohibited  occupation^ 
contrary  to  the  rules  of  the  defendant  corporation. 
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On  April  23,  1896,  the  plaintiff  commenced  this  action  to 
have  such  contract  of  life  insurance  adjudged  to  be  a  valid 
and  subsisting  contract,  and  decreed  to  be  in  full  force  and 
effect  as  against  the  defendant,  and  that  the  defendant  ac- 
cept payment  of  all  assessments  which  were  then  due,  and 
which  should  thereafter  become  due;  that  the  defendant 
should  put  the  plaintiff's  name  again  upon  the  roll  of  its  cer- 
tificate holders,  and  in  all  respects  restore  him  to  the  rights 
and  privileges  of  a  holder  of  a  benefit  certificate  in  the  de- 
fendant corporation.  The  defendant  answered  the  complaint, 
and  upon  the  issue  thus  joined  the  trial  court  found,  in  effect, 
the  facts  stated.  And  as  conclusions  of  law  the  court  found, 
in  effect,  that  such  fundamental  laws  and  by-laws  do  not  con- 
travene any  law  of  the  state,  and  were  reasonable,  and  bind- 
ing upon  the  members  of  the  defendant  order  and  upon  the 
plaintiff, — he  having  contracted  to  obey  the  same  when  ho 
became  a  member  of  the  defendant  order;  that  the  defend- 
ant had  not  waived  any  of  the  provisions  of  its  fundamental 
laws  or  by-laws  affecting  the  plaintiff;  that  by  engaging  in 
such  prohibited  occupation  he  had  violated  the  terms  of  hi* 
contract  with  the  defendant,  and  his  benefit  certificate  had 
thereby  become  nuU  and  void ;  that  the  plaintiff,  having  neg- 
lected to  perform  the  conditions  and  refused  to  obey  the  ob- 
ligations of  his  contract  with  defendant,  was  not  entitled 
to  the  aid  of  a  court  of  equity  to  enforce  the  contract  against 
the  defendant;  that  the  defendant  was  entitled  to  a  judg- 
ment dismissing  the  plaintiff's  action  without  costs;  and 
judgment  in  accordance  with  such  findings  was  thereby  or- 
dered. From  the  judgment  entered  thereon  in  accordance 
with  such  findings  the  plaintiff  appeals. 

We  assume  that  July  1, 1892,  the  plaintiff  became  a  stock- 
holder, oflBcer,  and  salesman  of  the  Elliot-Loeffler  Company^ 
a  wholesale  dealer  in  wines  and  liquors  in  La  Crosse,  in- 
stead of  July  1,  1893,  as  alleged  in  the  complaint  and  found 
by  the  court.  Had  he  been  such  dealer  in  liquors  at  the  time 
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he  became  a  member  of  the  defendant  corporation,  he  could 
not,  under  the  by-law  then  in  force,  have  been  admitted  as 
a  member.  But  notwithstanding  the  by-law  then  in  force 
precluded  such  dealers  from  becoming  members,  yet  it  is 
contended  that  after  a  person  had  once  been  properly  ad- 
mitted as  a  member  he  was  at  perfect  liberty  to  enter  upon 
and  continue  such  prohibited  business  or  employment,  and 
that  the  fraternity  was  without  power  to  prevent  him  from 
doing  so,  or  to  forfeit  his  membership  by  reason  of  his  en- 
gaging in  such  business  or  employment.  Accordingly  it  is 
contended  that  the  amendment  of  the  by-law,  November  15, 
1892,  providing  for  the  forfeiture  of  membership  by  those 
who  should  engage  in  such  business  or  employment  after 
having  become  members,  was  inoperative,  so  far  as  the 
plaintiff  was  concerned,  because  it  impaired  the  obligations 
of  his  contract.  A  perfect  answer  to  such  contention  is  that 
the  plaintiff  accepted  his  benefit  certificate  in  question  "  sub- 
ject to  all  the  conditions  on  the  back  "  thereof,  "  and  named 
in  its  fundamental  laws,  and  liable  to  forfeiture  if ''  the 
plaintiff  should  not  comply  with  the  "  conditions,  laws,  and 
such  by-laws  and  rules  as  "  were  then,  or  might  thereafter 
"  be,  adopted  by  the  head  camp,  or  the  local  camp  "  of  which 
he  was  a  member.  In  holding  that  the  plaintiff,  by  the  ex- 
press terms  of  his  contract,  is  bound  by  the  amendment  so 
adopted  after  he  became  a  member,  we  are  simply  follow- 
ing the  rule  recently  applied  by  this  court  to  other  cases. 
Schmidt  V.  Knights  of  Maccahees^  97  Wis.  528;  Hughes  v. 
Wis.  0.  F.  M.  L.  Ins.  Co.  98  Wis.  292.  The  authorities  cited 
in  those  cases  fully  support  the  proposition.  See,  also,  El- 
le7^he  V.  Fcmsty  119  Mo.  653 ;  St.  Patrick's  M.  B.  Soc.  v.  McYey, 
92  Pa.  St.  510;  MacDoweU  v.  AcUey,  93  Pa.  St.  277.  These 
cases  hold  that  such  forfeiture  clause  is  self-executing.  Cer- 
tainly there  is  stronger  reason  for  applying  such  rules  to  a 
fraternal  association,  like  the  one  at  bar,  than  to  a  mutual 
insurance  company. 
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It  is  contended  that  because  the  head  consul  had  knowl- 
edge in  1893  that  the  plaintiff  was  a  wholesaler  of  liquors, 
and  no  action  was  taken  in  regard  to  the  matter  until  1896, 
when  the  local  camp  of  which  the  plaintiff  was  a  member 
refused  to  longer  receive  his  dues  and  assessments,  or  to  rec- 
ognize him  as  a  member,  by  reason  of  his  having  engaged 
in  such  prohibited  business  or  employment,  there  had  been 
a  waiver  of  such  forfeiture.  But  we  do  not  understand  that 
such  head  consul  had  any  duty  to  perform  in  respect  to  re- 
ceiving the  plaintiffs  dues  or  assessments,  or  in  respect  to 
notifying  the  plaintiff  that  he  was  suspended^  or  in  respect 
to  his  suspension.  Such  duties  devolved  upon  the  head 
banker  or  the  head  clerk.  The  plaintiff  testified  to  the  effect 
that  in  1893  he  wrote  the  head  consul  that  he  "  was  a  mem- 
ber of  an  incorporated  concern  dealing  in  wines  and  liquors, 
and  engaged  as  their  agent; "  that  the  head  consul  replied 
to  the  effect  that  if  the  plaintiff  kept  himself  in  good  stand- 
ing, and  kept  all  his  dues  and  assessments  paid  up,  he  (the 
head  consul)  had  no  authority  to  take  any  action  in  the 
matter.  It  appears  that  all  questions  decided  by  the  head 
consul  were  subject  to  an  appeal  to  the  executive  council, 
and  from  that  to  the  head  camp.  The  conditions  and  by- 
laws to  which  the  plaintiff,  by  his  contract,  had  subjected 
himself  were  such  as  had  boen  or  should  "  be  adopted  by 
the  head  camp,  or  the  local  camp  of  which  he  was  a  mem- 
ber.'* The  fundamental  laws  of  1892  expressly  provide  that 
"no  officer  of  this  order  is  authorized  or  permitted  to  waive 
any  of  the  provisions  of  divisions  I  or  J  of  these  laws,  or 
any  other  of  the  laws  of  the  order  which  relate  to  the  sub- 
stance of  the  contract  of  insurance  between  the  member  and 
the  order.'*  Among  the  provisions  which  are  thus  prohib- 
ited from  being  waived  is  the  one  forfeiting  membership  by 
engaging  in  such  prohibited  business  or  employment.  Be- 
sides, it  appears  that  the  plaintiff  was  himself  clerk  of  the 
local  camp  a  part  of  the  same  year  in  which  he  claims  that 
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«,  dispensation  was  granted  to  him  and  his  forfeiture  waived 
by  the  head  consul,  and  that,  as  such  clerk,  he  was  liable  to 
•expulsion  if  he  received  payment  of  arrearages  from  mem- 
bers engaged  in  such  prohibited  business  or  employment. 
Certainly,  he  could  not  by  receiving  such  payments  waive 
his  own  forfeiture.   We  must  hold  that  there  was  no  waiver. 

The  plaintiff  was  manifestly  a  wholesaler  of  liquors,  within 
the  meaning  of  the  by-laws.  If  he  felt  aggrieved  by  the  de- 
cision of  the  head  consul  in  respect  to  the  same,  or  in  respect 
to  such  forfeiture,  he  had  the  remedy  provided  for  within 
the  corporation.  CJiamberlain  v.  Lincoln^  129  Mass.  70; 
Ka/rcher  v.  Supreme  Lodge  Knights  of  Honor ^  137  Mass.  368; 
Oliver  v.  Hopkins^  144  Mass.  175 ;  Spilmcm  v.  Supreme  Gown- 
oil  of  Hom^  Oircley  157  Mass.  128.  It  is  certainly  not  the 
business  of  courts  Qf  equity  to  supervise  the  management 
and  control  of  fraternal  and  benevolent  associations  and  in- 
corporations.   We  find  no  substantial  equity  in  the  bill. 

By  the  Cov/rL —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Willow  Riveb  Club,  Appellant,  vs.  Wade,  Eespondent 

AprU  16  —  June  2S,  1898. 
Navigable  rivers:  Right  of  fishing, 

1.  Willow  river,  in  St  Croix  county,  an  unmeandered  tributary  of  the 

Mississippi,  capable  in  times  of  high  water  of  floating  logs  and 
small  rowboats, — although  at  other  times  rowboats  cannot  be  taken 
up  the  stream  without  dragging  or  pushing  them  on  the  bottom  in 
numerous  shallow  places,—  is  held  to  be  a  public  navigable  stream. 

2.  Although  the  title  to  the  bed  of  a  navigable  stream  is  in  the  riparian 

owners,  yet  the  right  to  fish  in  such  a  stream  is  a  right  conmion  to 
the  public,  and  one  who  keeps  within  the  limits  of  the  stream  may 
exercise  such  right  without  being  guilty  of  trespass. 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  W.  F.  Bailey,  Judge.    Affirmed. 
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For  the  appellant  there  were  briefs  by  Baker  <&  Sa/ven 
and  iV^.  H.  Clapp,  and  oral  argument  by  JUr.  Clapp.  They 
contended,  inter  aUa,  that  in  the  rivers  of  this  state,  espe- 
cially small  streams  like  the  Willow  river,  the  rule  of  the 
common  law  obtains  as  to  the  right  of  fishery.  Such  waters 
are  private  waters  except  as  against  the  public  right  of  float- 
ing logs.  The  water  and  the  soil  thereunder  and  the  right 
to  fish  therein  are  capable  of  private  ownership  and  belong 
to  the  owner  of  the  land.  They  are  not  the  property  of  the 
state  or  of  the  whole  people,  and  the  people  have  no  rights 
in  such  streams  except  the  right  to  float  logs  where  the 
stream  is  capable  of  such  use.  The  fact  that  such  small 
streams  may  be  used  for  floating  logs  does  not  in  any  degree 
impair  or  detract  from  the  right  of  fishery  which  belongs  to 
and  is  vested  in  the  riparian  proprietor.  The  right  of  the 
public  to  use  the  stream  for  the  passage  of  logs  or  small  boats 
is  entirely  exclusive  and  limited  in  its  nature  and  does  not 
give  the  public  any  authority  to  interfere  with  or  disturb 
the  rights  of  the  riparian  owner,  except  so  far  as  is  absolutely 
necessary  to  the  exercise  of  the  limited  right  of  passage  along 
said  stream  with  logs  and  small  boats.  3  Kent,  Comm.  (13th 
ed.),  411;  Gk)uld,  Waters  (2d  ed.),  §  182;  Angell,  Water- 
courses,  70.  The  owner  of  both  banks  of  a  stream  is  the 
owner  of  the  bed,  and  the  owner  of  one  bank  owns  the  bed 
of  the  stream  to  the  center  of  the  current,  and  this  applies 
to  streams  that  are  meandered  as  well  as  to  thoso  which 
are  unmeandered.  Jones  v.  Pettihone^  2  Wis.  308,  319,  320; 
Mariner  v.  SchuUe^  13  id.  692;  Walker  v.  Shej>ardso7i^  4  id. 
486;  Arnold  v.  Elmc/re,  16  id.  509,  514;  Olson  v.  Merrill,  42 
id.  203;  Delaplaine  v.  C.  d&  iT.  W.  li.  Co.  id.  214;  Norcross  v. 
Grijfiths,  65  id.  599,  608;  Janesville  v.  Carpenter,  77  id.  288, 
300;  ^.  CI  Conn  Co.  v.  ZitOe  JSuamico  Z.  M.  Co.  74  id.  652, 
656,  658;  Barmy  v.  Keokuk,  94  U.  S.  324.  "The  right  of 
fishing  and  fowling  upon  such  water  is  in  the  owner  of  the 
soil  which  is  under  the  water."    Ne-pee-nauk  Clvh  v.  Wilson, 
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96  Wis.  290.  The  only  modification  of  the  common  law  in 
this  state  is  that  the  term  "  navigable  "  is  applied  in  a  quali- 
fied sense  to  streams  upon  which  logs  can  be  floated  from 
the  forest  to  market.  Except  as  against  this  qualified  and 
limited  right  the  common  law  obtains  in  its  full  vigor;  and 
while  this  court  recognizes  the  existence  of  an  easement  in 
the  public  to  pass  logs  down  small  streams  in  this  state  to 
market,  it  most  carefully  and  explicitly  guards  every  other 
common-law  right  of  riparian  owners.  Walker  v.  Shepa/rdr 
son,  4  Wis.  486;  Ddaplaim  v.  C.  <&  N.  W.  B.  Co.  42  id. 
214,  224;  Ja/nesviUe  v.  Ga/rpenter,  77  id.  288;  AUm  v.  Weber j 
80  id.  531;  Heysen  v.  Roate,  92  id.  543;  Gould,  Waters, 
§  191;  Bigelow  v.  ShaWy  65  Mich.  341.  Confusion  has  re- 
sulted and  is  likely  to  result  from  using  the  word  "navi- 
gable "  in  different  senses  —  from  calling  small  inland  rivers 
"  navigable,'*  and  then  jumping  to  the  conclusion  that  all 
the  qualities  attach  to  them  which  the  common  law  gave 
to  tide  waters.  All  that  is  decided  in  the  case  of  Olson  v. 
Mer?'iUj  42  Wis.  203,  and  other  similar  cases,  is  that  rivers 
capable  of  floating  the  wealth  of  the  state  to  market  are  en- 
titled to  be  considered  for  that  purpose  public  waters,  usable 
for  commerce  as  of  public  right.  The  Michigan  court  has 
guardedly  said  that  such  rivers  are  "  floatable  "  instead  of 
"navigable,"  and  this  term  very  aptly  expresses  what  is 
clearly  the  rule  in  this  state.  Obviously  such  rivers  are  not 
navigable  in  the  common-law  sense,  and  obviously,  when 
this  court  has  called  such  rivers  "  navigable,"  it  has  not  at- 
tached to  them  by  that  fact  the  stakes  of  tide  waters  at  com- 
mon law.  This  is  completely  proven  by  the  decisions  of  this 
court,  holding  that  the  riparian  owner's  title  extends  to  the 
center  of  the  stream  and  is  complete  for  all  purposes  except 
as  against  the  public  rights  of  navigation.  See  Sterling  v. 
Jackson,  69  Mich.  511 ;  Grand  Bap  Ids  v.  Powers,  89  id.  108- 
111.  According  to  the  common  law,  land  under  inland  riv- 
ers, the  water  itself,  and  the  fishing  right  therein  were  sub- 
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ject  to  private  ownership  and  belonged  to  the  owners  of  the 
adjacent  shores.  Ha/rdin  v.  Jordan^  140  U.  S.  371 ;  Hale, 
De  Jure  Maris,  Cap.  I.  (in  appendix  to  Hall,  Seashore);  Co. 
Litt.  4/r,  5S/  Mackenzie  v,  Ba/nkeSj  3  App.  Cas.  1324;  Bristow 
V,  Corrrdcan^  id.  641;  Frea/ry  v.  Cooke^  14  Mass.  488;  Comm, 
V.  Chopin,  5  Pick.  199;  Gomm.  v.  Alger,  7  Cosh.  96;  Blood  v. 
iT.  cfe  Z.  B.  Corp,  2  Gray,  137;  Fains  v.  Woods,  108  Mass. 
160;  Zorman  v.  Benson,  8  Mich.  18;  Sterling  v.  Jackson,  69 
id.  488;  Booker  v.  Cummings,  20  Johns.  90;  Brookluwen  v. 
Strong,  60  N.  Y.  56;  Cobb  v.  Davenport,  32  K  J.  Law,  369; 
S.  G.  33  id.  223;  Becknum  v.  Kreamer,  43  111.  447;  McCvZ' 
lough  V.  WaU,  4  Rich.  Law,  68;  Gould,  Waters,  §§  48, 61,  9Sa, 
184, 185,  204;  JffaU  v.  Alford,  72  N.  W.  Rep.  137.  The  au- 
thority is  overwhelming  that  acquiescence  however  long 
continued  in  public  fishing  in  private  property  is  not  a  dedi- 
cation to  the  public  and  does  not  operate  to  give  the  public 
rights  by  custom  or  by  prescription.  Waters  v.  LUley,  4  Pick. 
148;  Turner  V,  Hebron,  61  Conn.  175.  The  significance  of 
the  fact  that  defendant  came  into  our  inclosure  from  a  high- 
way is  not  apparent.  Either  the  exclusive  right  of  fishing 
upon  this  land  belongs  to  the  plaintiff  or  it  does  not.  If  it 
does,  it  is  entirely  immaterial  whether  defendant  in  wrong- 
fully usurping  that  right  comes  on  a  public  highway  or  in  a 
balloon.  His  coming  into  our  inclosure  and  remaining  there 
against  our  protest  for  an  unlawful  purpose  is  a  trespass.  It 
is  a  fundamental  principle  controlling  the  use  of  all  high- 
ways that  no  person  other  than  the  owner  of  the  fee  can 
make  any  use  of  such  highway  except  for  the  purpose  of 
passing  and  repassing.  Elliott,  Roads  &  S.  310,  536;  Adams 
V.  Fivers,  11  Barb.  390. 

For  the  respondent  there  was  a  brief  by  John  W,  Bash- 
ford,  James  A.  Frea/r,  and  S.  J.  Bradford,  and  the  cause 
was  argued  orally  by  Mr,  Bashford  and  by  C,  E,  WJieUm, 
of  counsel.  They  argued,  among  other  things,  that  if  a 
river  is  capable  in  its  natural  state  of  being  used  for  pur- 
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poses  of  commerce,  no  matter  in  what  mode  that  commerce 
may  be  conducted,  it  is  navigable  in  fact,  and  becomes  a 
public  river  or  highway,  although  its  navigation  may  be 
encompassed  with  difficulties  by  reason  of  natural  barriers. 
Tlie  MonteUo^  20  Wall.  430;  Wis.  Eiver  Imp.  Co.  v.  LyonSy 

30  Wis.  61;  OUon  v.  MerriUy  42  id.  203;  Brown  v.  Chadr 
hoxime^  50  Am.  Dec.  641 ;  Thunder  Bay  E.  B.  Go.  v.  Speechh/^ 

31  Mich.  341;  Burroughs  v.  Whitwam^  59  id.  279;  FaUs  Mfg. 
Co.  V.  Oconto  River  Irrvp.  Co.  87  Wis.  134.  In  the  case  of  a 
navigable  river,  the  bed  of  the  river  is  a  public  highway  of 
the  state  and  within  its  absolute  control  Smith  v.  Gouldj 
59  Wis.  644;  Black  Eiver  Imp.  Co.  v.  La  Crosse  B.  <&  T.  Co. 
54  id.  680,  682.  The  bed  or  soil  of  navigable  waters  is  held 
by  the  people  of  the  state  in  their  character  as  sovereign  in 
trust  for  public  uses  for  which  they  are  adapted.  lU.  Cent. 
R.  Co.  V.  lUinoiSy  146  U.  S.  387;  McLennan  v.  Prentice^  85 
Wis.  443-445;  Miller  v.  MendenhaU,  19  Am.  St.  Rep.  219, 
and  note;  Barney  v.  Keokuk^  94  U.  S.  324;  Ne-pee-navJc  Clvb 
V.  Wilson,  96  Wis.  290.  But,  assuming  that  Willow  rivcB  is 
nonnavigable,  still,  under  the  statutes  of  the  territory  and 
state  of  Wisconsin  and  the  authorities,  the  defendant  had  a 
right  to  fish  in  said  river.  Terr.  Stats,  of  1839,  p.  121 ;  ch.  87, 
Laws  of  1853;  sec.  17,  ch.  183,  E.  S.  1868;  ch.  22,  Laws  of 
1868;  ch.  211,  Laws  of  1873;  ch.  196,  Laws  of  1875;  ch.  23, 
Laws  of  1879 ;  ch.  44,  I^ws  of  1885.  From  the  passage  of  the 
various  acts  relating  to  the  control  of  the  waters  in  the  state 
and  the  fish  therein,  it  is  evident  that  the  state  has  never  re- 
leased its  ownership  and  control  over  the  waters  of  the  state 
and  the  fish  therein,  whether  in  streams,  navigable  rivers,  or 
lakes.  Cole  v.  Eastfiamy  133  Mass.  65, 68 ;  2  Dane,  Abr.  ch.  68, 
art.  6,  §  1;  Nickerson  v.  Brackett,  10  Mass.  212;  Comm.  v. 
Chapin,  5  Pick.  199;  Vinton  v.  Welsh,  9  id.  87;  Angell, 
Watercourses,  §  85.  The  fish  belong  to  the  public,  under 
subd.  1,  sec.  11,  ch.  221,  Laws  of  1895,  and  sec.  20,  ch.  307, 
Laws  of  1893,  and  prior  acts.    See  Cole  v.  Eastham,  133  Mass. 
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65;  People  v.  CoUison,  85  Mich.  105;  People  v.  Bridges,  142 
ni.  30;  State  v.  Roberts^  59  N.  H.  256;  Hooker  v.  Oummings, 
20  Johns.  91;  La/wton  v.  Steele,  152  U.  S.  133;  People  v. 
Brooks,  101  Mich.  98;  Gomm.  v.  Perley,  130  Mass.  469;  Min- 
neapolis Mill  Co.  V.  Board  of  Water  Gomm'rs  of  St.  Paul,  56 
Minn.  485;  Black  Biver  Imp.  Co.. v.  La  Crosse  B.  c6  T.  Co. 
54  Wis.  680-682;  State  v.  Welch,  66  N.  II.  178;  Comm.  v. 
GUhert,  160  Mass.  157;  Crmm.  v.  FoUett,  164  id.  477.  The 
right  of  the  legislature  to  control  the  subject  of  fisheries  and 
riparian  rights  seems  to  have  been  completely  disposed  of  by 
the  United  States  supreme  court  in  Hardin  v.  Jordan,  140 
U.  S.  371. 

Cassodat,  C.  J.  This  is  an  action  for  trespass  to  recover 
$20  damages  for  taking  fish,  commenced  in  justice's  court. 
The  defendant  answered  to  the  effect  that  he  had  a  right  to 
take  the  fish,  and  that  the  title  to  land  would  come  in  ques- 
tion, and  gave  the  requisite  bond,  and  the  case  was  there- 
upon transferred  to  the  circuit  court,  where  the  cause  was 
tried. 

It  appears  from  the  record,  and  is  undisputed,  that  at  the 
times  mentioned  the  plaintiff  was  a  legally  constituted  cor- 
poration, duly  organized  and  existing  under  the  laws  of  Min- 
nesota; that  May  3J,  1896,  the  plaintiff  was  the  owner  and 
in  the  possession  of  the  200  acres  of  land  described ;  that 
the  Willow  river  was  a  stream  or  river,  not  meandered, 
flowing  through  and  over  said  land  and  premises;  that  on 
or  about  June  1, 1896,  the  defendant,  against  the  protest  of 
the  plaintiff  and  without  its  consent,  entered  upon  said 
stream  for  the  purpose  of  fishing  therein,  from  the  "  John 
Kelley  road,"  so  called,  a  public  highway  which  runs  from 
John  Kelley's  premises  to  said  Willow  river  at  a  point  where 
it  is  upon  the  plaintiff's  land,  and  from  thence,  by  means  of 
a  boat,  passed  from  said  road  upon  and  down  said  stream 
upon  said  premises  in  a  boat,  and  from  said  boat,  while  the 
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same  was  upon  said  stream  at  the  points  above  and  below- 
said  road,  and  within  the  boundaries  of  the  premises  de- 
scribed, fished  for,  caught,  and  took  with  hook  and  line 
from  said  stream,  at  said  point  on  said  stream,  ten  fish 
called  trout,  of  the  value  of  one  dollar,  said  fish  then  being 
and  swimming  in  the  water  of  said  stream,  and  did  carry- 
said  trout  away,  and  applied  them  to  his  own  use,  against 
the  will  and  protest  of  the  plaintiff,  returning  from  said 
Willow  river  by  said  road  known  as  the  "  John  Kelley  road ; " 
that  Willow  river  is  about  forty  miles  long  in  a  direct  line 
from  source  to  the  mouth,  but  about  seventy  miles  long 
in  the  windings  of  the  stream;  that  Willow  Eiver  Falls  is 
about  seven  miles  from  the  mouth  of  the  river  by  a  direct 
line;  that  the  point  where  the  defendant  entered  upon  the 
river  is  about  one  and  a  half  miles  below  the  falls,  and 
within  the  back  water  of  a  dam  erected  about  one  half  a 
mile  below,  at  Little  Falls;  that  he  entered  upon  the  stream 
from  a  public  highway  known  as  the  "  Kelley  road,"  where 
the  river  was  200  feet  wide  and  from  eight  to  ten  feet  deep; 
that  from  the  early  settlement  of  the  country  until  1882 
logs  were  driven  down  the  river  upon  freshets  and  by  the 
aid  of  dams  to  St.  Croix  Lake;  that  after  1865  millions  of 
feet  of  logs  were  so  driven  each  year,  but  that  since  1882 
logs  had  only  been  driven  down  the  stream  to  New  Kich- 
mond,  eighteen  miles  above  the  mouth  of  the  river  in  a 
direct  line;  that  in  the  year  1895,  5,000,000  feet  had  been 
driven  down  to  New  Kichmond;  that  below  the  main  falls 
is  a  succession  of  rocky  rapids;  that  persons  had  been  up 
the  river  from  Hudson  to  the  falls  several  times  in  small 
rowboats,  once  in  1853,  and  again  in  1868;  that  in  going 
over  the  rapids  below  the  falls  they  used  their  oars  as  poles, 
and  pushed  from  the  bottom ;  that  it  was,  and  always  had 
been,  impossible,  except  in  times  of  high  water,  to  get  up 
the  stream  as  far  as  the  main  falls  in  an  ordinary  rowboat, 
without  dragging  or  pushing  it  on  the  bottom  of  the  river 
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in  numerous  shallow  places;  that  several  streams  flow  into 
WiUow  river  below  New  Richmond  and  above  the  falls; 
that  Ten  Mile  creek  flows  in  below  New  Eichmond,  and 
runs  a  thirty-inch  wheel,  which  furnishes  power  for  a  grist- 
mill at  Boardman;  that  there  is  thirty  to  forty  per  cent, 
more  water  below  the  falls  than  above  and  at  a  point  above 
the  point  of  the  alleged  trespass;  that,  at  an  ordinary  stage 
of  water  in  the  river,  the  narrowest  place  below  the  falls 
was  thirty-three  feet  in  width;  that  the  average  width,  ac- 
cording to  measurement  taken,  was  fifty  feet;  that  at  a 
point  where  it  was  fifty  feet  wide  the  depth  was  from  six- 
teen to  forty-two  inches;  that  at  a  point  where  it  was  132 
feet  wide  the  depth  was  from  four  to  twenty-five  inches; 
that  at  Kelley's  ford,  where  the  trespass  is  alleged  to  tave 
been  committed,  the  river  is  200  feet  wide,  and  from  eight 
to  ten  feet  in  depth;  that  wangans,  bateaux,  canoes,  and 
rafts  had  been  run  down  the  river  as  early  as  1855  and  1857; 
that  the  state  had  stocked  the  Willow  river  with  thousands 
of  trout  during  each  of  the  years  1885  to  1892,  inclusive; 
that  there  were  no  screens  or  nettings  inclosing  or  bounding 
the  stream  so  as  to  close  the  fish  upon  the  land  and  premises 
described;  that  fish  for  miles  up  and  down  the  stream  were 
at  liberty  to  go  on  and  oflE  the  premises  without  hindrance 
or  obstruction. 

At  the  close  of  the  evidence  the  court  directed  a  verdict 
in  favor  of  the  defendant,  and  from  the  judgment  entered 
thereon  plaintiff  brings  this  appeal. 

The  precise  question  presented  by  the  facts  stated  is 
whether  the  defendant,  by  stepping  from  a  public  highway 
into  a  boat  upon  the  river,  and  while  floating  thereon,  catch- 
ing the  fish  in  question  from  the  river  by  hook  and  line, 
committed  a  trespass  upon  the  premises  of  the  plaintiff. 
The  proper  solution  of  the  question  depends  upon  the  proper 
determination  of  one  or  more  other  questions  discussed  at 
the  bar.    Counsel  for  the  plaintiff  is  undoubtedly  correct  in 
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claiming  that  at  common  law  the  public  right  of  fishery  in 
rivers  was  confined  to  such  portions  of  the  rivers  as  were 
covered  by  the  ebb  and  flow  of  the  sea,  and  that  the  right 
of  fishing  in  fresh-water  rivers  was  exclusively  in  the  abut- 
ting landowners.  Thus,  it  is  held,  in  quite  a  recent  case, 
that  "the  public  cannot,  by  prescription  or  otherwise,  obtain 
a  legal  right  to  fish  in  a  non-tidal  river,  even  though  it  be 
navigable."  Smith  v.  Andrews  [1891],  2  Ch.  Div.  678.  One 
of  the  grounds  given  for  such  distinction  between  fresh  and 
salt  water  rivers  is  that  the  title  to  the  bed  or  soil  under 
each  of  such  tidal  rivers  is  in  the  British  crown.  The  pub- 
lic lands  in  the  thirteen  original  states,  respectively,  were,  of 
course,  originally  granted  by  the  crown  directly,  by  way  of 
charters,  patents,  or  otherwise,  to  chartered  governments, 
to  provincial  establishments,  to  proprietary  governments, — 
as  to  William  Penn  and  to  the  Duke  of  York, — or  to  indi- 
viduals; and  then,  upon  the  breaking  out  of  the  Revolution 
and  the  organization  of  each  of  the  colonies  into  a  separate 
and  independent  state,  confirmed  by  the  treaty  of  peace  in 
1783,  the  title  to  such  lands  as  were  not  held  by  private 
tenure,  together  with  all  the  powers  of  sovereignty,  the  pre- 
rogatives and  regalities  which  had  previously  either  belonged 
to  the  crown  or  to  parliament,  became  immediately  and 
rightfully  vested  in  such  state,  since  there  was  no  national 
government  until  several  years  afterwards.  Martin  v.  Wad- 
deUy  16  Pet.  416.  See,  also.  Den  v.  Jersey  Co,  15  How.  426; 
Smith  V,  Maryland,  18  How.  71;  Cooper  v.  Telfair,  4^1)811. 14; 
Smith  V.  Maryland,  6  Cranch,  286;  DanfortKs  Lessee  v. 
Thomas,  1  Wheat.  155 ;  Owings  v.  Sjpeed,  5  Wheat.  420 ;  Shivdy 
V,  BowUyy,  152  U.  S.  1.  It  was  perfectly  natural,  therefore, 
for  the  thirteen  original  states,  whose  shores  were  washed 
by  the  Atlantic,  as  the  shores  of  Great  Britain  were  washed 
by  the  seas,  to  apply  the  English  common  law,  and  hold,  as 
a  general  rule,  that  beds  of  tidal  rivers  belonged  to  the  state, 
but  that  the  beds  of  fresh-water  rivers  belonged  to  the  abut- 
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ting  landowners.  Smith  v.  Maryland^  18  How.  71.  And  yet 
in  some  of  those  states  the  courts  extended  the  common-law 
rale,  applicable  only  to  tidal  rivers,  to  certain  navigable 
fresh- water  rivers.  Subsequently,  when  the  national  govern- 
ment was  framed  and  organized,  and  as  a  part  of  the  general 
plan  of  the  same,  Yirginia  ceded  the  Northwest  Territory, 
including  what  is  now  Wisconsin,  to  the  United  States,  and 
thereafter  all  lands  a<5quired  became  the  property  of  the 
federal  government.  The  United  States  has  only  parted 
with  such  title  by  specific  grants,  patents,  pre-emptions,  and 
other  modes  of  conveyance  and  transfer.  The  rulings  of  the 
courts  in  the  original  states,  and  perhaps  a  failure  in  some 
cases  to  fully  appreciate  the  difference  in  the  source  of  title 
to  land  in  the  new  and  old  states,  seem  to  have  led  to  more 
or  less  confusion,  if  not  conflict,  in  the  decisions  of  state 
courts,  as  to  whether  the  title  to  the  beds  of  navigable  fresh- 
water rivers  was  in  the  state  or  in  the  abutting  landown- 
ers. Some  of  the  new  states,  and  probably  most  of  them, 
hold  that  such  title  is  vested  in  the  state,  regardless  of 
the  ebb  and  flow  of  the  sea.  Shwdy  v.  Bowlhy^  152  U.  S.  2. 
This  court  has  held  from  the  beginning  that'  the  owners  of 
the  bank  of  a  navigable  stream  by  purchase  from  the  United 
States,  even  when  meandered,  were  presumed  to  be  such 
owners  to  the  middle  of  the  stream  in  front  of  such  pur- 
chase. Jones  V,  Peitibone,  2  Wis.  308:  Walker  v.  Shepardsorij 
2  Wis.  384;  S.  G.  4  Wis.  486;  Mariner  v.  Schulte,  13  Wis. 
692;  Arnold  v.  Elmore^  16  Wis.  509;  Wis.  River  Imp,  Co. 
tj.  Ly(ms^  30  Wis.  61;FW^A^  v.  Day,  33  Wis.  260;  Olson  v. 
Merrill,4:2  Wis.  203 ;  N'oreross  v.  Griffiths,  65  Wis.  699 ;  Janes- 
viUe  V.  Ga/rpenter,  77  Wis.  288.  Of  course,  such  owners  take 
and  hold  such  title  for  the  use  of  the  public.  The  only  utter- 
ance to  the  contrary  in  this  court  is  a  suggestion  of  Chief 
Justice  Dixon  in  the  Lyons  Case,  which  Chief  Justice  Ryan 
characterized  as  a  dictum  based  upon  a  former  dictum  of  the 
federal  court,  but  which  had  thereafter  been  corrected  in  that 
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court.  Olson  v.  MerriU^  42  Wis.  210,  211.  In  the  last  fed- 
eral case  thus  referred  to,  Mr.  Justice  Bradley,  speaking  for 
the  court,  said  that  "  by  the  common  law  such  additions  [ac- 
cretions] to  the  land  on  navigable  waters  belonged  to  the 
crown;  but,  as  the  only  waters  recognized  in  England  as 
navigable  were  tide  waters,  the  rule  was  often  expressed  as 
applicable  to  tide  waters  only,  although  the  reason  of  the 
rule  would  equally  apply  to  navigable  waters  above  the  flow 
of  the  tide, —  that  reason  being  that  the  public  authorities 
ought  to  have  entire  control  of  the  great  passageways  of 
commerce  and  navigation,  to  be  exercised  for  the  public  ad- 
vantage and  convenience.  The  confusion  of  navigable  with 
tide  waters,  found  in  the  monuments  of  the  common  law, 
long  prevailed  in  this  country,  notwithstanding  the  broad 
differences  existing  between  the  extent  and  topography  of 
the  British  island  and  that  of  the  American  continent.  .  .  . 
Whether,  as  rules  of  property,  it  would  now  be  safe  to  change 
these  doctrines  where  they  have  been  applied,  as  before  re- 
marked, is  for  the  several  states  themselves  to  determine. 
If  they  choose  to  resign  to  the  riparian  proprietor  rights 
which  properly  belong  to  them  in  their  sovereign  capacity, 
it  is  not  for  others  to  raise  objections."  Barney  v.  Keokuky 
94  U.  S.  337, 338.  The  views  thus  expressed  have  frequently 
since  been  sanctioned.  Packer  v.  Birdy  137  U.  S.  661,  671 ; 
Hardin  v.  Jordanj  140  U.  S.  371, 382 ;  Kaukauna  Walter  Power 
Co.  V.  Green  Bay  &  M.  Camxil  Co.  142  U.  S.  254;  Eldridge 
V.  TrezeooMy  160  U.  S.  466.  In  these  cases  it  is  held  that 
*'  whatever  incidents  and  rights  attach  to  the  ownership  of 
proi)erty  conveyed  by  the  United  States,  bordering  on  navi- 
gable streams,  will  be  determined  by  the  states  in  which  it 
is  situated,  subject  to  the  limitation  that  their  rules  do  not 
impair  the  efficacy  of  the  grant,  or  the  use  and  enjoyment 
of  the  property  by  the  grantee."  "Grants  by  the  United 
States  of  its  public  lands  bounded  on  streams  and  other 
waters,  made  without  reservation  or  restriction,  are  to  be 
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construed,  as  to  their  effect,  according  to  the  law  of  the  state 
in  which  the  lands  lie."  "  In  Wisconsin  the  ownership  of  ripa- 
rian proprietors  extends  to  the  center  or  thread  of  the  stream, 
subject,  if  such  stream  be  navigable,  to  the  right  of  the  pub- 
lic to  its  use  as  a  public  highway  for  the  passage  of  vessels; 
and  the  law,  so  settled  by  the  highest  court  of  the  state,  is 
controlling  in  this  court  as  a  rule  of  property."  To  the  same 
effect,  Shivdy  v.  Bowlby^  162  U.  S.  40.  On  the  contrary,  the 
riparian  proprietor  upon  navigable  lakes  and  ponds  takes  the 
land  only  to  the  water's  edge.  Ddaplaine  v.  C.  c6  iV\  TT.  It. 
Co.  42  Wis.  214;  Priewe  v.  Wis.  State  Z.  cfe  L  Co.  93  Wis.  646. 
In  the  case  at  bar  it  is  conceded  that  the  plaintiff  owned 
the  land  on  both  sides  of  the  stream,  and  hence  has  title  to 
the  bed  of  the  stream.  But  the  mere  fact  that  the  title 
to  the  bed  of  the  stream  is  in  the  plaintiff  is  not  necessarily 
conclusive  that  the  plaintiff  has  title  to  the  fish  in  the  river. 
As  indicated,  at  common  law  the  public  right  of  fishing  in 
rivers  was  confined  to  such  portions  of  the  rivers  as  were 
covered  by  the  ebb  and  flow  ol  the  sea.  The  reason  why 
the  public  rights  terminated,  and  the  private  rights  began, 
just  where  the  waters  of  the  river  ceased  to  be  impregnated 
Avith  salt  and  were  entirely  fresh,  might  be  diflBlcult  to  ex- 
plain, were  it  not  for  the  fact  that  the  admiralty  jurisdiction 
of  the  English  courts  over  such  rivers  was  also  limited  to 
such  tidal  waters;  and,  as  stated  in  the  portion  of  the  opin- 
ion of  Mr.  Justice  Bradley  in  Barney  v.  Keohuk  quoted 
above,  "  the  only  waters  recognized  in  England  as  navigable 
were  tide  waters,  .  .  .  although  the  reason  of  the  rule 
would  equally  apply  to  navigable  waters  above  the  flow  of 
the  tide,"  upon  which  commerce  might  be  carried  on.  Long 
prior  to  that  decision.  Chief  Justice  Taney,  in  an  able  opin- 
ion, said:  "There  is  certainly  nothing  in  the  ebb  and  flow 
of  the  tide  that  makes  the  waters  peculiarly  suitable  for  ad- 
miralty jurisdiction,  nor  anything  in  the  absence  of  a  tide 
that  renders  it  unfit.  If  it  is  a  public  navigable  water,  on 
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which  commerce  is  carried  on  between  different  states  or 
nations,  the  reason  for  the  jurisdiction  is  precisely  the  same; 
and,  if  a  distinction  is  made  on  that  account,  it  is  merely 
arbitrary,  without  any  foundation  in  reason,  and,  indeed, 
would  seem  to  be  inconsistent  with  it.  .  .  •  In  England, 
therefore,  tide  water  and  navigable  water  are  synonymous 
terms,  and  tide  water,  with  a  few  small  and  unimportant 
exceptions,  meant  nothing  more  than  public  rivers  as  con- 
tradistinguished from  private  ones,  and  they  took  the  ebb 
and  flow  of  the  tide  as  the  test  because  it  was  a  convenient 
one  and  more  easily  determined  the  character  of  the  river. 
Hence  the  established  doctrine  in  England  that  the  admiralty 
jurisdiction  is  confined  to  the  ebb  and  flow  of  the  tide;  in 
other  words,  it  is  confined  to  public  navigable  waters.  .  .  . 
In  the  old  thirteen  states  the  far  greater  part  of  the  naviga- 
ble waters  are  tide  waters;  and  in  the  states  which  were  at 
that  period  in  any  degree  commercial,  and  where  courts  of 
admiralty  were  called  on  to  exercise  their  jurisdiction,  every 
public  river  was  tide  water  to  the  head  of  navigation.  And, 
indeed,  until  the  discovery  of  steamboats,  there  could  bo 
nothing  like  foreign  commerce  upon  waters  with  an  un- 
changing current  resisting  the  upward  passage.  The  courts 
of  the  United  States,  therefore,  naturally  adopted  the  Eng- 
lish mode  of  defining  a  public  river,  and  consequently  the 
boundary  of  admiralty  jurisdiction.  It  measured  it  by  tide 
water.  .  .  .  The  description  of  a  public  navigable  river 
was  substituted  in  the  place  of  the  thing  intended  to  be  de- 
scribed." The  Oenesee  Chief  v.  Fitzhugh^  12  How.  454, 465. 
The  learned  chief  justice  clearly  shows  that  to  adhere  to  the 
letter  of  the  English  definition,  and  ignore  its  spirit,  would 
be  to  exclude  from  admiralty  jurisdiction,  not  only  most  of 
the  great  rivers  of  this  country,  but  also  the  great  lakes, 
which  he  aptly  characterizes  as  "  in  truth  inland  seas." 

The  doctrine  of  that  case,  to  the  effect  that  the  admiralty 
jurisdiction  of  the  federal  courts,  as  granted  by  the  consti- 
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tution,  is  not  limited  to  tide  water,  but  extends  wherever 
vessels  float  and  navigation  successfully  aids  commerce,  has 
since  been  repeatedly  approved  and  aflirmed.  The  Sine  v. 
Tr&vor,  4  Wall.  555;  In  re  GwmeU,  141  IT.  S.  14, 15.  In 
Barney  v.  Keohah^  94  XJ.  S.  338,  Mr.  Justice  Bradley  said 
that  "  the  confusion  of  navigable  with  tide  water  had  the 
influence  for  two  generations  of  excluding  the  admiralty  ju- 
risdiction from  our  great  rivers  and  inland  seas;  and,  under 
the  like  influence,  it  laid  the  foundation  in  many  states  of 
doctrines  with  regard  to  the  ownership  of  the  soil  in  naviga- 
ble waters  above  tide  water  at  variance  with  sound  princi- 
ples of  public  policy."  Such  jurisdiction  is  constantly  being 
exercised  over  the  navigable  rivers  of  the  country,  includ- 
ing those  of  Wisconsin.  And  so  the  supreme  court  of  the 
United  States,  in  an  able  opinion  by  Mr.  Justice  Field,  has 
expressly  held  that  "the  doctrine  of  the  common  law  as  to 
the  navigability  of  waters  has  no  application  in  this  country. 
Here  the  ebb  and  flow  of  the  tide  do  not  constitute  the  usual 
test,  as  in  England,  or  any  test  at  all,  of  the  navigability  of 
waters.  The  test  by  which  to  determine  the  navigability 
of  our  rivers  is  found  in  their  navigable  capacity.  Those 
rivers  are  public  navigable  rivers  in  law  which  are  naviga- 
ble in  fact  Eivers  are  navigable  in  fact  when  they  are 
used,  or  are  susceptible  of  being  used,  in  their  ordinary  con- 
dition, as  highways  for  commerce,  over  which  trade  and 
travel  are  or  may  be  conducted  in  the  customary  modes  of 
trade  and  travel  on  water."  The  Daniel  BaUy  10  Wall.  557. 
That  case  was  expressly  approved  in  a  later  case,  where  it 
was  held  that,  "  if  a  river  is  not  of  itself  a  highway  for  com- 
merce with  other  states  or  foreign  countries,  or  does  not 
form  such  highway  by  its  connection  with  other  waters,  and 
is  only  navigable  between  different  places  within  the  state, 
then  it  is  not  a  navigable  water  of  the  United  States,  but 
only  a  navigable  water  of  the  state."  The  Monidlo^  11  Wall. 
411-415;  S.  a  20  Wall.  430-439.    This  last  case  arose  on 
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the  Fox  river,  in  this  state,  which  originally  was  not  fitted 
for  useful  commerce,  but  only  navigated  by  Durham  boats; 
and  it  was  held  that  the  navigability  of  a  stream  does  not 
depend  upon  the  mode  by  which  commerce  is  conducted 
upon  it,  nor  upon  the  difficulties  attending  the  navigation, 
but  upon  the  fact  whether  the  stream,  in  its  natural  state,  is 
such  as  to  afford  a  channel  for  useful  commerce.  Mr.  Jus- 
tice Davis,  writing  the  opinion  of  the  court  in  that  case^ 
said  that  the  Fox  river  was  one  of  the  highways  referred  to 
in,  and  secured  by,  the  Ordinance  of  1787,  and  which  was 
expressly  confirmed  by  act  of  Congress  of  August  7, 1789 
(1  Stats,  at  Large,  50).  The  provision  of  the  fourth  of  the 
"articles  of  compact,"  contained  in  that  Ordinance,  and  sec. 
3  of  the  enabling  act  of  Congress  for  the  admission  of  this 
stette  into  the  Union,  is  copied  almost  literally  into  our  state 
constitution,  where  it  is  declared  that  "  the  river  Mississippi 
and  the  navigable  waters  leading  into  the  Mississippi  and 
St.  Lawrence,  and  the  carrying  places  between  the  same, 
shall  be  common  highways  and  forever  free,  as  well  to  the 
inhabitants  of  the  state,  as  to  the  citizens  of  the  United 
States,  without  any  tax,  impost  or  duty  therefor."  Const. 
"Wis.  art.  IX,  sec.  1.  This  provision  is  certainly  broad  enough 
to  include  all  streams  leading  into  the  two  great  rivers 
therein  mentioned. 

It  is  true  that  Willow  river  was  not  meandered,  and  the 
question  recurs  whether,  from  the  undisputed  evidence,  we 
can  say  that  it  was  a  navigable  stream  within  the  principles 
of  law  mentioned,  and  especially  the  decisions  of  this  court. 
It  has  frequently  been  held  that  the  rivers  of  this  state,  ca- 
pable of  floating  the  products  of  the  country  —  such  as  logs 
and  rafts  of  lumber — to  mill  or  market,  are  common  public 
highways.  Whisler  v.  WUkmsany  22  Wis.  672.  That  rule  was 
applied  to  the  Kickapoo  river,  which  was  not  meandered. 
Id,  The  same  rule  was  applied  to  the  Yellow  river,  which 
was  not  meandered.    Sellers  v.  Union  Lumbering  Go.  39  Wis. 
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525.  The  same  rule  was  applied  to  Levis  creek,  an  unmean- 
dered  stream.  Olson  v.  MerriU^  42  Wis.  203.  In  that  case 
it  was  held,  in  addition,  that  "it  is  not  essential  to  the  pub- 
lic easement  that  this  capacity  be  continuous  throughout  the 
year,  but  it  is  sufficient  that  the  stream  have  periods  of  nav- 
igable capacity  ordinarily  recurring  from  year  to  year,  and 
continuing  long  enough  to  make  it  useful  as  a  highway."  In 
that  case  authorities  were  cited  to  the  effect  that  persons 
floating  logs  upon  the  stream  might,  when  necessary  for  that 
purpose,  go  upon  the  banks  of  the  stream  without  being 
guilty  of  trespass.  Treat  v.  Zord^  42  Me.  552;  Knox  v. 
Chaloner^  42  Me.  150;  Veazie  v.  Dwind,  50  Me.  479.  In 
respect  to  that  question.  Chief  Justice  Eyan  said:  "We  are 
not,  however,  inclined  fully  to  follow  that  class  of  cases. 
•  .  .  We  take  it  that  a  stream  which  is  of  sufficient 
capacity  to  float  logs  is  of  sufficient  capacity  to  float  some 
kind  of  boat  or  skiff,  in  which  the  owner  may  follow  his 
logs.  And  if  there  be  some  places  where,  in  consequence 
of  bars  or  other  obstructions,  neither  logs  nor  boat  will  pass 
without  human  help,  the  boat  may  be  aided  down  the  stream 
as  well  as  the  logs,  so  that  the  logs  may  be  floated  through 
the  stream  without  trespass  on  the  banks.  This  might  prob- 
ably be  inconvenient,  and  even  sometimes  dangerous.  But 
a  stream  is  none  the  less  navigable  because  persons  using  it 
are  induced  by  inconvenience  to  prefer  unlawful  to  lawful 
means  in  aid  of  the  use."  42  Wis.  213.  The  right  to  drive 
logs  or  lumber  down  a  public  navigable  stream  would  seem 
to  include  the  right  to  do  the  things  essential  to  facilitate 
the  drive,  so  long  as  the  drivers  keep  within  the  limits  of  the 
stream.  The  same  rule  as  to  what  constitutes  a  public  nav- 
igable river  has  been  applied  to  the  Little  Wolf  river  and 
the  Little  Suamico  river,  neither  of  which  is  meandered. 
Weatherhy  v.  Meildejohn^  56  Wis.  73;  J..  (7.  Conn  Co,  v.  Little 
Suamico  L.  M.  Co.  74  Wis.  652.  Upon  the  undisputed  evi- 
dence and  the  adjudications  mentioned,  we  must  hold  that 
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the  Willow  river  is  a  public  navigable  stream,  fitted  for  use- 
ful commerce  and  transportation  of  persons  and  property 
thereon.  Being  such,  it  necessarily  follows,  from  the  prin- 
ciples of  law  stated,  that,  notwithstanding  the  plaintiff  has 
title  to  the  bed  of  the  river,  nevertheless  it  holds  the  same 
in  trust  for  the  use  of  the  public. 

The  question  recurs  whether  the  public  right  of  fishery  is 
included  in,  or  an  incident  of,  such  public  right  of  naviga- 
tion. In  other  words.  Has  the  plaintiff,  as  riparian  owner, 
the  exclusive  right  to  take  fish  from  the  river  ?  The  plaint- 
iff certainly  has  no  property  in  the  particles  of  water  flow- 
ing in  the  stream,  any  more  than  it  has  in  the  air  that  floats 
over  its  land.  Its  rights  in  that  respect  are  confined  to  their 
use  and  to  preserving  their  purity  while  passing.  LoAjoson 
V.  Mown/y  52  Wis.  234:,  235.  So,  the  fish  in  the  stream  were 
not  the  property  of  the  plaintiff  at  common  law,  any  more 
than  the  birds  that  flew  over  its  land.  State  v.  Roberts^  59 
N.  H.  256;  Angell,  Watercourses  (7th  ed.),  §  65^,  and  cases 
there  cited;  State  v.  Wdch^  66  N.  H.  178.  As  indicated,  the 
public  right  of  fishery  in  tidal  rivers  was  maintained,  at 
common  law,  in  England,  before  the  use  of  steam, —  when 
vessels  could  only  be  carried  up  the  river  by  the  flow  of  the 
sea,  and  down  the  river  by  the  ebb  of  the  sea, —  and  conse- 
quently when  the  ebb  and  flow  of  the  tide  practically  meas- 
ured the  navigability  of  the  stream.  For  the  same  reason, 
the  public  should  have  the  right  to  fish  in  all  the  public 
navigable  waters  of  the  state,  including  all  public  navigable 
rivers  and  streams  of  the  state.  The  supreme  court  of  the 
United  States,  in  a  recent  case,  partially  adopting  the  lan- 
guage of  the  New  Hampshire  case  cited,  has  declared  that, 
"  at  common  law,  the  right  of  fishing  in  navigable  waters 
was  common  to  all.  The  taking  and  selling  of  certain  kinds 
of  fish  and  game  at  certain  seasons  of  the  year  tended  to  the 
destruction  of  the  privilege  or  right  by  the  destruction  con- 
sequent upon  the  unrestrained  exercise  of  the  right.    This 
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is  regarded  as  injurious  to  the  community,  and  therefore  it 
is  within  the  authority  of  the  legislature  to  impose  restric- 
tion and  limitation  upon  the  time  and  manner  of  taking  fish 
and  game  considered  valuable  as  articles  of  food  or  mer- 
chandise. For  this  purpose  fish  and  game  laws  are  enacted. 
The  power  to  enact  such  laws  has  long  been  exercised,  and  so 
beneficially  for  the  public  that  it  ought  not  now  to  be  called 
into  question.**  La/wton  v.  Steele^  152  U.  S.  138, 139.  In  this 
state  the  legislature  has  expressly  declared  that  "  all  fish  in 
the  public  waters  of  the  state  of  "Wisconsin  are  hereby  de- 
clared to  be  the  property  of  the  state  and  may  be  taken  for 
the  use  of  the  individual  and  become  his  property  at  any 
time  and  in  any  manner  not  prohibited  by  the  laws  of  this 
state.**  Laws  of  1893,  ch.  307,  sec.  20.  Public  navigable 
streams  are  certainly  "  public  waters,*'  within  the  meaning 
of  that  act.  Since  the  defendant  kept  within  the  banks  of 
the  river, —  within  the  limits  of  ther  public  highway, —  his 
fishing  was  nothing  more  than  the  exercise  of  a  right  com- 
mon to  the  public.  "We  must  hold  that  the  Willow  river 
was  a  public  navigable  stream,  and  the  defendant  was  not 
guilty  of  trespass  by  going  upon  it,  as  he  did,  catching  the 
fish  in  question. 

-By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

PiNijEY,  J.,  dissents. 

Marshall,  J.  I  concur  with  the  decision  of  the  court, 
but  regard  the  opinion  of  the  chief  justice  as  being  so  framed 
as  to  lead  to  the  belief  that  the  common  right  of  fishing  in 
navigable  streams  in  this  state  is  a  mere  incident  to  the  right 
of  navigation,  and  that  defendant  is  not  liable  because  he 
was  navigating  the  stream  in  a  boat  at  the  time  of  the  act 
complained  of;  in  short,  that  he  was  where  he  had  a  right 
to  be  in  the  exercise  of  the  right  of  navigation,  and  there> 
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fore  that  he  was  not  a  trespasser  upon  the  plaintiff's  lands. 
In  my  judgment  the  right  of  fishing  in  navigable  waters  is 
common  to  all,  and  exercisable,  so  far  as  it  can  be  done  with- 
out trespass  on  the  banks  thereof,  whether  the  person  exer- 
cising such  right  be  at  the  time  navigating  the  stream  in  a 
boat  or  otherwise  floating  upon  the  surface  of  the  water,  or 
traveling  upon  the  bed  in  the  shallows,  or  anywhere  in  any 
manner,  between  the  lines  of  ordinary  high-water  mark. 
That  is,  that  the  common-law  doctrine  of  navigable  waters, 
with  all  the  incidents  and  characteristics  of  such  waters,  has 
been  extended  to  include  all  streams  navigable  in  fact, 
through  the  location  of  the  title  to  the  beds  of  such  streams 
in  the  state  originally  for  that  very  purpose,  and  that  though 
such  title,  by  force  of  state  policy,  has  passed  from  it  to 
private  ownership,  such  ownership  is  of  such  a  qualified 
character  as  not  to  in  any  way  interfere  with  the  character 
of  the  streams  as  public  waters;  not  public  in  the  sense  of 
such  rivers  as  at  common  law  were  merely  subject  to  the 
right  of  passage,  but  public  by  the  common-law  test  of  navi- 
gability. A  right  of  passage  exists  at  common  law  in  many 
rivers,  and  they  are  yet,  for  aU  other  purposes,  private.  So, 
it  does  not  squarely  meet  the  question  here,  to  say  that  there 
is  a  common  right  of  fishing  because  of  a  common  right  of 
navigation;  for, while  the  former  cannot  exist  without  the 
latter,  the  latter  can  without  the  former.  That  is,  by  the 
rules  of  the  common  law,  one  is  not  necessarily  incident  to 
the  other.  Rivers  navigable  in  fact,  though  not  tidal,  are 
private  except  subject  to  the  right  of  passage.  Said  the 
court  in  Adams  v.  Peaae^  2  Conn.  481 :  "  As  far  as  the  tide 
ebbs  and  flows  a  river  is  public,  both  as  to  the  right  of  fish- 
ing and  navigation;  above  its  tidal  character  it  is  private, 
except  so  far  as  it  is  navigable  in  fact,  and  to  that  extent  it 
is  public  for  that  purpose  only."  Said  Spencer,  C.  J.,  in 
Hooker  v.  Cummmgs^  20  Johns.  90:  "The  common  law  con- 
sidered a  stream  where  the  tide  ebbs  and  flows  as  naviga- 


Digitized  by  VjOOQIC 


Wis.]  JANUARY  TERM,  1898.  105 

Willow  River  Club  va  Wada 

ble,  and  devoted  to  the  public  for  all  purposes,  as  well  for 
navigation  as  for  fishing;  and  other  streams  as  navigable, 
but  not  so  far  belonging  to  the  public  as  to  divest  the  own- 
ers of  the  adjacent  banks  of  the  exclusive  right  of  fishing 
therein." 

So  it  will  be  clearly  seen  that  to  merely  hold  that  the  bed 
of  a  stream  navigable  in  fact  is  subject  to  the  easement  of 
the  public  for  that  purpose,  does  not  sustain  the  common 
right  of  fishing  therein.  Either  a  stream  navigable  in  fact 
is  public  for  all  purposes,  the  same  as  tidal  waters  at  com- 
mon law,  or  the  common  right  of  fishing  therein  does  not 
exist.  Obviously,  if  the  mere  right  of  passage  exists,  it 
would  no  more  follow  that  a  person  can  stop  by  the  way 
and  fiish  or  hunt,  than  that  he  can  stop  by  the  road  side  on 
a  public  highway  and  cut  grass  or  wood,  or  do  anything  else 
not  incident  to  the  right  of  traveling  thereon.  That  point 
has  been  many  times  decided,  which  is  sufficiently  shown 
by  cases  cited  in  the  briefs  of  counsel  in  this  case,  notably 
that  of  Sterling  v.  Jackson^  69  Mich.  488,  where  the  claim 
was  that  defendant  was  not  liable  as  a  trespasser  while  in  a 
boat  shooting  wild  fowls,  though  the  land  submerged  by  the 
water  on  which  his  boat  rested  belonged  to  the  plaintiff, 
because  it  was  navigable  water.  In  regard  to  such  conten- 
tion the  court  said,  in  substance,  defendant  had  no  right  to 
be  there  except  for  the  purpose  of  navigating  the  water  over 
the  land;  when  he  stopped  for  any  other  purpose,  as  to 
shoot  ducks,  he  abused  his  privilege  and  became  a  trespasser. 
Several  cases  are  cited  by  the  Michigan  court,  sustaining  the 
position  that  the  mere  fact  that  a  person  is  where  he  has  a 
right  to  be  on  a  navigable  stream,  if  exercising  the  right  of 
navigation,  does  not  protect  him  if  he  does  anything  not  in- 
cident to  that  right. 

The  foregoing  makes  it  quite  clear,  in  my  judgment,  that 
the  right  of  public  fishing  cannot  be  sustained  as  a  mere  in- 
cident to  the  right  of  navigation,  and  that  the  opinion  of  the 
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chief  justice  hardly  goes  far  enough  to  bring  out  clearly  the 
true  character  of  navigable  streams  in  this  state  as  public 
waters. 

It  would  be  uninteresting,  after  all  the  chief  justice  has 
said,  to  go  over  at  length  the  history  of  the  common-law  doc- 
trine as  to  public  and  private  streams,  the  location  of  the  title 
to  the  beds  of  such  streams,  the  reason  therefor,  to  what 
extent  such  doctrine  has  been  adopted  in  this  country,  and 
the  peculiar  reasons  for  the  divergence  of  opinions  of,  and 
apparent  conflicts  between,  different  courts,  so  I  shall  content 
myself  with  general  statements  and  few  references  to  au- 
thorities, leading  up  to  the  conclusion  that  aU  navigable 
streams  of  this  state  were  designed  originally  to  be  public 
for  all  purposes,  and  that  their  character  in  that  regard  has 
not  changed,  notwithstanding  the  state  has,  for  some  pur- 
poses, parted  with  the  title  which  was  vested  in  it,  in  its 
sovereign  capacity,  in  trust  for  the  preservation  and  protec- 
tion of  public  interests.  If  the  state  had  not  surrendered 
any  of  its  interests  in  such  lands,  but  kept  the  same  till  the 
present  time,  solely  for  the  use  for  which  the  same  came  to 
it  at  its  organization,  the  question  we  now  have  before  us 
would  never  have  arisen.  It  would  then  be  conceded  with- 
out question,  by  all,  that  the  title  to  lands  under  all  naviga- 
ble water  within  the  boundaries  of  the  state  is  in  the  state, 
and  such  waters  public  in  the  same  degree  as  waters  navi- 
gable at  common  law  by  the  test  of  tidal  character. 

All  the  trouble  and  confusion  regarding  the  public  right 
of  fishing  in  navigable  streams  has  grown  out  of  the  fact 
that  the  title  to  the  beds  of  such  streams  has  been  so  gen- 
erally declared,  without  qualifying  words,  to  be  in  the  ripa- 
rian owner,  that  the  real  origin  thereof,  and  the  real  nature 
of  the  private  ownership,  have  come  to  be  overlooked,  and 
a  mere  qualified  private  title,  consistent  with  the  trustee  ca- 
pacity of  the  state  for  the  public  purposes  of  navigation  and 
fishing,  to  be  looked  upon  as  an  absolute  title  resting  on,  or 
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having  all  the  qualities  of,  an  absolnte  grant,  or  at  least  a 
grant  subject  to  the  right  of  passage,  a  title  such  as  the  ripa- 
rian proprietor  possessed  on  a  private  stream  at  common 
law,  and  such  as  is  held  by  riparian  proprietors  on  fresh- 
water streams  in  New  Hampshire,  New  Jersey,  and  most  of 
the  original  thirteen  states  of  the  Union,  where,  as  said  by 
the  chief  justice,  the  common  law,  with  some  exceptions, 
prevails. 

It  is  conceded  that  by  the  English  rule  the  title  of  ripa- 
rian proprietors  on  navigable  streams  extends  only  to  ordi- 
nary high-water  mark;  that  the  title  below  that  line  is  in 
the  sovereign  in  trust  for  the  benefit  of  the  public;  that  as 
to  land  bordering  on  other  streams  the  title  extends  to  the 
thread  thereof;  and  that  navigable  streams  are  only  such 
as  are  affected  by  the  tides  without  reference  to  navigabil- 
ity in  fact.  An  examination  of  the  subject  under  discussion 
will  show  that,  whatever  changes  have  taken  place  in  regard 
to  public  waters,  the  principle  has  been  uniformly  main- 
tained that,  where  the  absolute  ownership  of  the  beds  of 
navigable  streams  is  private,  such  streams  are  held  not  to 
be  public  for  any  purpose;  and  so  far  as  streams  which,  by 
the  rules  of  the  common  law,  were  private  are  now  deemed 
to  be  public,  the  title  to  their  beds  is  in  the  state,  or  subject 
to  that  use,  in  harmony  with  the  public  rights,  the  same  as 
at  common  law.  The  fiction  of  navigability  tested  by  the 
tidal  character  of  water  has  been  rejected,  and  the  test  of 
navigability  in  fact  substituted  in  place  of  it,  only  in  har- 
mony with  the  status  of  the  title  to  the  beds  of  the  streams. 
In  most  of  the  original  states  the  grants  to  private  persons 
covered  the  beds  of  fresh- water  streams,  so  the  common-law 
doctrine  almost  necessarily  prevailed  there  from  the  start.  In 
New  York,  the  court,  in  Hooker  v,  CummmgSy  20  Johns.  90, 
held  that  the  original  grants  on  fresh-water  streams  conveyed 
to  private  owners  the  lands  between  the  margins,  with  the 
exclusive  right  of  fishing.    That  is  quoted  from  extensively 
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by  appellant,  as  supporting  the  private  character  of  the 
stream  in  question,  overlooking  the  fact  that  it  rests  wholly 
on  the  mistaken  theory  that  the  original  grants  to  private 
persons  conveyed  the  submerged  land,  which  was  overruled 
later,  and  which  is  not  true  as  to  such  lands  in  this  state,  as 
will  be  hereafter  seen.  In  People  ex  rel.  Loomis  v.  Canal 
Appraisers^  33  N.  Y.  461,  the  court  reviewed  all  the  cases  on 
the  subject  previously  decided  in  that  state,  and  reached  the 
conclusion  that  streams  navigable  in  fact  were  navigable  in 
law,  with  all  the  common-law  incidents  thereof,  and  that 
the  private  OAvnership  of  lands  on  such  streams  stopped  at 
ordinary  high-water  mark.  In  reference  to  Hooker  v,  Cxcm- 
mingsy  supra^  the  court  said,  in  substance,  that  the  court 
rendering  the  decision  held  that  he  who  owns  the  soil  of  a 
fresh-water  stream  has  prima  fax^  the  exclusive  right  of 
fishing,  entirely  ignoring  the  fact  of  navigability  or  non- 
navigability,  and  that,  with  great  respect  for  the  high  source 
from  which  that  decision  emanated,  it  was  not  sustained  by 
principle  or  authority.  The  court  said  further,  in  effect, 
that  the  title  to  the  beds  of  navigable  streams,  using  the 
term  "  navigable "  in  the  sense  of  navigable  in  fact,  was 
originally  vested  in  the  state,  and  that  the  state  had  never 
parted  with  such  ownership,  thus  harmonizing  the  title  with 
the  public  character  of  the  streams  as  at  common  law.  In 
Pennsylvania,  the  same  rule  prevails,  and  upon  the  same 
ground,  namely,  that  the  title  to  the  beds  of  all  the  prin- 
cipal rivers  is  vested  in  the  state  (Carson  v.  Blazer^  2  Bin. 
475;  Shrunk  v.  Schuylkill  Noa),  Co.  14  Serg.  &  R.  71);  and 
the  same  is  true  in  North  Carolina  {Slate  v,  Pooly  74  N.  C. 
402);  also  other  states  {Some  v.  Jiiehards,  4  Call,  441; 
Haight  v.  Keokuk^  4  Iowa,  199 ;  Wood  v.  Fowler ^  26  Kaji. 
682).  This  court  in  Ne-pee-namk  Club  v.  Wilson^  96  Wis. 
290,  very  recently  held  that  the  right  of  fishing  must  be  in 
harmony  with  the  ownership  of  the  land  under  the  water. 
Without  going  further  into  the  subject  just  discussed,  it 
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must  be  conceded  that  the  absolute  private  ownership  of  the 
bed  of  a  navigable  stream  is  inconsistent  with  its  being  pub- 
lic for  any  purpose;  that  if  such  be  the  nature  of  the  riparian 
proprietor's  title,  or  if  it  be  subject  only  to  the  easement  of 
navigation,  then  the  exclusive  right  of  fishing  goes  with  such 
ownership.  So,  if  the  situation  of  the  title  to  lands  adjacent 
to  navigable  streams  is  stated  with  strict  accuracy  in  Jqtus 
V,  Pettibone^  2  Wis.  308,  to  the  eflfect  that  it  extends  to  the 
thread  of  the  stream,  subject  to  the  right  of  navigation, 
which  statement  has  often  been  referred  to  and  may  be  said 
to  form  the  foundation  of  the  doctrine  that  the  state  has 
parted  with  the  title  it  formerly  possessed  to  the  beds  of  such 
streams,  then  they  are  private  for  the  purpose  of  fishing.  In 
my  judgment,  the  condition  of  the  title  was  not  there  stated 
with  strict  accuracy.  An  examination  of  the  opinion  shows 
that  the  title,  as  to  whether  absolute  or  qualified,  and  if 
qualified,  to  what  extent,  was  not  before  the  court,  and  the 
fact  herein  shown,  that  the  title  to  the  beds  of  navigable 
streams  in  all  the  Northwestern  Territory  was  reserved  for 
public  purposes,  and,  in  that  portion  within  the  boundaries 
of  this  state,  vested  in  it  at  its  organization  for  such  purposes, 
was  entirely  overlooked.  The  observation  was  made,  as  in 
the  decision  in  Hooker  v.  Cummingsy  20  Johns.  90,  by  apply- 
ing common-law  principles  as  if  the  title  to  the  beds  of 
navigable  streams  were  vested  in  the  private  owners  of  the 
banks  by  purchase  and  grant,  as  in  case  of  fresh-water  streams 
at  common  law. 

From  the  foregoing  it  follows  that  the  real  nature  of  the 
riparian  proprietor's  title  is  the  true  test  of  the  character  of 
a  navigable  stream  as  public  or  private.  If  private  owner- 
ship to  any  extent  exists,  it  did  not  proceed  from  the  United 
States  under  its  patents.  That  has  long  been  firmly  settled. 
In  Barney  v.  Keohuh^  94  U.  S.  324,  the  court  said  that  the 
beds  of  all  streams  navigable  in  fact  vested  in  the  new  states 
uix)n  their  organization,  and  that  if  they  chose  to  surrender 
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to  riparian  proprietors  rights  which  property  belonged  to 
them  in  their  sovereign  capacity,  it  is  not  f  6r  others  to  raise 
objections.  In  Railroad  Go.  v.  Schurmeir^  7  "Wall.  272,  it  is 
said,  in  effect,  that  the  right  of  the  public  in  all  rivers  navi- 
gable in  fact,  and  the  title  to  lands  under  them,  is  the  same 
as  in  respect  to  streams  navigable  by  the  common  law;  that 
the  title  to  lands  bordering  on  such  streams,  derived  from 
the  United  States  under  its  patents,  goes  only  to  the  margin, 
because  the  title  beyond  that  point  was  reserved  to  the  state 
and  vested  in  it  when  admitted  into  the  Union.  Again,  in 
Yates  V.  Milwaukee^  10  "Wall.  504,  the  court  said,  in  sub- 
stance, that  the  private  ownership  of  lands,  formerly  a  i)art 
of  the  public  domain,  on  navigable  streams,  stops  at  the 
margin  thereof.  Again,  in  Wright  v.  Day^  33  "Wis.  260,  this 
court,  citing  the  federal  case  of  Rail/road  Go.  v.  Schurmeir, 
siipra^  said  that  the  purchaser  from  the  United  States  takes 
title  from  it  to  the  margin  of  the  stream  or  water's  edge, 
and  the  unqualified  title  to  the  land  above  ordinary  high- 
water  mark.  In  Wis.  River  Imp.  Co.  v.  LyonSy  30  Wis.  61, 
referring  to  Jones  v.  Pettiboney  2  Wis.  308,  the  court  harmon- 
ized it  with  the  fact  that  the  government  patent  conveys 
only  to  the  margin,  by  saying  that  the  title  beyond  the  mar- 
gin, being  subject  to  the  public  easement  of  navigation,  the 
mere  location  of  it  was  of  very  little  importance,  the  idea 
being  that  the  state,  though  conceding  the  title  to  the  beds 
of  navigable  streams  to  the  riparian  proprietor,  concedes 
only  such  qualified  title  as  does  not  militate  against  the 
character  of  the  stream  as  public.  To  the  same  effect,  and 
more  distinctly,  is  Norcross  v.  Grijlthsy  65  Wis.  599,  where 
Mr.  Justice  Taylob,  speaking  for  the  court  as  to  the  extent 
of  the  original  grantee's  title  to  the  bed  of  a  navigable 
stream  by  reason  of  purchase  of  the  adjacent  lands  from 
the  government,  said  that  it  was  expressly  decided  in  Rail- 
road Go.  V.  Schurmeiry  7  Wall.  272,  that  the  bed  of  a  navi- 
gable stream  is  not  conveyed  by  a  patent  of  the  United  States 
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of  lands  adjoining  it.  Further,  it  is  said  in  the  opinion,  that 
by  force  of  state  policy  the  riparian  owner  is  conclusively 
presumed  to  own  to  the  thread  of  the  stream.  No  qualify- 
ing words  are  used;  nevertheless  the  court  evidently  did  not 
intend  to  say  that  the  title  of  the  riparian  proprietor,  by 
mere  implication  of  law,  is  an  absolute  title,  for  that  would 
be  inconsistent  with  the  right  of  navigation,  and  inconsistent 
with  what  was  said  in  Wis,  River  Imp.  Co.  v.  Lyona^  suj/ra, 
to  the  effect  that  the  title  of  the  riparian  proprietor  is  sub- 
ject to  the  public  right  of  navigation,  and  being  so  subject, 
it  is  really  immaterial  whether  the  title  is  in  the  state  or  in 
the  riparian  proprietor. 

So  we  are  safe  in  saying  that  the  title  to  the  beds  of  all 
navigable  streams  of  this  state  passed  to  the  state  from  the 
United  States  with  all  the  incidents  of  public  waters  at  com- 
mon law,  including  the  right  of  fishing  as  well  as  navigation. 
By  what  means  has  that  title  since  changed,  if  at  all,  so  far 
as  the  public  is  concerned  ?  It  will  not  be  claimed  tha{  the 
state  has  directly  parted,  or  attempted  to  part,  with  its  title, 
even  if  it  could  effectually  do  so.  By  what  right,  then,  does 
the  riparian  proprietor  claim  title  to  the  submerged  lands 
under  navigable  streams,  if  not  based  on  a  direct  grant  from 
the  general  government  or  the  state  ?  The  answer,  and  only 
answer,  is,  by  force  of  state  policy  so  long  declared  by  the 
court  and  submitted  to  as  to  become  a  rule  of  property  which 
has  worked  a  conveyance,  so  far  as  it  reaches,  as  effectually 
and  conclusively  as  if  the  title  rested  in  grant.  Such  title 
proceeded  from  the  state,  however,  by  force  of  its  policy,  as 
a  concession  to  the  holder  of  the  patent  title,  and  became 
appurtenant  thereto  upon  such  title  being  conveyed  by  the 
government, —  a  concession  not  resting  for  its  validity  on 
any  direct  act  of  the  state  through  its  legislative  body,  but  on 
mere  state  policy  as  declared  by  the  court  and  acquiescence 
therein  for  so  long  a  time  that  it  cannot  be  changed  without 
working  great  hardship.  Therefore,  it  is  said  that  the  conduct 
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of  the  state  has  created  a  rule  of  property  which  has  all  the 
effect  of  title  by  equitable  estoppel.  This  court,  in  Olson  v. 
Merrill^  42  Wis.  203,  referring  to  the  observation  of  the  court 
by  Mr.  Justice  Bradley  in  Barney  v,  Keokuk^  94  U.  S.  324, 
to  the  effect  that  the  rule  adopted  in  some  states,  of  conced- 
ing to  riparian  proprietors  of  navigable  streams  the  title  to 
the  beds  thereof,  is  at  variance  vrith  sound  principles  of  pub- 
lic policy,  and  expressing  a  doubt  whether,  as  a  rule  of  prop- 
erty, it  would  be  safe  to  change  the  doctrine  where  long 
established,  but  that  it  was  for  the  states  themselves  to  de- 
cide whether  they  would  surrender  property  rights  belong- 
ing to  them  in  their  sovereign  capacity,  said,  that  left  this 
state  free  to  adhere  to  a  policy  which  had  been  so  long  es- 
tablished that  it  would  be  mischievous  to  disturb  it. 

So  the  state  now  owns  the  beds  of  all  navigable  rivers  be- 
tween the  lines  of  ordinary  high- water  mark  on  either  shore, 
except  in  so  far  as  the  rule  of  property,  established  by  state 
policy,  has  taken  it  away.  If  not  taken  away  at  all,  no 
question  as  to  the  right  of  public  fishing  in  such  rivers  would 
be  raised,  we  may  safely  assume,  as  before  stated.  If  not 
taken  away,  except  subject  to  all  the  rights  in  common 
characteristic  of  public  waters,  then,  as  said  by  Dixon,  C.  J., 
in  Wis.  Rwer  Imjp,  Go,  v,  Lyons^  30  Wis.  61,  it  is  quite  im- 
material whether  the  riparian  owner's  title  be  considered  to 
extend  to  the  center  of  the  stream  or  stop  at  the  margin,  for 
his  situation,  and  that  of  the  public,  in  such  circumstances, 
would  be  the  same  as  in  case  of  the  private  ownership  of 
l&nds  in  a  public  highway.  While  it  is  said  that  the  title  to 
such  lands  extends  to  the  center  of  the  highway,  that  does 
not  in  any  way  interfere  with  the  public  use  of  the  way,  and 
so  long  as  such  public  use  is  not  interfered  with,  it  is  really 
immaterial  where  the  legal  title  rests.  It  being  understood 
all  the  time  that  the  legal  title  is  subject  to  the  public  use, 
its  location  with  the  adjacent  owner,  necessarily,  is  unim- 
portant.   So  it  may  be  said  that  the  title  of  a  riparian  pro- 
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prietop,  to  lands  bordering  on  a  navigable  stream,  extends 
to  the  thread  of  the  stream,  perfectly  consistent  with  the 
public  character  of  the  stream  for  navigation  and  fishing,  if 
the  title  to  the  bed  of  the  streapi  passed  to  such  proprietor 
subject  to  such  public  use. 

We  have  now  reached  in  this  discussion  the  point  where 
it  is  necessaiy  to  determine  the  extent  to  which  the  state 
has  surrendered  its  title  to  submerged  lands  originally  vested 
in  it,  and  at  the  threshold  of  that  we  should  inquire  as  to 
the  power  of  the  state  to  surrender  its  trust  Obviously,  the 
mere  declaration  of  a  fact  by  the  courts,  so  long  adhered  to 
without  challenge  as  to  give  it  effect  as  a  verity  and  a  rule 
of  property,  can  go  no  further  than  the  state  could  go  pur- 
suant to  legislative  authority.  That  much  would  seem  to 
be  self-evident,  and  taking  it  as  a  correct  statement  of  the 
law,  several  decisions  of  this  court  seem  to  have  decisively 
settled  the  question  to  the  effect  that  the  beds  of  navigable 
waters,  which  were  once  vested  in  the  state  as  a  trust  for 
public  purposes,  have  not  been,  and  could  not  be,  parted 
with ,  except  subject  to  that  trust.  In  McLenncm  v.  Prentice^ 
85  Wis.  427,  this  court  said,  on  that  subject,  that  the  right 
which  the  state  holds  in  these  lands  is  in  virtue  of  its  sov- 
ereignty, and  in  trust  for  the  public  purposes  of  navigation 
and  fishing,  and  it  cannot  abrogate  its  trust  in  relation  to 
them.  Again,  in  the  very  recent  case  of  Priewe  v.  Wis. 
State  L,  &  L  Co,  93  Wis.  534,  the  court  laid  down  the  same 
doctrine,  quoting  with  approval  from  MoLenncm  v.  Prentice^ 
»upra^  and  said  that  any  attempt  by  the  state  to  convey* 
absolutely  lands  submerged  by  navigable  waters,  so  as  to 
abrogate  its  trusteeship  in  respect  to  the  same,  would  be  void 
on  its  face,  or  subject  to  revocation ;  that  if  such  were  not  the 
case  the  state  might  relinquish  to  private  ownership  its  rights 
in  all  the  numerous  navigable  lakes  of  the  state.  True,  in 
both  cases  the  court  was  speaking  of  the  beds  of  lakes,  but  the 
title  of  the  state  to  submerged  lands  under  navigable  waters, 
Vol.  100—8 
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whether  of  lakes  or  rivers,  came  to  it  at  the  same  time,  sub- 
ject to  the  same  incidents,  and  for  the  same  purposes,  and 
must  necessarily  be  governed  by  the  same  rules.  It  included 
the  same  ownership  and  dominion  over  all  waters  navigable 
in  fact,  and  the  lands  under  the  same,  which  existed  in  sov- 
ereign power  at  common  law.  That  has  been  so  often  de- 
cided by  the  highest  courts  of  this  country  that  it  is  needless 
to  dp  more  than  to  refer  to  it.  If  authority  were  wanting, 
the  exhaustive  opinion  of  Mr.  Justice  Field,  in  III,  Cent  R. 
Co.  V.  lUmois,  146  U:  S.  387,  cited  by  this  court  in  both  of 
the  cases  above  referred  to,  and  by  the  chief  justice  here, 
leaves  nothing  further  that  need  be  said  on  the  subject.  It 
shows  clearly  that  all  lands  under  navigable  waters,  which 
were  formerly  within  the  public  domain,  vested  in  the  state 
for  public  purposes,  and  that  the  term  "  navigable  waters  " 
means  waters  navigable  in  fact;  that  to  them,  common-law 
principles  relating  to  tidal  waters,  and  the  title  to  lands 
under  the  same,  apply  to  the  fullest  extent.  Justice  Field 
did  not  announce  any  new  doctrine,  but  only  elaborated  and 
made  plain  a  very  old  one.  In  Barney  v.  Keokuk^  94  U.  S. 
324,  the  court  said,  in  effect,  referring  to  several  previous  de- 
cisions on  the  subject,  that  the  Great  Lakes,  and  other  navi- 
gable waters  of  the  country,  above  as  well  as  below  the  flow 
of  the  tide,  are  in  the  strictest  sense  entitled  to  be  denomi- 
nated "  navigable  waters,"  with  all  the  characteristics  of  tidal 
waters  at  common  law. 

"We  might  proceed  at  great  length,  citing  decisions  of 
other  courts  to  show  that  the  trust  capacity  of  the  state  in 
respect  to  the  beds  of  navigable  waters  cannot  be  surren- 
dered, either  directly  or  indirectly,  but  as  we  have  shown 
that  this  court  has  twice  spoken  decisively  on  the  subject, 
we  may  safely  rest  the  matter  there.  The  state  may  part 
with  its  title  so  far  as  the  public  interest  is  not  interfered 
with,  but  no  other  disposition  of  it  is  valid.  See,  further,  the 
following:  3  Kent,  ConmL  427;  Miller  v.  MendmhaJly  43 
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Minn.  95;  WUaon  v.  Wdchj  12  Oreg.  353;  PoUarcTs  Leasee  'o. 
Sagcm^  3  How.  212;  Den  v.  Jersey  Go.  15  How.  426;  Weber 
V.  Boa/rd  of  State  Ha/rhor  CorrmCTs^  18  "Wall.  57. 

Now  we  have  seen  that  "navigable  waters,"  as  the  term 
is  applied  here,  includes  all  waters  navigable  in  fact;  that 
the  title  to  all  lands  under  such  waters  was  vested  in  the 
state  at  the  time  of  its  organization,  in  trust  to  preserve  the 
public  character  of  such  waters,  and  that  such  character  is 
the  same  as  that  of  waters  navigable  at  common  law;  that 
whatever  of  such  title  the  state  has  parted  with  has  been 
surrendered,  not  by  grant,  but  by  mere  force  of  state  policy 
so  long  adhered  to  as  to  have  the  effect,  as  a  rule  of  prop- 
erty, of  vesting  title  in  the  riparian  proprietor  by  implica- 
tion of  law;  but  that  the  state  never  possessed  power  to 
emancipate  itself,  directly  or  indirectly,  from  its  trusteeship 
in  such  lands,  except  subject  to  the  public  purposes  for 
which  it  was  clothed  with  the  title  thereto.  So,  without 
questioning  the  doctrine  that  the  title  to  lands  adjacent  to 
navigable  streams  extends  to  the  thread  thereof,  obviously, 
it  is  a  qualified  title,  because  the  state  could  not  part  with 
any  other;  and  there  is  no  sound  reason  to  sustain  the  con- 
tention that  any  further  surrender  has  been  heretofore  de- 
clared or  attempted.  The  very  fact  that  the  judicial  history 
of  the  state  shows  that  the  doctrine  that  the  title  of  a  ripa- 
rian proprietor  on  a  navigable  stream  goes  to  the  center  of 
the  stream  has  been  no  more  rigidly  adhered  to  than  that 
such  title  is  subject  to  the  public  right  of  navigation,  and 
that  there  is  no  declaration  by  this  court,  that  can  be 
pointed  to,  showing  that  the  character  of  such  streams,  for 
any  of  the  purposes  incident  to  public  waters,  has  been' 
affected  by  any  abdication  by  the  state  of  its  trusteeship 
for  such  purposes;  and  the  further  fact  that  from  the  ear- 
liest history  of  the  state  down  to  the  present  time  the  pub- 
lic right  of  fishing  in  such  streams  has  been  a  subject  of 
regulation  by  legislative  enactment,  is  proof  conclusive, 
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that  for  all  the  purposes  of  the  trust  for  which  the  lands 
under  navigable  waters  were  vested  in  the  state,  the  title 
thereto  is  still  subject;  and  that  only  for  such  private  pur- 
poses as  do  not  interfere  with  such  public  purposes,  has 
the  title  been  surrendered  to  the  riparian  proprietors.  That 
gives  full  effect  to  the  rule  of  property  by  which  it  is  said 
the  riparian  proprietor  takes  to  the  thread  of  the  stream, 
within  the  legitimate  limits  of  such  rule.  All  the  supposed 
mischiefs  that  might  flow  from  a  change  in  the  rule  are 
thereby  avoided;  the  rule  is  given  the  full  effect  that  it  can 
legitimately  have,  to  the  full  extent  and  spirit  of  the  mean- 
ing of  the  decisions  of  this  court  upon  which  it  rests;  and 
all  public  rights  are  at  the  same  time  fully  preserved,  not- 
withstanding doubts  have  been  cast  upon  the  subject  from 
the  frequent  unqualified,  unguarded  statements  that  occur  in 
numerous  cases  in  respect  to  the  title  of  lands  adjacent  to 
navigable  waters  extending  to  the  thread  of  the  stream. 

The  foregoing  doctrine,  promulgated  as  the  doctrine  of 
this  court  and  firmly  adhered  to,  will,  without  injury  to  pri- 
vate rights  and  without  overruling  anything  previously  said 
by  the  court,  enunciate  clearly,  and  maintain  consistently, 
the  true  doctrine  that  the  waters  of  the  state  belong  to  the 
state,  not  for  one  public  purpose  only,  but  for  all  public  pur- 
poses originally  designed,  and  which  should  have  been,  and 
should  be,  most  carefully  guarded.  It  is  open  to  serious 
doubt  as  to  whether  the  surrender  to  private  ownership  of 
the  property  of  the  state  in  submerged  lands,  to  any  extent, 
was  not  a  mistake.  Certain  it  is  that  such  title,  in  all  terri- 
tory out  of  which  this  and  other  northwestern  states  were 
carved,  was  vested  in  them  in  trust  for  public  purposes  of  the 
highest  importance,  which  have  grown,  and  are  likely  to 
grow,  as  time  continues.  Probably,  if  such  importance  had 
been  fully  foreseen  at  the  start,  the  state's  interests  would 
have  been  more  rigidly  and  jealously  guarded,  and  private 
ownership  not  been  allowed  to  invade  at  all,  either  the  pub- 
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lie  title  or  the  public  use;  certainly  not,  without  considera- 
tion, by  mere  operation  of  state  policy  judicially  declared. 
In  Iowa,  Kansas,  California,  and  many  other  of  the  western 
states,  as  we  have  heretofore  seen,  the  public  title  of  the  state 
to  lands  under  navigable  waters  has  been  retained  as  it  came 
to  them,  in  trust,  at  the  time  of  their  organization.  Said 
Bbbweb,  J.,  in  Wood  v.  Fowler^  26  Kan.  682,  "  The  generally 
accepted  rule  in  this  country  is,  to  apply  the  term  *  navi- 
gable '  to  all  streams  in  fact  navigable,  and  in  such  case  to 
limit  the  title  of  the  riparian  owner  to  the  bank  of  the  stream, 
especially  in  the  states  where  the  lands  have  been  conveyed 
and  patented  under  the  federal  law."  That  is  upon  the 
ground  that  the  general  government  did  not  include  in  the 
public  surveys  the  beds  of  such  streams,  for  the  very  reason 
that  the  title  thereto  was  reserved  to  the  states  for  the  pub- 
lic purposes  of  navigation  and  fishing.  But,  as  said  before, 
so  long  as  the  public  character  of  the  water  of  such  streams 
is  preserved,  with  all  the  incidents  of  the  common  rights  of 
navigation  and  fishing,  it  is  not  very  material  as  to  where 
the  legal  title  to  the  beds  under  them  is  located,  any  more 
than  it  is  as  to  where  the  title  to  land  included  in  a  public 
highway  is  located,  so  long  as  the  public  use  is  not  thereby 
impaired. 

To  recapitulate  in  closing,  the  title  to  the  beds  of  all  navi- 
gable waters  in  this  state  was  in  the  state  originally  in  trust 
for  public  purposes,  the  same  as  the  beds  of  streams  navi- 
gable at  common  law ;  the  state  not  only  never  has,  but  never 
can,  legally  abdicate  that  trust,  or  surrender  such  title,  ex- 
cept subject  to  aU  the  public  uses  for  which  it  was  created; 
and  while  it  is  true  that  the  title  to  the  beds  of  such  streams 
is  in  the  adjoining  landowners  by  implication  of  law,  it  is 
just  as  true  that  such  title  is  subject  to  the  public  character 
of  the  waters,  the  same  as  if  no  surrender  of  title  had  ever 
taken  place.  The  public  right  of  navigation,  and  the  public 
right  of  fishing,  both  exist  in  such  streams,  each  independ- 
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ent  of  the  other,  with  the  right  to  ma3^e  the  nsual  use  of  the 
beds  of  snoh  streams  within  the  margins  thereof,  necessary 
to  the  full  enjoyment  of  such  public  rights. 

Babdeen,  J.    I  concur  in  the  foregoing  opinion  by  Mr. 
Justice  Mabshall. 


Fattbbsok  and  others,  Respondents,  vs.  Thb  Natural  Pbe- 
HiiTH  Mtttual  Lifb  Insubanob  Company  of  Madisok, 
WisooNBiK,  Appellant. 

May  S^  June  iS,  1893. 

Life  insurance:  Construction  of  policy:  Interest  of  beneficiary:  Suicide, 
wJien  a  defense:  "  Violation  of  law:  **  False  statements  as  to  health: 
Incontestable  clause, 

1.  In  case  of  doubt  or  ambiguity  the  language  of  an  insuranoe  policy 
should  be  construed  most  strongly  against  the  insurer. 

2l  One  to  whom,  as  beneficiary,  a  policy  of  life  insuranoe  is  payable  or 
has  been  assigned  has,  until  the  insured  makes  a  change  of  benefi- 
ciary, such  a  vested,  subsisting  interest  in  the  policy  as  would  pass 
to  his  personal  representatives  in  case  of  death. 

8.  Where  third  persons  are  beneficiaries,  intentional  suicide  of  the  in- 
sured while  sane  does  not  avoid  a  policy  of  life  insurance^  in  the 
absence  of  any  provision  in  the  policy  to  that  effect  [What  would 
be  the  rule  in  an  action  by  personal  representatives  of  the  insured 
for  the  benefit  of  his  estate,  not  determined.] 

4  Although  suidde  is  technically  a  crime,  it  is  not  within  the  meaning 
of  a  clause  in  an  insurance  policy  providing  that  death  in  conse- 
quence of^  or  in,  violation  of  law  is  not  covered  by  the  policy,  where 
the  usual  suicide  clause  is  omitted  and  the  policy  provides  that  it 
shall  be  absolutely  incontestable  exoept  for  nonpayment  of  pre- 
miums or  misstatement  of  ag& 

6.  False  statements  or  concealment  of  the  insured  in  respect  to  his 
health  are  covered  by  an  incontestable  clause  in  the  policy. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  Q.  Sibbeoker,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  upon  an  insurance  policy  issued 
by  the  appellant  July  20, 1895,  upon  the  life  of  Alexander 
W.  Patterson,  and  originally  payable  to  the  administrators, 
executors,  or  assigns  of  the  insured.  On  the  4th  of  October, 
1895,  the  policy  was  assigned,  with  the  consent  of  the  com- 
pcmy,  to  the  plaintiffs,  who  are  the  children  of  the  insured. 

Alexander  W.  Patterson  was  forty-nine  years  of  age  at 
the  time  of  the  issuance  of  the  policy,  and  was  then  married 
to  his  second  wife,  by  whom  he  had  no  children;  the  plaint- 
iffs being  his  children  by  a  previous  marriage.  The  first 
year's  premium  upon  the  policy  was  paid,  and  the  insured 
died  by  his  own  hand  February  25, 1896.  Proofs  of  the 
death  were  duly  made. 

There  was  a  written  application,  on  which  the  policy  was 
issued,  which  contained  the  following  warranty:  "I  hereby 
certify  that  I  have  read  all  the  statements  and  answers  in 
this  application,  and  warrant  and  agree  that  no  circumstance 
or  information  has  been  withheld  or  omitted  touching  my 
past  and  present  state  of  health  and  habits  of  life,  and  that 
said  statements  and  answers,  together  with  this  declaration, 
as  well  as  those  made  or  to  be  made  to  the  company's  medi- 
cal examiner,  are  true,  and  shall  be  the  basis  of  the  contract 
applied  for."  The  policy  itself  contained  the  following  pro- 
visions, among  others:  "This  policy  is  absolutely  incontest- 
able from  the  date  of  its  delivery  and  acceptance,  except  for 
nonpayment  of  premiums  or  misstatement  of  age;  and  the 
latter  may  be  corrected  or  adjusted  if  the  age  of  entry  was 
within  the  limit  of  ages  insured  by  this  company.  .  .  . 
Engaging  in  military  or  naval  service  in  time  of  war  or  in- 
surrection, without  the  written  permission  of  the  company, 
or  death  in  consequence  of,  or  in,  violation  of  law  by  said 
insured,  are  risks  not  assumed  by  this  company."  There 
was  no  special  provision  as  to  death  by  suicide. 
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The  defense  was  that  Patterson  intentionally  suppressed 
facts,  and  made  deliberate  false  statements  of  other  facts,  as  to 
his  health,  in  the  written  application,  and  also  that  he  fraud- 
ulently procured  the  issuance  of  the  policy,  with  intent  to 
commit  suicide,  as  a  part  of  a  scheme  to  defraud  the  defend- 
ant out  of  the  sum  of  $3,000  for  the  benefit  of  his  children, 
and  that  in  furtherance  of  said  scheme  he  deliberately  shot 
and  killed  his  wife,  and  then  immediately  afterwards  shot  and 
MUed  himself,  and  that  his  death  was  in  consequence  of,  or 
in,  violation  of  law. 

The  evidence  showed  that  the  deceased,  in  his  application, 
represented  his  health  as  fair,  but  that  he  had  some  palpita- 
tion of  the  heart,  dyspepsia,  and  malaria,  and  that  he  had 
applied  for  a  pension  on  the  ground  of  indigestion  caused  by 
exposure  in  the  army.  Upon  this  application  the  medical 
examiner  of  the  company  reported  the  health  of  the  insured 
as  fairly  good,  but  that  he  had  dyspepsia  and  was  a  second- 
class  risk.  It  appeared  further  that  in  1890  the  insured  had 
made  application  for  a  pension  on  account  of  disability  re- 
sulting from  rheumatism,  severe  stomach  and  heart  trouble, 
and  throat  trouble,  with  general  debility  and  prostration. 
There  was  also  some  testimony  tending  to  show  that  the  de- 
ceased was  in  better  physical  condition  at  the  time  of  the 
issuance  of  the  policy  than  he  was  when  he  made  application 
for  the  pension.  The  policy  was  actually  written  July  20, 
1895;  but  the  premium  was  not  paid,  nor  the  policy  taken 
from  the  oflBice  by  the  insured,  until  October  1, 1895.  On 
the  4th  of  October,  1895,  he  assigned  the  policy  to  his  chil- 
dren, at  the  company's  office,  and  then  inquired  as  to  his 
wife's  legal  rights  in  his  property  in  case  she  survived  him. 
The  insured  had  no  active  employment,  and  was  in  financial 
difficulties,  and  shortly  prior  to  his  suicide  talked  with  his 
children  considerably  about  his  business  affairs,  but  showed 
no  evidence  of  insanity.  On  the  night  of  February  25, 1896^ 
he  deliberately  shot  and  killed  his  wife  at  his  home,  and 
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then  called  his  daughter  to  the  room,  to  see  that  she  was  in. 
fact  dead,  after  which  he  shot  and  killed  himself.  The  ex- 
pert evidence  given  on  the  trial  tended  strongly  to  show 
that  the  insured  was  sane  when  he  killed  himself. 

A  verdict  for  the  plaintiffs  was  directed  for  the  face  of 
the  policy,  and  from  judgment  thereon  the  defendant  ap- 


For  the  appellant  there  were  briefs  by  A,  H.  Buahnell  and 
B.  M.  La  FoUette^  and  oral  argument  by  Mr.  Bushnell, 

For  the  respondents  there  was  a  brief  by  Jones  c&  Stevens, 
and  oral  argument  by  Bttrr  W.  Jones  and  E.  B.  Stevens. 

WiNSLow,  J.  There  was  evidence  tending  to  show  that 
the  deceased  was  sane  when  he  shot  himself;  hence,  the  ver- 
dict having  been  directed,  it  must  be  assumed  upon  this  ap- 
peal that  such  was  the  fact.  Starting  from  this  basis,  the 
argument  of  the  defendant  is,  in  substance:  (1)  That  inten- 
tional self-destruction  while  sane  is  not  a  risk  covered  by  a 
policy  of  life  insurance,  even  when  there  is  no  clause  in  the 
policy  specifically  exempting  the  company  from  liability  for 
such  death;  (2)  the  incontestable  clause  does  not  cover  such 
a  death,  and,  even  if  it  be  held  to  do  so  by  its  terms,  such  a 
stipulation  wotild  be  void,  as  against  public  policy;  (3)  in^ 
tentional  self-destruction  while  sane  is  a  crime,  and  hence 
the  stipulation  providing  that  death  in  violation  of  law  is 
not  a  risk  assumed  by  the  company  defeats  a  recovery. 

Upon  the  first  proposition,  reliance  is  placed  upon  the  re- 
cent decision  of  the  supreme  court  of  the  United  States  in 
the  case  of  Bitter  v.  Mut.  L.  Ins.  Co.  169  U.  S.  139.  In  this 
case  it  was  distinctly  held  that  intentional  self-destruction  by 
the  assured  while  sane  is  not  a  risk  covered  by  a  life  insur- 
ance policy,  even  when  the  policy  contains  no  exception  as 
to  such  a  death;  and  it  was  further  said  that  such  a  risk 
could  not  be  legally  covered  by  a  policy,  because  it  would 
be  against  public  policy  to  make  such  a  contract.    This  was 


Digitized  by  VjOOQIC 


122  SUPREME  COURT  OF  WISCONSIN.         [100 

Patterson  and  others  vs.  The  Natural  Premium  Mutual  Life  In&  Ca 

an  action  by  the  executors  of  the  estate  of  the  assured  upon 
a  policy  payable  directly  to  his  executors,  administrators,  and 
assigns;  and  there  was  much  evidence  tending  to  show  that 
the  assured  deliberately  effected  this,  and  a  large  amount  of 
other  life  insurance,  with  the  intention  of  committing  suicide, 
and  thus  enriching  his  estate  and  paying  his  debts.  Another 
and  perhaps  the  only  other  direct  adjudication  to  the  same 
eflfect  is  the  decision  in  the  case  of  Supreme  Commcmdery  K. 
Q,  B,  V.  Awsworth,  Yl  Ala.  436.  The  principle  upon  which 
these  decisions  rest  is  thus  well  stated  in  the  last-named  case: 
^'  Death,  the  risk  of  life  insurance,  the  event  upon  which  the 
insurance  money  is  payable,  is  certain  of  occurrence.  The 
uncertainty  of  the  time  of  its  occurrence  is  the  material 
element  and  consideration  of  the  contract.  It  cannot  be  in 
the  contemplation  of  the  parties  that  the  assured  by  his  own 
criminal  act  shall  deprive  the  contract  of  its  material  ele- 
ment,—  shall  vary  and  enlarge  the  risk  and  hasten  the  day 
of  payment." 

The  authorities  upon  which  these  decisions  are  principally 
based  consist  of  certain  expressions  of  opinion  contained  in 
Ha/rtmcm  v.  Keystone  Ins,  Co,  21  Pa.  St.  466 ;  Moore  v.  Wool- 
sey^  4  El.  &  Bl.  243;  and  Amioahle  Soo.  v.  Bollamd,  4  Bligh 
{N.  S.),  194,  in  none  of  which  cases,  however,  was  the  ques- 
tion directly  in  issue.  Support  for  the  proposition  is  also 
drawn  from  the  well-established  principle  of  the  law  of  fire 
insurance,  that,  if  the  insured  intentionally  set  fire  to  the 
property  insured  and  destroy  it,  he  cannot  recover  for  the 
loss.  It  is  certainly  not  to  be  denied  that  the  reasoning  in 
favor  of  the  proposition  is  cogent,  and,  were  the  question  a 
new  one  in  the  law,  the  argument  would  be  well  nigh  irre- 
sistible, especially  where,  as  in  the  Bitter  Gase^  the  policy 
runs  in  favor  of  the  estate  of  the  insured,  and  the  proceecb 
will  go  to  the  enrichment  of  such  estate,  instead  of  to  other 
beneficiaries.  But  it  is  by  no  means  a  new  question,  and 
there  are  numerous  authorities  which  directly  hold  that, 
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where  life  insurance  is  effected  for  the  benefit  of  wife  or 
children,  suicide  while  sane  is  not  a  defense,  in  the  absence 
of  a  condition  or  exception  to  that  effect  in  the  policy.  Fitch 
V,  Am.  P.  L.  Im.  Co.  59  N.  Y.  557;  Darrow  v.  Family  F. 
Soc.  116  N.  Y.  53T;  Patrick  v.  Moeddar  L.  Ins.  Co.  67  Barb. 
S02;  Mills  v.  Rebstock,  29  Minn.  380;  Kerr  v.  Minn.  M.  B. 
Asso.  39  Minn.  174;  iT.  W.  B.  (b  M.  A.  Asso.  v.  Wamier,  24 
111.  App.  357.  This  principle  was  stated  as  the  law  in  McCoy 
V.  N.  W.  Mut.  R.  Asso.  92  Wis.  577,  although  it  probably 
was  not  directly  involved  in  that  case.  The  American  text- 
books which  treat  of  the  subject  very  generally  state  this  to 
be  the  law.  1  May,  Ins.  §  324;  Niblaok,  Ben.  Soc.  &  Ace. 
Ins.  §  156;  3  Joyce,  Ins.  §  2653;  3  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.),  1016.  While  these  text-book  citations  may 
not  be  considered  as  very  convincing,  they  certainly  tend  to 
show  the  general  impression  prevailing  among  the  legal  pro- 
fession upon  the  subject,  and  that  impression  certainly  pre- 
vailed in  the  supreme  court  of  the  United  States  when  the 
case  of  Life  Ins.  Co.  v.  Terry,  15  Wall.  580,  was  decided;  for 
in  that  case  Mr.  Justice  Hunt  refers  to  the  contrary  dictum 
in  Hartmam,  v.  Keystone  Ins.  Co.  21  Pa.  St.  466,  as  confessedly 
unsotmd.  The  fact  that  insurance  companies  have  almost 
universally  deemed  it  necessary  to  insert  in  their  policies 
provisions  exempting  them  from  liability  in  case  of  suicide, 
"  sane  or  insane,"  may  perhaps  also  be  considered  as  show- 
ing the  general  trend  of  opinion  upon  the  subject  in  insur- 
ance circles;  but^  whether  this  deduction  is  to  be  properly 
drawn  or  not,  we  think  it  certain  that  the  fact  that  life  in- 
surance policies  universally  contain  this  provision  is  of  weight 
in  determining  the  construction  now  to  be  placed  upon  a 
policy  which  omits  all  specific  reference  to  suicide,  and  also 
ostentatiously  contains  a  clause  providing  that  it  shall  be 
absolutely  incontestable  for  any  cause  save  for  nonpayment 
of  premiums  or  misstatement  of  age.  What  would  an  appli- 
cant for  insurance  be  entitled  to  think  was  the  meaning  of 
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such  a  policy,  when  presented  to  him,  garnished  with  the 
usual  and  customary  commendations  of  the  average  solicitor 
of  insurance  ?  Certainly  he  would  not  think  that  its  legal 
effect  was  the  same  as  that  of  a  policy  containing  the  usual 
provisions  against  suicide,  sane  or  insane. 

The  policy  before  us  was  originally  payable  to  the  admin- 
istrators, executors,  or  assigns  of  Patterson;  but  within  a 
few  days  it  was  assigned,  with  the  consent  of  the  company, 
to  the  plaintiffs,  his  children,  and  so  remained.  After  this 
assignment  it  was  no  longer  a  policy  in  favor  of  Patterson's 
estate,  but  in  favor  of  his  children,  as  beneficiaries,  as  much 
as  though  originally  made  payable  to  them.  Under  the  de- 
cision of  this  court  in  Foster  v.  GUe,  50  Wis.  603,  such  a 
beneficiary  has  an  actual,  subsisting  interest  in  the  policy, 
subject  to  the  right  of  the  insured,  who  has  paid  the  pre- 
miums, to  vest  it  elsewhere;  but,  until  such  action  by  the 
assured,  the  interest  of  the  beneficiary  is  such  a  vested,  sub- 
sisting interest  as  would  pass  to  the  administrator  of  the 
beneficiary  in  case  of  his  death.  Such  being  the  case,  it 
falls  directly  within  the  principle  of  the  New  York  and 
Minnesota  cases  before  referred  to,  which  hold  that,  as 
against  such  a  beneficiary,  suicide  of  the  insured  while  sane 
is  not  a  defense,  in  the  absence  of  a  provision  in  the  policy. 
Nor  would  the  application  of  that  principle  to  this  case  nec- 
essarily conflict  with  the  Hitter  Case^  where  the  policy  was 
in  favor  of  the  estate  of  the  insured.  It  may  well  be  in  such 
a  case  that  the  intentional  suicide  of  the  insured  while  sane 
would  prevent  a  recovery  by  his  personal  representatives,  and 
yet  not  prevent  a  recovery  in  case  of  a  policy  in  favor  of 
beneficiaries  who  had  a  subsisting,  vested  interest  in  the 
policy  at  the  time  of  the  suicide,  and  who  could  not,  if  they 
would,  prevent  the  act  of  the  insured. 

In  determining  what  rule  should  be  adopted  by  this  court 
in  the  present  case,  there  are  nimierous  considerations  which 
deserve  attention.    It  must  be  borne  in  mind  that  the  sui- 
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cide  clause  has  become  so  universal  in  policies  that  its  ab- 
sence at  once  attracts  attention.  It  can  hardly  be  otherwise 
than  that  the  agent  soliciting  insurance  under  such  a  policy 
as  this  would  at  once  call  attention  to  its  apparent  liberality, 
in  that  there  was  no  suicide  clause,  and,  further,  that  there 
was  in  addition  an  ** absolutely  incontestable"  clause;  and 
the  average  layman  (not  to  say  lawyer),  in  looking  it  over, 
would  conclude  that  it  was  in  fact  a  very  favorable  policy 
to  the  insured.  These  provisions  are  all  carefully  framed 
by  the  insurance  company,  and  expressly  framed  to  induce 
people  to  insure;  and  the  principle  is  familiar  and  just  that, 
when  the  policy  is  capable  of  two  meanings,  that  which  is 
most  favorable  to  the  insured  is  always  to  be  adopted.  TJUer 
V.  Tra^ders^  Ins.  Co.  65  Mich.  545.  In  at  least  one  state 
(Missouri)  there  exists  a  statute  which  prohibits  the  defense 
of  suicide,  except  when  it  was  contemplated  at  the  time  of 
effecting  the  insurance,  and  makes  void  any  contrary  stipu- 
lation in  the  policy.  R.  S.  of  Mo.  1889,  §  5855.  This  stat- 
ute has  been  enforced  by  the  courts  of  Missouri,  and  by  the 
circuit  court  of  appeals  of  the  United  States,  without  ap- 
parent question  as  to  its  validity  on  the  ground  of  public 
policy.  Keller  v.  Travelers^  Ins.  Co.  58  Mo.  App.  557; 
Knights'  Templa/r  c&  M.  L.  I  Co.  v.  Berry,  4  TJ.  S.  App.  353, 
50  Fed.  Rep.  511.  Bearing  these  things  in  mind,  and  while 
conceding  the  strength  of  the  arguments  upon  public  policy 
on  which  the  Bitter  Case  is  based,  we  still  think,  in  view  of  the 
prior  decisions  above  cited  to  the  contrary  of  the  rule  there 
laid  down,  and  the  general  apparent  acquiescence  in  those 
decisions  by  the  courts  and  by  the  people,  that  we  ought  to 
hold,  in  accordance  with  those  decisions,  that,  in  a  case 
where  third  persons  are  beneficiaries,  intentional  suicide  of 
the  insured  while  sane  does  not  avoid  the  policy,  in  the  ab- 
sence of  any  provision  in  the  policy  to  that  effect.  Whether 
the  rule  would  apply  to  a  case  where  the  personal  repre- 


Digitized  by  VjOOQIC 


126  SUPEEME  COURT  OF  WISCONSIN.         [ICO 

Ffttterson  and  others  ts.  The  Natural  Premium  Mutual  life  In&  Ca 

sentatives  of  the  insured  were  bringing  the  action  for  the 
benefit  of  the  estate  of  the  insured  is  not  decided,  because 
that  case  is  not  before  us.  In  so  holding,  it  becomes  unnec- 
essary to  consider  the  effect  of  the  incontestable  clause  upon 
this  branch  of  the  case. 

We  now  come  to  consider  the  eflfect  of  the  clause  provid- 
ing that  death  "in  consequence  of,  or  in,  violation  of  law" 
is  not  a  risk  covered  by  the  policy.  It  is  truly  said  that  in- 
tentional suicide  while  sane  was  a  felony  at  common  law. 
It  was  punished  by  forfeiture  of  goods,  but,  as  we  do  not 
inflict  such  punishments,  it  is  now  little  more  than  the 
shadow  of  a  crime.  Technically,  it  is  still  a  crime  in  this 
state,  because  we  have  retained  the  common  law  so  far  as  it 
is  not  inconsistent  with  our  laws  and  general  situation,  but 
it  is  not  a  crime  within  the  ordinary  meaning  of  the  term, 
or  any  usual  definition,  because  we  have  no  statute  punisli- 
ing  either  suicide  or  attempted  suicide.  Mr.  Bishop's  defi- 
nition of  a  crime  (1  Bish.  New  Cr.  Law,  §  32)  is  "  any  wrong 
which  the  government  deems  injurious  to  the  public  at  large, 
and pimialiea  through  a  judicial  proceeding  in  its  own  name." 
This  was  approved  by  this  court  in  Petition  of  Bergin^  31 
Wis.  383.  Such  is  undoubtedly  the  genpral  conception  of  a 
criminal  offense,  namely,  a  violation  of  law  for  which  there 
is  a  punishment.  Words  are  to  be  understood  in  their  gen- 
erally understood  and  accepted  meaning.  Now,  as  before 
said,  the  insurance  company  have  deliberately  struck  out 
the  usual  suicide  clause  from  their  policy,  and  put  in  an  "  ab- 
solutely incontestable  "  clause.  Is  it  reasonable  to  say  that 
they  have  in  fact  retained  the  suicide  provision,  artfully 
concealed  under  a  form  of  words  which  not  one  person  in  a 
hundred  would  suspect  meant  to  include  it?  We  think  not. 
The  rule  that  in  case  of  doubt  or  ambiguity  the  language 
used  (being  the  company's  own  language)  must  be  construed 
most  strongly  against  it  again  applies.    Certainly,  if  thia 
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clause  were  held  to  include  suicide,  the  language  of  the  pol- 
icy would  be  grossly  misleading.  Kerr  v.  Mmn.  M,  B.  Aaao. 
39  Minn.  174.  The  New  York  courts  have  held  suicide  not 
a  crime,  because  common-law  crimes  have  been  abolished  in 
that  state.    Da/rrow  v.  Family  F,  Soc.  116  K  Y.  537. 

But  it  is  further  claimed  by  the  defendant  that  the  evi- 
dence tended  to  show  a  fraudulent  scheme  on  the  part  of 
Patterson,  when  he  took  out  his  policy,  to  obtain  insurance 
on  his  life  for  the  purpose  of  thereafter  committing  suicide^ 
and  defrauding  the  company  for  the  benefit  of  his  children. 
Doubtless,  this  would  be  a  good  defense,  if  shown,  unless  it 
be  cut  off  by  the  "  incontestable  clause."  It  would  be  a  de- 
fense not  based  on  the  suicide  alone,  but  on  the  whole  fraud,^ 
of  which  the  act  of  suicide  was  only  the  ultimate  step.  But 
the  difficulty  is  that  we  have  been  unable  to  find  any  evi- 
dence which  would  justify  the  submission  of  that  question 
to  the  jury.  It  is  said  that  he  falsely  represented  his  state 
of  health  in  his  application,  and  concealed  some  of  the 
grounds  upon  which  he  had  previously  made  application  for 
a  pension.  There  does  not  seem  to  be  much  merit  in  the 
claim.  He  submitted  himself  for  examination  to  the  com- 
pany's medical  examiner,  who  reported  that  he  had  dyspep- 
sia, and  that  he  was  only  a  second-class  risk.  The  company 
had  full  notice  that  he  was  not  in  first-class  health,  because 
the  insured  himself  stated  in  his  application  that  he  had 
dyspepsia,  and  had  had  malaria,  and  had  applied  for  a  pen- 
sion on  the  ground  of  indigestion  brought  on  by  exposure 
in  the  army.  Besides,  the  incontestable  clause  would  seem 
to  effectually  bar  this  defense.  If  this  clause  be  not  alto- 
gether a  glittering  generality,  put  in  for  no  purpose  except 
to  induce  men  to  insure,  it  would  seem  that  it  must  cover 
such  misstatements  or  omissions  as  are  here  alleged.  Such 
clauses  have  been  upheld  by  various  courts.  Wright  v.  Mut 
B.  L.  As80. 118  N.  Y.  237;  Simpson  v.  Life  Ins,  Co,  115 
1&.  C.  393;  Ooochjom  v.  Provident  S,  L.  Ass,  Asso.  97  Iowa, 
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226;  jKline  v,  Na;t.  B.  Aaso.  Ill  Ind.  462.    We  see  no  rea- 
son why  an  insurance  company  may  not  take  the  risk  of 
ascertaining  for  itself  the  condition  of  health  of  the  insured. 
By  ihe  Cov/rt — Judgment  affirmed. 


Wklty,  Eespondent,  vs.  The  Lake  Supebiob  Terminal  & 
Transfer  Eailway  Company,  Appellant 

May  6— June  tS,  1898. 

(1-8)  Master  and  servant:  Personal  injuries:  Defective  appliances;  Cred- 
ibility of  witnesses:  Court  and  jury:  Suppression  of  evidence:  Pre- 
sumption of  negligence:  Instructions  to  jury:  FeUow-servants, 
(9)  Jurors:  Amendment  of  statutes. 

1.  The  credibility  of  the  plaintiff  as  a  witness  in  his  own  behalf  in  an 
action  for  personal  injuries  is  peculiarly  a  question  for  the  jury. 

^  In  an  action  for  injuries  to  an  employee  operating  a  semaphore,  al- 
leged to  have  been  caused  by  a  rung  coming  out  of  the  pole,  which 
he  had  climbed  to  relight  a  lantern,  he  testified,  among  other  things, 
that  he  was  standing  on  one  of  the  rungs  with  his  right  foot,  with 
his  left  leg  and  left  arm  around  the  pole  and  the  lantern  in  his  lefi^ 
hand,  and  was  scratching  a  match  with  his  right  hand,  two  fingers 
of  which  were  grasping  the  rung  in  question,  when  the  rung  came 
out  and  he  was  precipitated  backward;  that  his  overcoat  was 
caught  by  one  of  the  rungs  and  he  was  turned  over,  but  caught  a 
lower  rung  and  regained  a  footing  on  the  pole  before  reaching  the 
ground;  that  this  occurred  about  11 :30  P.  M.  on  a  dark  night;  that, 
though  hurt,  he  went  to  the  depot  eighty  rods  distant  and  took 
care  of  two  passenger  trains,  and  then  returned  and  drove  the  rung 
into  the  i)ole.  The  testimony  was  conflicting  as  to  whether  the 
rungs  had  originally  been  driven  into  the  pole  in  defendant's  shop 
or  after  the  i)ole  was  raised.  Plaintiff  claimed  that  his  faU  had 
caused  a  rupture.  Held,  on  the  evidence,  that  the  questions  of 
fact  as  to  the  receipt  of  the  injury,  its  proximate  cause,  and  the 
negligence  of  the  parties  were  properly  left  to  the  jury.  Bardeen 
and  Mabshat.l^  JJ.,  dissent^  on  the  ground  that  plaintiff's  own  tes- 
timony demonstrated  the  impossibility  of  his  being  injured  in  the 
manner  claimed. 
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&  The  fact,  testified  to  by  plaintiff  that  about  three  quarters  of  an 
hour  after  the  injury  he  drove  the  rung  securely  into  the  post 
again  does  not  of  itself  warrant  the  conclusion  that  he  purposely 
attempted  to  suppress  or  destroy  the  evidence  to  show  how  his  in- 
jury occurred. 

4  It  was  not  an  error  prejudicial  to  defendant  to  instruct  the  jury,  in 
effect,  that  the  fact,  if  it  was  a  fact,  that  the  rung  came  out  in  the 
manner  testified  to  was  presumptive  of  the  want  of  ordinary  care 
on  the  part  of  defendant,  that  is  to  say,  if  there  were  no  other 
evidence  as  to  how  the  semaphore  was  constructed  and  the  degree 
of  care  exercised  in  putting  in  the  rung,  the  conclusion  that  it  was 
imperfectly  constructed  would  follow  from  the  fact  of  the  rung 
being  loose  when  plaintiff  took  hold  of  it,  if  in  fact  it  was  loose,  as 
he  testifies. 

8.  Nor  was  it  error  prejudicial  to  defendant  to  charge,  in  effect,  that» 
though  the  testimony  of  a  witness  was  uncontradicted,  if  the 
things  testified  to  were  so  unnatural  or  imreasonable  that  the  good 
sense  of  the  jury  revolted  against  them  they  might  reject  such 
testimony  as  untrue,  where  the  court  afterwards  instructed  the  jury, 
at  defendant's  request,  that  if  they  found  from  the  evidence  that 
plaintiff's  testimony  as  to  the  manner  of  his  falling  was  against 
all  reasonable  probabilities  they  would  not  be  warranted  in  finding 
that  he  fell  from  the  pole  and  received  the  injuries  complained  of. 

6w  It  was  not  error  to  refuse  to  instruct  the  jury,  at  defendant's  re- 
quest, that  if  the  plaintiff  had  equal  means  and  opportunity  with 
the  defendant  for  ascertaining  the  defect  in  the  semaphore  then 
he  could  not  recover. 

7.  It  was  the  duty  of  the  defendant  to  construct  the  semaphores  so 
that  they  would  be  reasonably  safe  for  the  plaintiff's  use. 

8L  A  foreman  and  his  assistants  imder  and  by  whom  the  semaphores 
were  constructed  and  erected  were  not  feUownservants  of  one  en- 
gaged in  operating  the  semaphores. 

ft.  Jurors  drawn  and  designated  according  to  law  to  serve  at  a  term  of 
court  will  continue  legal  jurors  for  the  term  unless  excused  or  dis- 
charged by  the  court,  notwithstanding  a  change  in  the  method  of 
drawing  jurors  by  a  statute  taking  effect  after  said  jurors  were 
drawn  and  before  the  commencement  of  the  term. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Ohables  Smith,  Judge.    Affirmed. 

Action  to  recover  damages  sustained  by  the  plaintiff  in 
consequence  of  personal  injuries  received  by  him  while  en- 
voi. 100—9 
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gaged  in  the  employ  of  the  defendant  as  a  semaphorist  on 
its  line  of  road  at  Superior,  Wisconsin,  and  caused,  as  it  is 
alleged,  by  the  negligence  of  defendant. 

The  complaint  alleges  that,  for  the  purpose  of  giving  nec- 
essary signals  by  day  and  by  night  to  govern  and  regulate 
the  movement  and  direction  of  certain  trains  running  in  said 
city,  the  defendant  had,  at  the  time  of  the  plaintiff's  injury^ 
and  for  a  long  time  prior  thereto  had  had,  in  use,  and  main- 
tained, signal  appliances  called  "  semaphores,"  in  said  city, 
one  of  which  was  at  the  crossing  of  its  railroad  and  the  rail- 
way of  the  Eastern  Kailway  Company  of  Minnesota,  at  the 
north  side  of  its  yard ;  that  said  semaphores  consisted  of  tele- 
graph poles  about  thirty  feet  long,  set  in  the  ground  and 
standing  upright,  with  a  cross-arm  or  blade  at  or  near  the  top 
of  said  pole,  fastened  near  or  at  the  center  of  said  blade  or  cross- 
arm  to  said  pole,  so  that  said  cross-arm  would  swing  in  cer- 
tain positions;  that  from  each  end  of  said  cross-arm  or  blade 
was  suspended  a  red  light,  and  these  appliances  or  sema- 
phores, by  the  different  position  of  the  cross-arms  or  blades, 
signal  to  and  govern  the  movement  of  trains  by  the  position 
of  the  blades  by  day  and  of  the  lights  by  night;  that  at  the 
crossing  of  the  Lake  Superior  Terminal  (b  Tromsfer  Railway 
Company  and  the  Eastern  Kailway  of  Minnesota,  at  the  north 
side  of  defendant's  yards,  one  of  said  semaphores  had  been 
erected,  and  was  in  use  by  the  defendant,  and  up  the  sides 
of  said  pole,  for  the  use  of  the  person  lighting  said  semaphore 
lights  at  night,  a  distance  apart  of  about  four  feet  on  each 
side,  there  were  iron  rungs  about  a  foot  in  length,  with  the 
ends  of  said  rungs  turned  up  about  an  inch,  which  were 
driven  into  the  poles;  that  on  or  about  the  16th  of  June, 
1894,  the  plaintiff  was  employed  by  the  defendant  to  work 
for  it  as  a  switch  tender,  and  he  continued  in  such  employ- 
ment until  November  27, 1895,  when  he  was  set  by  the  de- 
fendant at  additional  work  at  the  said  semaphores,  without 
any  previous  knowledge  or  experience  therein,  as  the  defend- 
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ant  well  knew,  and  was  ordered  to  perform  the  additional 
duties  of  a  semaphorist  without  any  instructions  as  to  the 
mode  of  performing  such  duties,  and  without  any  warning 
as  to  the  dangers  incident  thereto;  that  in  said  employment 
it  was  and  became  the  duty  of  the  plaintiflE  to  clean  the  lan- 
terns or  lights,  and  keep  the  same  filled  with  oil,  and  to 
place  them  in  position  at  the  end  of  the  blades  at  the  top  of 
said  poles,  and  to  see  that  they  were  kept  burning,  and  that 
proper  signals  were  given  by  them  to  incoming  and  outgoing 
trains;  that  it  frequently  occurred,  when  the  night  switch- 
men of  the  different  roads  used  the  lever  to  place  the  sema- 
phore in  position,  that  they  handled  them  so  roughly  that 
the  lights  were  extinguished,  and  that  it  was  then  the  duty 
of  the  plaintiflE  to  relight  them. 

The  complaint  then  alleges  that  on  or  about  December 
28, 1895,  at  Superior  aforesaid,  and  while  the  plaintiflf  was 
engaged  in  his  said  duties,  one  of  the  lights  upon  the  sema- 
phore at  the  north  side  of  defendant's  yard  at  said  crossing 
became  extinguished,  and  while  the  plaintiflf  was  climbing 
the  pole  to  relight  the  light,  and  while  in  the  exercise  of  or- 
dinary care,  caution,  and  prudence  on  his  part,  one  of  the 
rungs  on  said  semaphore,  and  near  the  top  thereof,  to  which 
the  plaintiflf  was  required  to  cling,  and  at  the  time  was  cling- 
ing, came  out,  and  by  reason  thereof  the  plaintiflf  was  thrown 
and  fell  from  his  place,  causing  the  injuries  of  which  he  com- 
plains. It  was  charged  that  the  defendant  was  careless  and 
negligent,  in  that  the  rung  in  the  pole  to  which  plaintiflf  was 
required  to  cling  when  lighting  said  lamp  was  insecurely 
fastened  and  loosely  placed  in  said  pole,  so  that  when  the 
plaintiflf  caught  hold  of  it  it  loosened,  turned  around,  and 
came  out;  that  the  defendant  entirely  failed  to  furnish 
plaintiflf  with  a  reasonably  safe  place  in  which  to  work,  and 
with  reasonably  safe  appliances  with  and  about  which  to 
work,  and  sent  him  into  such  dangerous  and  unsafe  place 
without  informing  him  of  the  risks  and  dangers  connected 
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therewith;  that  plaintiff  was  ignorant  of  the  dangers  attend- 
ant upon  said  work,  and  with  the  manner  in  which  said 
rung  was  fastened,  and  believed  the  same  was  free  from 
dangers  and  defects;  that  the  defendant  at  the  time  of  said 
accident  knew,  and  by  the  exercise  of  reasonable  and  proper 
care,  tests,  and  inspection  could  have  known,  the  aforesaid 
dangers  and  defects,  and  could  have  remedied  the  same  be- 
fore the  accident,  but  carelessly  and  negligently  omitted  to 
do  so.  It  is  then  alleged  that  by  reason  of  the  premises,  the 
negligent  and  careless  and  defective  construction  of  said 
semaphore,  and  negligence  in  failing  to  warn  plaintiff  of 
such  defective  construction,  the  defendant  failed  and  omit- 
ted to  furnish  plaintiff  with  a  reasonably  safe  place  in  which 
to  work,  and  with  reasonably  safe  appliances  with  and  about 
which  to  work,  in  consequence  of  which  the  plaintiff  fell 
from  said  semaphore,  and  became  ruptured  in  the  left  groin, 
and  received  a  severe  wrench  of  the  spine,  causing  severe 
injuries,  and  he  received  a  shock  to  his  whole  system,  so 
that  he  has  been  rendered  utterly  incapable  of  performing 
his  accustomed  duties,  and  had  suffered,  and  still  continued 
to  suffer,  severe  pain  and  anguish,  and  would  so  suffer  as 
long  as  he  lived;  that  at  the  time  he  was  earning  and  capa- 
ble of  earning  a  salary  of  $780  a  year,  and  that  he  had  paid 
out  large  sums  of  money  for  medical  care  and  treatment, 
and  that  he  was  now,  in  consequence  of  said  injury,  totally 
incapacitated  to  work  or  to  earn  money  as  he  was  prior  to 
said  accident,  and  as  he  would  be  but  for  such  injuries;  and 
he  claimed  damages  in  the  sum  of  $20,000. 

The  answer  of  the  defendant  was  a  general  denial,  admit- 
ting that  plaintiff  was  in  its  employ,  but  alleging  that,  if  in- 
jured at  all,  it  was  by  reason  of  his  own  carelessness  and 
negligence  and  the  carelessness  and  negligence  of  his  fellow- 
servants  and  co-employees. 

At  the  trial,  before  the  court  and  jury,  evidence  was  given 
tending  to  show  that  the  plaintiff  had  been  examined  by  a 


Digitized  by  VjOOQIC 


Wis.]  JANUAEY  TEEM,  1898.  133 

Welty  v&  The  Lake  Superior  Terminal  &  Transfer  R  Ca 

physician  and  surgeon  as  to  whether  he  had  a  rupture  or 
hernia  or  not;  that  on  a  subsequent  examination,  about  three 
months  afterwards,  he  was  found  to  be  suffering  from  hernia 
of  the  left  groin  of  about  the  size  of  a  pear.  It  was  not  pro- 
truding out.  Plaintiff's  counsel  asked  the  witness  to  state 
what  were  the  dangers  reasonably  resulting  from  hernia  such 
as  the  plaintiff  had.  The  defendant  objected,  but  the  objec- 
tion was  overruled.  The  witness  answered  that  the  danger 
was  of  its  becoming  larger  by  any  sudden  force  being  used 
on  the  abdomen,  and  thus  causing  strangulation,  and,  if  not 
relieved,  strangulation  would  cause  death  in  time;  that 
strangulated  hernia  is  not  a  very  common  occurrence,  and 
was  comparatively  easily  relieved  when  attended  to  in 
time, — when  the  patient  is  seen  in  time, —  but  it  may  pro- 
duce death  if  not  taken  in  time;  the  patient  should  be  seen 
in  from  twenty-four  to  twenty-eight  hours. 

The  plaintiff  testified  that  he  commenced  work  as  a  se- 
maphorist  November  25, 1895;  that  he  received  a  book  of 
instructions  stating  the  position  to  set  the  semaphore  for  the 
different  trains;  that  this  was  all  the  instruction  he  had; 
that  it  was  his  duty  to  set  the  semaphore  at  the  yardmaster's 
ofSce  for  all  passing  trains,  also  to  set  it  for  passenger  trains ; 
if  a  light  went  out,  he  was  to  light  it;  that  he  was  injured 
on  the  night  of  December  28, 1895,  about  half  past  11  o'clock ; 
there  were  two  passenger  trains  due  at  11:38, —  the  Great 
Northern  and  St.  Paul  &  Duluth, —  and  he  had  to  set  the 
semaphore  for  each  of  those  passing  trains;  a  freight  train 
from  the  Great  Northern  elevator  went  by  the  semaphore 
he  had  to  set  for  the  passenger  train,  and  when  a  switchman 
threw  the  light  he  extinguished  one  of  them,  so  that  he  had 
to  go  there,  a  distance  of  eighty  or  one  hundred  rods  from 
where  he  then  was,  and  light  that  light  again  before  the 
passenger  trains  came  in;  and  he  went  accordingly.  This 
was  about  half  past  11  o'clock.  "  I  went  over  and  climbed 
up  the  pole.     It  was  a  wet  night, —  kind  of  sleety  like. 
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Eeached  out,  and  got  the  lantern;  took  the  bottom  of  the 
lantern  out,  and  stood  on  one  of  those  rungs  with  my  right 
foot,  and  put  the  left  leg  around  the  pole,  and  put  my  arm 
around  and  took  the  bottom  of  the  lantern  in  the  left  hand, 
my  left  arm  around  the  pole.  I  reached  out  and  got  the 
bottom  of  the  lantern  with  my  right  hand,  and  brought  it 
in,  and  held  it  with  my  left  hand ;  took  a  match  out  of  my 
€oat  pocket,  and  lit  it  on  the  rung.  I  had  hold  of  the  part 
of  the  rung  that  turned  up  with  my  little  finger  and  the  one 
next  to  it.  I  was  around  the  pole,  and  was  in  a  hurry.  I 
suppose  I  was  a  little  nervous,  and  lit  a  couple  of  matches, 
and  this  pin  turned  down  and  came  out  very  nearly;  seem- 
ingly pretty  near  so  easy  that  I  started  to  fall  back,  and  I 
hung  on  with  my  left  leg  as  long  as  I  could,  and  I  was  going 
backwards.  I  had  on  a  heavy  coat  with  a  band  around  the 
wrist;  the  second  pin  below  my  coat  caught  in  this  band. 
I  was  going  down  head  foremost.  That  turned  my  feet  over 
and  I  started  down  feet  first.  I  reached  with  ray  left  hand, 
and  grabbed  the  pin  on  the  side  of  the  pole,  and  came  down 
with  a  jerk,  and  hurt  my  back,  and  I  was  terribly  shaken  up ; 
but  I  went  over  and  took  care  of  the  passenger  trains;  then 
went  back  there,  and  went  up  the  pole,  took  the  lantern 
with  me,  and  took  the  pin,  and  drove  it  in  with  a  big  monkey 
wrench  I  had  in  the  shanty.  I  stood  next  to  the  top  rung 
on  the  east  side  of  the  pole  when  I  fell;  there  was  a  rung 
higher  up  on  the  other  side.  I  drove  the  rung  in  because  I 
had  to  use  the  same,  and  I  had  instructions  from  the  master 
mechanic  that  when  anything  went  wrong  to  fix  it.  There 
was  one  of  those  cables  broke." 

He  testified  that  the  semaphore  was  a  straight  pole,  about 
six  and  one  half  or  seven  inches  in  diameter,  and  set  into 
the  ground.  "  There  were  pins  on  each  side,  four  feet  apart, 
so  arranged  that  from  a  pin  on  one  side  to  the  next  pin  on 
the  other  side  the  space  would  be  two  feet.  Then  on  the 
top  there  was  a  blade  that  swung  on  a  pivot.    At  that  time 
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there  was  a  cable  wire  that  came  from  one  end  of  the  blade 
to  the  bottom,  where  there  was  a  lever  fixed,  by  raising  and 
lowering  which  it  throws  that  semaphore  in  different  posi- 
tions. The  rang  I  now  have  I  took  out  of  that  semaphore 
pole.  Don't  know  whether  I  had  been  up  that  distance  be- 
fore on  that  pole  or  not.  Had  been  up  other  poles  three  or 
four  times  a  night.  The  night  I  fell  from  the  pole  the 
weather  was  sleety,  rainy-like,  dark,  and  cloudy.  After  I 
fell  from  the  pole  I  went  over  to  the  Union  Depot  and  took 
care  of  the  passenger  trains.  Then  I  went  back  and  fixed 
the  pole.  After  I  fixed  the  pole  I  went  back  to  the  Union 
Depot;  told  the  night  watchman  I  didn't  see  what  was  the 
matter  with  me;  I  had  such  a  funny  griping  in  there,  and 
put  my  hand  here  on  the  left  groin  to  show  him  where,  and 
I  got  instant  relief.  I  went  to  the  office,  and  took  my 
clothes  down,  and  saw  there  was  a  bunch  there,  and  at  7 
o'clock  in  the  morning  I  went  home,  and  put  some  liniment 
on  my  back,  and  went  to  bed.  On  the  morning  of  January 
28th  I  called  Dr.  David.  I  tried  to  get  a  lay-oflf  several 
times,  but  the  yardmaster  told  me  a  lay-oflf  was  equivalent 
to  a  discharge,  and  so  I  worked  until  the  morning  of  the 
28th.  Since  the  accident,  have  had  pains  across  the  small 
of  my  back.  They  keep  me  nervous  all  the  time,  and  when 
the  truss  works  down  there  seems  to  be  a  joint  there  that 
seems  tender.  It  all  unnerves  me.  I  cannot  do  anything 
until  I  remove  it.  In  bright  clear  weather  it  is  not  so  bad, 
but  very  severe  in  cloudy  weather.  I  am*  a  carpenter  by 
trade.  Cannot  do  any  heavy  work  now,  for  when  I  try  to 
do  it  this  rupture  is  coming  out  all  the  while  between  the 
truss  and  that  large  bone,  and  affects  my  back." 

On  cross-examination  he  testified  that  he  weighed  145 
pounds.  Could  not  see  well.  That  his  sight  was  perfect  in 
December,  1895.  In  December,  1895,  weighed  160  pounds. 
Never  had  any  difficulty  except  this  night.  "  Sometimes,  on 
the  other  poles,  when  the  light  was  extinguished,  I  would  take 
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the  lights  up  and  light  them  up  there,  but  if  it  was  windy  I 
would  come  down,  and  get  down  behind  a  shanty  or  box 
car.  When  I  went  to  light  the  lamp,  I  reached  out  for  it, 
and  had  taken  it  out  with  the  right  hand,  and  transferred  it 
to  the  left  hand,  for  the  purpose  of  striking  a  match  to  light 
the  lamp.  I  was  standing  at  that  time  with  my  right  foot 
on  the  rung  below  the  top  rung,  my  left  leg  swung  right 
around  the  pole, — ^my  heel,  of  course,  couldn't  catch  very 
much, — and  my  left  arm  around  the  pole.  This  would 
bring  the  top  rung  about  opposite  my  breast.  I  then  took 
a  match  out  of  my  pocket  with  my  right  hand,  and  took 
hold  of  the  part  of  the  rung  that  turned  up  with  the  little 
finger  and  the  next  one,  to  light  it,  and  was  scratching  the 
match  held  between  the  index  finger  and  thumb,  up  the 
main  bar  of  the  rung,  and  merely  scratching  the  match,  it 
turned  around  and  came  out.  I  suppose  I  must  have  put 
some  weight  upon  it.  I  was  in  a  hurry.  The  rung  came 
out  and  I  was  precipitated  backwards.  It  isn't  a  fact  that  I 
didn't  rest  any  weight  on  the  right  hand, — merely  took  the 
match  out  and  scratched  it  without  any  heft  being  there,  or 
anything  to  interfere  with  my  standing  there.  The  rung 
didn't  seem  loose;  didn't  seem  to  wiggle  in  the  hole  when  I 
first  took  hold  of  it.  Could  not  say  whether  it  was  loose  or 
not.  I  know  it  turned  down.  I  put  weight  upon  it,  but 
don't  know  how  much.  Can't  tell  whether  it  was  consider- 
able weight  or  whether  it  would  be  bearing  down  directly 
or  sideways.  Put  my  right  hand  on  rung  to  help  hold  my- 
self. Had  hold  of  the  rung  before  and  while  I  lit  the  match. 
After  I  struck  the  match,  I  had  to  reach  around  with  my 
right  arm,  and  virtually  let  go  with  my  left  arm.  Can't 
tell  exactly  how  long  the  match  was  on  the  rung  before  it 
turned.  It  was  done  so  quick  I  couldn't  tell.  I  think  the 
match  was  lit  when  the  nmg  turned.  I  was  trying  to  light 
the  lamp  when  the  wind  was  blowing.  I  had  to  light  that 
light  quick." 
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On  redirect  examination  he  testified  that  he  was  never  up 
to  this  rung  in  the  daytime,  and  when  he  was  up  in  the 
night  could  not  see  whether  it  was  securely  fastened  or  not; 
that  he  returned,  and  took  the  rung  to  the  top  of  the  pole, 
and  drove  it  in  with  a  monkey  wrench;  that  it  went  in 
easy;  that  he  took  the  pin,  and  stuck  it  in  the  hole  as  far 
as  it  would  go,  and  then  took  a  monkey  wrench,  and  hit  it 
five  or  six  times  with  the  wrench;  that  when  the  rung 
turned  he  tried  to  catch  himself,  and  to  hold  his  balance, 
but  fell  backwards;  that  it  turned  before  he  started  to  fall, 
and  just  as  soon  as  it  turned  around  and  came  out  he  fell 
over  backward. 

There  was  medical  testimony  produced  showing  the  nat- 
ure and  character  of  the  injury  the  plaintiff  sustained.  Dr. 
David  testified  that  hernia  is  always  very  troublesome,  and 
may  induce  pain  from  the  pressure  of  the  truss,  even  though 
the  truss  holds  it  up,  causing  radiating  pains  and  varicocele. 
It  is  apt  to  become  larger  and  more  troublesome,  and  might 
be  irreducible.  It  might  come  down,  and  it  would  be  im- 
possible to  put  it  back,  and  then  he  would  have  to  have  an 
operation,  and  cut  it  open  in  order  to  reduce  it. 

After  the  plaintiff  had  rested,  the  defendant  moved  for  a 
nonsuit  on  the  ground  that  the  testimony  failed  to  show 
that  the  defendant  was  guilty  of  negligence,  which  motion 
was  denied. 

One  Gallagher,  the  foreman  under  whose  supervision  the 
semaphore  in  question  was  put  up,  testified  that  he  and  Mr. 
Hanson  and  Dobson  did  the  work.  Hanson  did  the  iron- 
work, and  drove  the  pins  in.  There  were  six  holes  bored 
on  one  side  and  seven  on  the  other  side.  The  holes  were 
half  an  inch  in  diameter,  about  two  inches  deep,  and  four 
feet  apart  The  rungs  were  drawn  out  flat  at  the  end  driven 
in,  so  that  when  they  drove  them  in  they  would  not  turn. 
They  bored  the  holes  half  an  inch  with  a  half-inch  bit,  so  as 
not  to  split  the  pole.    Dobson  bored  most  of  the  holes,  he 
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thought.  The'  yardmaster  testified  that  he  never  knew  of 
a  man  going  np  there  and  getting  a  lamp  and  trying  to 
light  it  up  therfe.  After  the  accident  they  brought  them 
down.  That  he  always  supposed  they  brought  them  down 
before.  Never  gave  them  any  instructions  in  regard  to  it. 
Either  the  blacksmith,  Dobson,  or  one  of  the  three,  drove 
the  rungs  into  the  poles  at  the  Eastern  Minnesota  crossing 
while  the  poles  were  on  the  ground.  There  was  other  tes- 
timony to  the  same  effect,  and  that  the  rungs  were  driven 
in  before  the  poles  left  the  shop.  They  were  four  in  num- 
ber. Another  witness  testified  that  he  was  with  the  gang 
when  they  put  the  pole  up,  and  that  at  the  time  the  pole  was 
put  up  there  were  no  rungs  or  pins  put  in  the  pole.  An- 
other witness  testified  that  at  the  time  the  poles  were  loaded 
on  the  car,  and  sent  away  to  be  put  up,  there  were  no  rungs 
driven  in  them,  and  that  there  were  none  in  the  pole  in 
question  when  raised,  because  he  helped  to  load  them  on 
the  cars.  One  Alfson  testified  substantially  to  the  same 
effect. 

The  defendant  asked  the  court  to  instruct  the  jury  that 
the  fact,  if  it  be  a  fact,  that  the  plaintiff  "  immediately  re- 
placed and  drove  the  rung,  which  he  testifies  came  out,  into 
the  semaphore  pole,  and  that  such  action  upon  his  part  ren- 
dered it  impossible  to  procure  evidence  other  than  his  own 
of  the  condition  of  said  rung  and  pole  at  the  time  of  the 
alleged  injury,  then  it  becomes  your  duty  to  weigh  the  evi- 
dence of  the  plaintiff  as  to  the  condition  of  said  pole  and 
rung  at  the  time  of  the  alleged  injury  with  great  caution, 
and  all  reasonable  presumptions  from  the  evidence  in  this 
case  must  be  against  such  testimony  of  the  plaintiff."  The 
court  refused  to  give  said  instruction  as  asked,  but  gave  all 
except  the  concluding  clause,  "  and  all  reasonable  presump- 
tions," etc. 

The  jury  found  a  special  verdict  as  follows:  "(1)  Did  the 
plaintiff  receive  the  injury  of  which  he  complains  while  in 
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the  employ  of  the  defendant?  Ans.  Yes.  (2)  If  you  answer 
the  first  question  '  Yes,'  then  was  such  injury  caused  by  any 
want  of  ordinary  care  on  the  part  of  the  defendant  ?  A.  Yes. 
(3)  If  you  answer  the  second  question  '  Yes,'  then  was  such 
want  of  ordinary  care  on  the  part  of  the  defendant  the  proxi- 
mate cause  of  the  injury?  A.  Yes.  (4)  Was  the  plaintiff 
guilty  of  any  want  of  ordinary  care  which  contributed  to 
the  injury  of  which  he  complains?  A.  No.  (5)  What  sum 
of  money  will  compensate  the  plaintiff  for  the  injury  of 
which  he  complains  ?  A.  $1,200."  A  motion  was  made  to 
set  aside  the  verdict,  and  for  a  new  trial,  upon  the  grounds 
specified  in  the  bill  of  exceptions.  The  court  overruled  said 
motion,  and  judgment  was  rendered  on  the  verdict  in  favor 
of  the  plaintiff  and  against  the  defendant  for  the  sum  of 
$1,301,  from  which  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Pope  <fe  Perrin^ 
and  oral  argument  by  Carl  G,  Pope.^  They  contended,  inter 
alia^  that  the  instruction,  given  at  the  request  of  the  appel- 
lant, to  the  effect  that,  if  the  testimony  of  the  respondent 
relative  to  the  manner  of  his  falling  was  against  all  reason- 
able probabilities,  the  jury  would  not  be  warranted  in  find- 
ing that  he  fell  from  the  pole  and  received  the  injuries  of 
which  he  complains,  was  correct.  Payne  v,  CI,  P.  J,  dk  P. 
P.  Co,  39  Iowa,  523;  Thompson  v.  Pioneer-Press  Co,  37  Minn. 
285;  Badger  v.  JanesviUe  Cotton  Mills,  95  Wis.  599.  But  in 
the  general  charge  the  court  had  laid  down  a  different  and 
incorrect  rule  when  it  said  that  "  if  the  things  testified  to 
are  so  unnatural  or  unreasonable  that  your  good  sense  re- 
volts against  them,  you  may  reject  such  testimony  as  untrue, 
although  not  contradicted."  The  giving  of  this  charge  was 
a  substantial  error,  and  was  not  cured  by  giving  the  special 
instruction  asked  by  the  appellant.  Hutchinson  v.  C  c&  N.  W. 
P.  Co.  41  Wis.  541,  557;  Ward  v.  Henry,  19  id.  76;  Sears  v. 
Zoy,  id.  96;  Imhqf  v.  C.  c&  M.  B.  Co.  20  id.  344;  Smith  v. 
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Ha/rdy^  36  id.  417,  423;  McCahe  v.  Hammond^  34  id.  590; 
LitOe  V.  Superior  JR.  T.  R.  Co,  88  id.  402,  408. 

For  the  respondent  there  was  a  brief  by  Thorson  cfe  De  La 
Motte^  and  oral  argument  by  T,  M.  Tkoraon. 

PiNNET,  J.  The  principal  matter  presented  involves  ques- 
tions of  f aot  peculiarly  appropriate  for  the  consideration  and 
determination  of  a  jury.  It  is  urged  that  there  was  no  suf- 
ficient evidence  that  the  defendant  had  been  at  fault,  or  was 
guilty  of  any  negligence  which  was  the  proximate  cause  of 
the  plaintiff's  injury.  It  was  claimed  that  the  semaphore, 
by  a  fall  from  which  the  plaintiff  sustained  his  injury,  was 
negligently  and  improperly  constructed,  in  that  the  iron 
rungs  by  which  the  operator  of  it  could  ascend  the  sema- 
phore to  attend  to  the  practical  operation  and  working  of 
the  same,  had  not  been  safely  and  securely  driven  into  the 
pole,  so  that  the  operator  coidd  go  up  the  pole  and  perform 
his  duties  in  safety;  and  that,  in  consequence,  one  of  the 
rungs  slipped  or  came  out,  so  that  the  plaintiff,  when  in  the 
discharge  of  his  duties  as  such  semaphorist,  and  without 
fault  or  neglect  on  his  part,  was  violently  thrown,  while 
near  the  top  of  such  signal  or  semaphore  pole,  to  the  ground, 
and  received  his  injuries,  which  the  evidence  shows  were 
serious.  The  credibility  of  the  plaintiff  as  a  witness  in  his 
own  behalf  was  assailed,  and  it  was  alleged  that  the  evi- 
dence was  extremely  improbable,  and  that  he  was  unworthy 
of  credit.  The  evidence,  as  contained  in  the  record,  seems 
quite  clear  and  satisfactory  to  show  that  the  plaintiff  re- 
ceived the  injury  of  which  he  complains  at  the  time  and 
place  stated  by  him,  and  there  is  evidence  in  corroboration 
of  his  claim  as  to  the  manner  in  which  it  occurred.  The 
nature  and  character  of  the  injury  is  shown  by  the  evidence 
of  his  physician  who  was  called  to  attend  him  the  next  day. 
The  testimony  of  the  physician  shows  that  the  injury  was 
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of  a  serious  and  dangerous  character,  and  there  were  other 
facts  and  circumstances  tending  to  sustain  the  plaintiff's 
version  of  the  occurrence.  There  is  no  apparent  reason 
for  believing  that  his  injury  was  self-inflicted  or  simulated, 
or  that  it  was  not  received  in  the  regular  discharge  of  his 
duty,  while  in  the  servdce  of  the  defendant  as  a  semaphorist, 
at  the  place  indicated  in  the  testimony. 

The  case  has  been  tried  twice,  and  the  last  trial  was  appar- 
ently a  thorough  and  careful  one;  and  it  may  be  remarked 
that  the  findings  of  the  jury  upon  which  the  judgment  rests 
were  satisfactory  to  the  trial  judge,  for  the  defendant's  mo- 
tion to  set  aside  the  verdict  and  for  a  new  trial  on  the  ground 
that  it  was  contrary  to,  and  not  sustained  by,  the  evidence, 
was  denied.  The  credibility  of  the  plaintiff  as  a  witness  in 
his  own  behalf  was  a  question  peculiarly  for  the  jury,  and  no 
case  is  made  upon  which  the  defendant  can  rightly  or  fairly 
insist  that  the  plaintiff,  as  a  matter  of  law,  was  not  a  cred- 
ible witness,  or  that  the  evidence,  and  the  inferences  that 
may  properly  be  drawn  from  it,  does  not,  when  fairly  con- 
sidered, support  the  verdict.  The  defendant's  witnesses  tes- 
tified that  the  iron  rungs  were  driven  into  the  pole,  where 
holes  had  been  bored  with  a  bit,  before  the  pole  was  raised, 
and  the  plaintiff's  witnesses  testified  that  the  rungs  were 
driven  in  after  it  was  brought  to  the  ground  and  raised; 
affording  ground  for  the  contention  that  the  rung  in  ques- 
tion had  not  been  drivea  in  securely  or  had  failed  to  receive 
proper  attention.  The  plaintiff  testified  that  in  about  three 
quarters  of  an  hour  after  the  injury  he  drove  this  rung  in 
again  securely;  and  it  is  assumed  that  if,  on  this  point,  he 
testified  truly,  he  destroyed  the  means  of  corroboration,  and, 
if  falsely,  he  put  it  out  of  human  power  to  contradict  him. 
We  fail  to  see  anything  in  the  evidence  to  warrant  this  con- 
clusion. Certainly  there  is  no  evidence  that  in  reason  would 
justify  the  conclusion  that  upon  receiving  his  injury,  in  the 
darkness  and  storm  of  the  night,  he  purposely  attempted  to 
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suppress  or  destroy  the  evidence  to  show  how  his  injury 
occurred. 

The  court  instructed  the  jury  that:  "The  fact,  if  it  be  a 
fact,  that  the  rung  came  out  in  the  manner  testified  to  by 
the  plaintiff,  is  presumptive  of  the  want  of  ordinary  care  on 
the  part  of  defendant.  That  is  to  say,  if  there  were  no  other 
evidence  in  the  case  of  how  the  Bemaphore  was  constructed^ — 
as  to  the  manner  and  degree  of  care  exercised  in  putting  in 
the  rungs, —  we  would  have  to  conclude  that  it  was  imper- 
fectly constructed  from  the  fact  of  its  being  loose  when 
plaintiff  took  hold  of  it,  if  vn  fact  it  was  loose,  as  he  testi- 
fies." As  thus  limited  and  qualified,  we  do  not  see  how  it 
can  be  said  that  the  instruction  was  either  beneficial  to  the 
plaintiff  or  prejudicial  to  the  defendant,  or  that  it  was  re- 
versible error.  The  questions  before  the  jury  were  of  fact, 
not  depending  on  legal  judgment,  and  were  fairly  left  to 
them. 

Complaint  is  made  that,  although  the  court  correctly  in- 
structed the  jury  that,  if  they  found  from  the  evidence  that 
the  testimony  of  the  plaintiff  relative  to  the  manner  of  his 
falling  from  the  semaphore  pole  was  against  all  reasonable 
probabilities,  then,  and  in  that  case,  they  would  not  be  war- 
ranted in  finding  that  he  fell  from  the  pole  and  received  the 
injuries  of  which  he  complains,  and  they  must,  therefore, 
answer  the  first  question  of  the  special  verdict  "  No,"  thus 
leaving  the  question  to  the  judgment  of  the  jury  as  to  the 
reasonable  probabilities,  yet,  in  the  general  charge,  the  jury 
had  been  told  that:  "In  passing  upon  the  testimony  of  a 
witness,  you  are  not  to  accept  it  as  true  simply  because  not 
contradicted  by  other  witnesses.  If  the  things  testified  to 
are  so  unnatural  or  unreasonable  that  your  good  sense  revolts 
against  them,  you  may  reject  such  testimony  as  untrue."  * 
It  is  not  pointed  out  in  what  manner  the  defendant  was  prej- 

1 A  clerical  error  in  this  sentence  as  it  appears  in  the  original  opinion 
on  file  has  been  corrected  by  direction  of  the  justices. —  Rep. 
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udiced  or  injuriously  affected  by  the  alleged  erroneous  in- 
structions. They  do  not  invoke  any  clear,  definite  rule  as  a 
guide  to  the  jury.  They  refer  to  the  conception  the  jury 
may  have  of  "reasonable  probabilities," — of  what  is  unnat- 
ural or  unreasonable, —  so  as  to  make  the  good  sense  of  the 
jury  revolt  at  it. 

The  court  refused  to  instruct  the  jury  at  the  defendant's 
request  that,  if  the  plaintiff  had  equal  means  and  opportunity 
for  ascertaining  the  defect,  if  they  found  there  was  a  defect, 
in  the  semaphore  of  which  he  complains,  as  the  defendant, 
then,  in  that  case,  the  plaintiff  cannot  recover  in  this  action. 
In  view  of  all  the  evidence,  and  the  fact  that  the  defendant 
constructed  and  erected  the  semaphore,  we  think  the  refusal 
was  not  error. 

It  was  the  duty  of  the  defendant  to  provide  a  reasonably 
safe  place  for  the  plaintiff  to  render  his  ser\'ices,  and  to 
construct  the  semaphores  so  that  they  would  be  reasonably 
safe  for  the  plaintiff's  use.  Cadden  v.  Am,  Sted  Barge  Co. 
88  Wis.  410,  418,  420.  The  foreman  of  the  defendant,  Gal- 
lagher, and  his  assistants,  under  and  by  whom  the  semaphore 
was  constructed,  were  not  fellow-servants  of  the  plaintiff. 
The  defendant  was  bound  to  perform  its  duty.  The  plaint- 
iff did  not  take  the  risk  of  the  carelessness  of  those  who 
were  selected  by  the  defendant  and  undertook  to  do  its  duty, 
even  though  they  were  servants  of  the  same  master.  Lamr 
ing  V.  N.  Y.  O.  JR.  Co.  49  N.  T.  521;  Ford  v.  Fitchhurg  R. 
Co.  110  Mass.  241;  Eough  v.  Railway  Co.  100  TJ.  S.  213-219. 
The  case,  in  brief,  is  that  there  was  evidence  sufl5cient  to  take 
the  case  to  the  jury  upon  the  question  of  the  negligence  of 
the  defendant  in  not  properly  constructing  the  semaphore, 
which  was  an  appliance  provided  for  the  plaintiff  in  per- 
forming his  services  as  semaphorist  at  the  place  in  question 
for  the  defendant,  and  in  not  providing  a  safe  and  suflBcient 
one  upon  which  the  plaintiff  could  so  render  his  services. 
Here  the  semaphore  was  constructed  by  the  defendant  itself. 
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There  was  evidence  strongly  tending  to  show  that  it  was 
defective  and  insufficient,  and,  indeed,  the  result  clearly 
shows  it,  and  that  the  plaintiff  sustained  his  injuries  in  con- 
sequence. 

At  the  commencement  of  the  trial  a  motion  was  made  by 
the  defendant's  counsel  to  quash  the  array  of  jurors  upon 
the  ground  that  they  were  drawn  by  the  clerk  of  the  court 
from  the  list  of  names  furnished  by  members  of  the  county 
board,  and  that  the  law  authorizing  that  method  was  re- 
pealed three  days  after  such  drawing,  so  that  the  manner  of 
obtaining  jurors  at  the  time  of  the  commencement  of  the 
term  and  of  the  trial  was  regulated  by  a  subsequent  act. 
Ch.  380,  Laws  of  1897  (sees.  2533fl^2533^^,  Stats.  1898).  The 
challenge  was  overruled.  The  determination  of  the  court 
overruling  the  challenge  to  the  array  of  jurors  was  correct. 
When  jurors  have  been  drawn  and  designated  according  to 
law  to  serve  at  a  term  of  court,  a  mere  change  in  the  method 
of  drawing  jurors  thereafter  made  will  not  affect  those  al- 
ready drawn,  but  they  will  continue,  notwithstanding  such 
change  in  the  law,  legal  jurors  for  the  term,  unless  excused 
or  discharged  by  the  court.  Bay  v.  Lake  Superior  T.  cfe  T. 
a.  Co.  99  Wis.  617.  We  do  not  think  the  record  shows 
any  error  of  which  the  defendant  can  rightly  complain,  and 
that  for  the  reasons  stated  the  judgment  is  correct  and 
should  be  affirmed. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Baedben,  J.  I  dissent  from  the  decision  of  the  majority 
of  the  court,  on  the  ground  that  plaintiff's  statement  of  how 
the  accident  occurred  is  so  improbable  as  to  be  beyond  be- 
lief. He  had  climbed  the  semaphore  pole.  His  right  foot 
was  resting  on  one  of  the  rungs.  His  left  leg  was  thrown 
around  the  pole.  His  left  arm  was  also  around  the  pole, 
holding  the  bottom  of  the  lantern  in  his  hand  to  the  right 
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of  the  pole.  While  in  that  position  he  grasped  the  project- 
ing prong  of  the  rang  on  the  right,  which  was  about  breast 
high,  with  the  third  and  fourth  fingers  of  his  right  hand, 
and  was  scratching  a  match,  when  this  rung  came  out, 
and  he  fell  backwards,  turned  over  once,  was  caught  by  his 
overcoat  sleeve  on  one  of  the  lower  rungs,  and  recovered 
himself  before  he  reached  the  groimd.  He  claims  that  he 
was  strained  and  wrenched  so  as  to  cause  a  rupture.  He 
went  back  to  the  depot,  eighty  or  one  hundred  rods  distant, 
took  care  of  the  trains,  and  then  went  back  to  the  pole  and 
drove  in  the  rung  with  a  big  monkey  wrench.  The  accident  is 
said  to  have  happened  at  about  11 :30  at  night.  This  is  all  the 
testimony  as  to  how  the  accident  occurred.  To  my  mind,  it 
needs  but  a  glance  at  this  testimony  to  demonstrate  the  utter 
impossibility  of  the  plaintiff's  being  injured  in  the  manner 
he  said  he  was.  His  weight  must  necessarily  have  been 
resting  on  his  right  foot.  His  left  leg  and  arm  being  around 
the  pole,  and  the  rung  that  came  out  being  driven  into  the 
pole  at  right  angles  to  the  position  in  which  he  stood,  it 
seems  utterly  impossible  for  him  to  have  rested  any  weight 
thereon  that  would  disturb  his  equilibrium  if  it  gave  way. 
The  case  comes  clearly  within  the  rule  that  a  jury  is  not 
warranted  in  finding  the  existence  of  facts,  on  the  positive 
testimony  of  a  witness,  which  are  contrary  to  matters  of  com- 
mon knowledge  or  to  all  reasonable  probabilities.  Badger 
V.  JcmesmUe  Cotton  MUU^  95  Wis.  599 ;  Flafierty  v.  Hwrrison^ 
98  Wis,  559;  Payne  v.  CI,  JR.  L  &  P.  R.  Go.  39  Iowa,  523; 
Thompson  v.  Pioneer-Press  Co.  37  Minn.  285.  The  judg- 
ment ought  to  be  reversed. 

Marshall,  J.    I  concur  in  the  opinion  of  Mr.  Justice 
Babdeen. 

Vol.  100—10 
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Sattntey,  Appellant,  vs.  Laikd,  Norton  CoMPAirr  and  others. 
Respondents. 

May  6 — June  BS,  1898, 

WatercowTBes:  Dams:  Tolls  on  logs:  Construction  of  statute, 

1.  Ch.  Ill,  Laws  of  1891,  authorizes  S.,  **  for  the  purpose  of  improving 
the  navigation  of  the  St  Croix  river,**  "  to  build  or  acquire,  main- 
tain and  operate  three  dams  acrose  said  river  *'  between  certain 
points,  ''and  also  to  build,  maintain,  and  operate  such  booms  and 
other  improvements  upon  said  river,  between  said  points,  as  may 
be  necessary  or  convenient  to  render  the  driving  of  logs  upon  said 
river  from  '*  the  upper  of  said  points  **  to  the  head  of  Lake  St.  Croix 
reasonably  convenient  and  certain.**  It  provides  that,  when  S. 
**  shall  have  erected  or  acquired  and  shaU  maintain  said  dams  here- 
inbefore authorized,**  he  may  collect  tolls  "on  aU  logs  or  timber 
sluiced  or  driven  tlux>ugh  or  by  the  aid  of  any  one  of  said  dams,  or 
by  the  aid  of  the  waters  collected  therein."  Heldy  that  the  purpose 
of  the  act  was  to  improve  the  navigation  of  the  whole  river,  to 
f^ilitate  the  driving  of  logs  from  the  upper  point  mentioned  down 
the  river  to  the  head  of  St  Croix  Lake  at  Stillwater;  and  that  the 
right  to  collect  tolls  is  not  limited  to  logs  driven  or  sluiced  through, 
or  which  pass  over,  or  from  a  point  above  to  a  point  below,  one  or 
more  of  said  dams,  nor,  as  to  logs  entering  the  St  Croix  river  below 
the  lowest  of  said  dams,  is  the  right  to  tolls  limited  to  such  as  are 
driven,  by  the  aid  of  waters  collected  in  one  or  more  of  said  dams, 
from  the  point  where  the  drive  begins  in  the  St  Croix  down  until 
they  reach  the  flowage  of  another  dam  located  further  down  said 
river. 

%  The  erection  or  acquiring  of  two  dams  only  between  the  specified 
points,  instead  of  three,  was  not  such  a  compliance  with  the  act  as 
authorizes  the  collection  of  any  tolls  thereunder. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  were  briefs  by  S.  J.  Bradfordy 
attorney,  and  Clapj>  <&  Macartney ^  of  counsel,  and  oral  argu- 
ment by  N.  H.  Clapp. 

For  the  respondents  there  was  a  brief  by  John  W.  Bash- 
fordj  JF'ranh  T.  Wilson^  and  W.  P.  Wa/mer^  and  oral  argu- 
ment by  Mr.  Bashford  and  Mr.  Wilson. 
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Cassodat,  0.  J.  This  is  an  action  to  recover  $8,209.4:7, 
alleged  to  be  due  to  the  plaintiff  for  tolls  in  aiding  in  the 
driving  of  41,047,380  feet  of  white  pine  saw  logs,  owned  by 
the  defendants  jointly,  by  waters  collected  in  his  two  dams 
across  the  St.  Croix  river,  at  the  place  described,  during  the 
several  years  of  1891, 1892, 1893, 1894,  and  1895;  each  year 
constituting  a  separate  cause  of  action.  The  defendants  an- 
swered the  several  causes  of  action  alleged,  and  at  the  close 
of  the  trial  the  court  found,  in  effect,  that  after  the  enact- 
ment of  ch.  Ill,  Laws  of  1891,  to  wit.  May  11, 1891,  the 
plaintiff  acquired  the  title  to  the  lands  described  in  sections 
25  and  36,  township  44  N.,  of  range  13  W.,  with  a  substan- 
tial dam  thereon  across  the  St.  Croix  river,  about  twelve 
feet  in  height,  which  was  at  that  time,  and  ever  since  has 
been,  provided  with  suitable  gates  and  sluices  to  enable  logs 
to  be  driven  over  the  same,  and  also  to  discharge  the  waters 
collected  by  said  dam  out  of  the  same  in  such  quantities  and 
at  such  times  as  he  desired,  and  known  as  the  "  St.  Croix 
dam;"  that  the  dam  held  back  and  accumulated  water  in 
sufficient  quantities  to  furnish  a  driving  stage  of  water  in 
the  St,  Croix  river  below  the  mouth  of  the  Nemakagon  river 
for  a  period  of  from  five  to  six  days,  when  the  water  in  said 
river  below  the  mouth  of  the  Nemakagon  river  would  other- 
wise be  too  low  to  make  it  practicable  to  drive  logs  thereon; 
that  May  11, 1891,  the  plaintiff  also  acquired  the  title  to  the 
lands  described  in  section  7,  township  44  N.,  of  range  11  W., 
with  another  dam  thereon  across  the  St.  Croix  river,  about 
five  feet  in  height,  provided  with  gates  and  sluices  suitable 
and  convenient  for  sluicing  and  driving  logs  over  said  dam, 
and  for  controlling  and  discharging  the  waters  therefrom  in 
such  quantities  and  at  such  times  as  the  plaintiff  might  de- 
sire, and  known  as  the  "  Cutaway  dam,"  the  same  being  of 
sufficient  size  and  capacity  to  hold  back  and  accumulate  a 
sufficient  amount  of  water  to  furnish  a  driving  stage  of 
water  in  the  St.  Croix  river  below  the  mouth  of  the  Nema- 
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kagon  for  a  period  of  from  twenty-four  to  thirty-six  hours, 
when  the  water  in  said  river  would  otherwise  be  too  low  to 
make  it  practicable  to  drive  logs  thereon;  that  ever  since 
May  11, 1891,  the  plaintiff  has  maintained  and  operated  said 
two  dams,  and  no  others,  on  the  St.  Croix  river;  that  the 
two  dams  have  been  so  controlled  and  managed  as  to  best 
subserve  the  interests  of  all  parties  engaged  in  driving  logs 
upon  the  St.  Croix  river  from  points  above  the  St.  Croix 
dam,  but  without  any  regard  to  the  interests  of  any  parties, 
other  than  the  plaintiff,  engaged  in  driving  logs  down  the 
St.  Croix  river  from  or  below  the  mouth  of  the  Nemakagon 
or  any  of  its  tributaries,  except  in  the  year  1895;  that  the 
pine  saw  logs  in  question  were  all  cut  and  banked  upon  the 
Totogatic  river  and  its  tributaries;  that  the  Totogatic  river 
is  a  tributary  of  the  Nemakagon  river,  which  empties  into 
the  St.  Oroix  river  about  twenty  miles  below  the  St.  Croix 
dam;  that  all  of  the  logs  were  driven  out  into  the  St.  Croix 
river,  and  were  thereafter  driven  down  the  St.  Croix  river 
to  the  flowage  of  the  Nevers  dam,  forty  miles  above  the 
city  of  Stillwater;  that  during  all  the  times  mentioned  the 
St.  Croix  river  has  been  navigable  for  logs  and  timber  from 
the  mouth  of  the  Nemakagon  to  the  mouth  of  the  St.  Croix 
river,  and  during  certain  periods  of  each  year  in  its  natural 
state,  without  the  aid  of  any  of  the  dams  mentioned,  and 
that  the  same  has  been  used  as  a  public  highway  for  the 
driving  of  logs  to  market  for  more  than  thirty  years  prior 
to  the  commencement  of  this  action;  that  it  is  impossible 
to  determine  from  the  evidence  what  portion  of  the  defend- 
ants' logs  were  driven,  flowed,  or  transported  below  the 
mouth  of  the  Nemakagon  by  the  aid  of  waters  collected  in 
or  coming  from  the  said  dams  or  from  either  of  them,  and 
therefore  the  court  found  that  none  of  them  were  so  driven, 
flowed,  or  transported. 

As  conclusions  of  law  the  court  found,  in  effect,  that  ch. 
Ill,  Laws  of  1891,  is  a  valid  enactment;  that  the  plaintiff  is 
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entitled  to  collect  tolls  on  logs  sluiced  or  driven  through  or 
over  the  St.  Croix  dam,  though  ^^e  has  constructed,  main- 
tained, and  operated  only  two  of  the  three  dams  across  the 
St.  Croix  therein  provided  for;  that  under  the  act  the  plaint- 
iff is  entitled  to  collect  toll  only  on  logs  di-iven  or  sluiced 
through,  or  which  pass  over,  or  from  a  point  above  to  a 
point  below,  one  or  more  of  said  dams,  and  he  is  not  entitled 
to  collect  on  logs  entering  the  St.  Croix  through  the  Nema- 
kagon,  or  through  streams  entering  the  St.  Croix  below  the 
mouth  of  the  Nemakagon;  that  in  no  event  is  the  plaintiff 
entitled  to  collect  toll  on  logs  entering  the  St.  Croix  from 
the  Nemakagon,  unless  driven  by  the  aid  of  waters  collected 
in  one  or  more  of  such  dams  from  the  point  where  the  drive 
is  begun  in  the  St.  Croix  until  they  reach  the  flowage  of  the 
Xevers  dam,  and  he  is  entitled  to  no  toll  for  aiding  in  the 
driving  of  logs  for  only  a  portion  of  such  distance, —  and 
ordered  judgment  to  be  entered  thereon  accordingly.  From 
the  judgment  so  entered  the  plaintiff  appeals. 

Ch.  Ill,  Laws  of  1891,  contains,  among  other  things,  in 
effect,  the  following  provisions:  (1)  For  the  purpose  of  im- 
proving the  navigation  of  the  St.  Croix  river,  WiUio/m  Scmn- 
try,  his  heirs  or  assigns,  are  hereby  authorized  and  em- 
powered to  build  or  acquire,  maintain  and  operate,  three 
dams  across  said  river  at  such  different  points  as  he  or  they 
may  select,  between  a  point  where  the  west  line  of  section  6, 
in  township  44  north,  of  range  11  west,  crosses  said  river, 
and  the  point  where  the  south  line  of  township  44  north,  of 
range  13  west,  crosses  said  river,  and  also  to  build,  maintain 
and  operate  such  booms  and  other  improvements  upon  said 
river,  between  said  points,  as  may  be  necessary  or  conven- 
ient to  render  the  driving  of  logs  upon  said  river  from  said 
point  first  hereinbefore  mentioned  to  the  head  of  Lake  St. 
Croix  reasonably  convenient  and  certain;  provided,  how- 
ever, that  no  one  of  said  dams  shall  be  constructed  so  as  to 
raise  the  water,  at  the  point  where  the  same  is  constructed. 
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more  than  twelve  feet  above  the  natural  height  thereof. 
(3)  All  dams  authorized  by  this  act  shall  be  constructed 
and  maintained  with  suitable  gates  and  sluices  for  the  pas- 
sage of  logs  over  the  same  and  the  management  and  con- 
trol of  the  water  collected  therein  in  aid  of  the  navigation 
of  the  said  St.  Croix  river.  And  all  such  dams,  their  gates 
and  sluices  and  all  other  improvements  erected  or  main- 
tained upon  said  river  by  the  said  WUHam  Sauntry,  his  heirs 
or  assigns,  under  the  provisions  of  this  act,  shall  at  all  times 
be  under  the  exclusive  control  of  said  Willidm  Sauntry^  his 
heirs  or  assigns,  and  shall  be  controlled  and  managed  as  in 
the  judgment  of  said  William  Sauntry^  his  heirs  or  assigns, 
will  best  subserve  the  interests  of  all  parties  engaged  in  driv- 
ing logs  down  said  river.  (4)  As  compensation  for  the  im- 
provement of  tho  St.  Croix  river,  when  said  WiUia/m  Saimtry^ 
his  heirs  or  assigns,  shaU  home  erected  or  acqui/red^  cmd  %haU 
maintain  said  dams  hereinbefore  authorized  across  said 
river,  said  William  Sanmtry,  his  heirs  or  assigns,  shall  be  en- 
titled, and  they  are  hereby  authorized  and  empowered,  to 
demand,  receive,  levy,  sue  for  and  collect  as  a  toll  the  sum 
of  ten  cents  per  thousand  feet  board  measure  on  all  logs  or 
timber  sluiced  or  driven  through,  or  by  the  aid  of  any  one  of 
said  dams,  or  by  the  aid  of  the  waters  collected  therein; 
and  if  any  such  logs  or  timber  shall  be  so  driven  or  sluiced 
through  or  by  the  aid  of  the  waters  collected  in  more  than 
one  of  said  dams,  then  the  said  WiUiam  Samitrj/^  his  heirs 
or  assigns,  shall  be  entitled  and  they  are  hereby  authorized 
and  empowered  to  demand,  receive,  levy,  sue  for  and  collect 
as  a  toll  the  sum  of  ten  cents  per  thousand  feet,  board  meas- 
ure, upon  all  such  logs  or  timber  for  each  of  the  said  dams 
through  which  or  by  the  aid  of  the  waters  collected  in  any 
one  of  which  any  such  logs  or  timber  shall  have  been  sluiced 
or  driven. 

The  two  points  between  which  the  plaintiff  was  thus  au- 
thorized to  build  or  acquire  the  three  dams  mentioned  appear 
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to  be  about  sixteen  miles  apart  by  the  line  of  the  Upper  St. 
Croix  river.  The  Cutaway  dam,  mentioned,  is  situated  near 
the  point  furthermost  up  the  river,  and  appears  to  be  within 
a  couple  of  miles  of  the  mouth  of  Lake  St.  Croix,  which  is 
the  head  of  the  Upper  St.  Croix  river;  the  St.  CroLx  dam, 
mentioned,  appears  to  be  about  twelve  miles  down  the  river 
from  the  Cutaway  dam,  and  some  three  or  four  miles  north- 
easterly from  the  point  designated  in  the  act  as  being  furth- 
ermost down  the  river;  the  distance  from  the  Cutaway  dam 
to  the  lower  end  of  drives  at  Nevers  dam,  mentioned,  ap- 
pears to  be  about  100  miles  by  the  line  of  the  St.  Croix  river; 
and  Nevers  dam  is  about  forty  miles  above  St.  Croix  Lake 
at  Stillwater.  The  manifest  purpose  of  the  act  was  to  im- 
prove the  navigation  of  the  whole  river,  to  facilitate  the 
driving  of  logs  upon  the  river  as  far  down  as  the  head  of  the 
St.  Croix  Lake, —  at  least,  as  far  down  as  the  Nevers  dam.  It 
was  certainly  not  the  purpose  of  the  act  to  limit  the  collection 
of  toll  to  such  logs  only  as  should  be  driven  or  sluiced  through 
or  passed  over,  or  from  a  point  above  to  a  point  immedi- 
ately below,  one  or  more  such  dams,  a£  held  by  the  trial 
court.  To  hold  that  the  purpose  of  the  act  was  merely  to 
aid  in  driving  logs  upon  the  sixteen  or  eighteen  miles  of  the 
upper  end  of  the  river  would  be  to  do  violence  to  the  express 
language  of  the  act.  There  can  be  no  pretense  that  the  pur- 
pose of  such  dams  was  to  float  logs  up  the  river  into  Lake 
St.  Croix,  at  the  head  of  the  river.  On  the  contrary,  the 
manifest  purpose  was  to  facilitate  the  driving  of  logs  from 
the  upper  point  mentioned  down  the  river  to  the  head  of 
St.  Croix  Lake  at  Stillwater.  Nor  can  we  agree  to  the  sug- 
gestion in  the  conclusions  of  the  trial  court  to  the  effect  that, 
assuming  that  the  plaintiff  is  entitled  to  collect  toll  on  logs 
entering  the  St.  Croix  from  the  Nemakagon,  then  such  right 
is  limited  to  such  logs  as  were  driven,  by  the  aid  of  waters 
collected  in  one  or  more  of  such  dams,  from  the  point  where 
the  drive  began  in  the  St  Croix  down  until  they  reached 
the  flowage  of  the  Nevers  dam. 
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Although  we  disagree  with  the  oonstmction  given  to  the 
act  by  the  trial  court,  as  thus  indicated,  yet,  after  careful 
consideration,  we  are  constrained  to  affirm  this  judgment 
upon  another  ground.  As  indicated  in  the  fourth  section  of 
the  act,  as  given  above,  the  plaintiff  is  only  entitled,  author- 
ized, or  empowered  to  collect  such  toll,  ^^  as  compensation  for 
the  improvement  of  sadd  St.  Croix  river,  when  [he],  his  heirs 
or  assigns,  shaU  have  erected  or  acquired,  and  shall  main- 
tain said  dama  hereinbefore  authorized  across  Boid  rwer.-^ 
The  words  "  said  dams  .  .  •  across  said  river  "  manifestly 
refer  to  the  "  three  dams  "  which  the  plaintiff  was  thereby 
"  authorized  and  empowered  to  build  or  acquire,  maintain 
and  operate  "  across  the  St.  Croix  river  by  the  first  section 
of  the  act.  True,  the  second  section  declares  that,  "for  the 
purpose  of  improving  the  navigation  of  the  Moose  river,'* 
the  plaintiff  was  "authorized  and  empowered  to  build  or  ac- 
quire, maintain  and  operate,  three  dams  across  said  river '' 
at  the  points  therein  designated ;  but  that  in  no  way  obviates 
the  condition  precedent  to  the  collection  of  any  toll  by  the 
plaintiff  for  driving  logs  upon  the  St.  Croix  that  he  should 
first  build  or  acquire,  maintain,  and  operate  the  three  dams 
across  the  St.  Croix  at  the  places  and  in  the  manner  pre- 
scribed. If  the  plaintiff  can  dispense  with  one  of  the  three 
dams  thus  prescribed,  then  he  may  dispense  with  two  of 
them.  The  building  or  acquiring,  maintaining,  and  operat- 
ing such  three  dams  across  the  St.  Croix  is,  to  our  minds,  a 
condition  precedent  to  the  collection  of  tolls, —  so  clear  and 
unambiguous  as  not  to  admit  of  any  other  construction. 

Counsel  contend  that,  with  the  two  dams  where  they  are 
located,  an  additional  dam  would  not  improve  the  naviga- 
tion of  the  river,  and  hence  that  it  would  be  absurd  to  re- 
quire such  additional  dam  as  a  condition  precedent.  Sellers 
V.  Union  Ztmbermg  Co,  39  Wis.  528.  Toll  can  only  be  au- 
thorized as  a  reasonable  compensation  for  improvements 
made  or  services  rendered  as  prescribed  by  law.  Underwood 
Lumber  Co.  v.  Pdica/n  Boom  Co.  76  Wis.  76-86;  Falls  Mfg. 
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Co.  V.  Oconto  Hwer  Imp,  Co.  87  Wis.  151.  It  appears  that 
the  Cutaway  dam  had  existed  in  its  present  fonn  for  nine 
years  prior  to  the  commencement  of  this  action,  and  that 
the  St.  Croix  dam  had  so  existed  for  ten  years  before  the 
commencement  of  this  action.  Nevertheless  the  act  contem- 
plated three  dams  to  be  built  or  acquired,  which  would  im- 
prove the  navigation  of  the  river,  before  any  toll  should  be 
collected.  We  have  no  authority  to  infer  from  extrinsic  cir- 
cumstances that  a  case  for  which  the  words  of  the  statute 
expressly  provide  shall  be  exempted  from  its  operation.  On 
the  contrary,  it  is  our  duty  to  give  effect  to  the  plain  and 
unambiguous  language  of  the  statute.  JSimson  v.  McJiataedty 
69  Wis.  546,  and  cases  there  cited.  We  must  hold  that  the 
construction  of  the  two  dams  across  the  St.  Croix  is  not  such 
a  compliance  with  the  act  as  authorized  the  plaintiff  to  col- 
lect toll  for  aiding  in  driving  any  of  the  logs  in  question. 

This  view  of  the  subject  makes  it  unnecessary  to  deter- 
mine the  question  whether  the  owners  of  the  logs,  or  the 
contractors,,  were  bound  to  pay  the  toll.  See  Johnson  v. 
Orcmage^  45  l£ich.  14.  Nor  is  it  necessary  to  decide  the  very 
important  question  discussed,  as  to  whether  the  act  in  ques- 
tion was  a  private  or  local  biU,  embracing  more  than  one 
subject,  and  that  expressed  in  the  title,  within  the  meaning 
of  sec.  18,  art  IV,  of  our  constitution. 

By  the  Cotirt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


BLEwrrr,  Appellant,  vs.  MoEab  and  others,  Kespondents. 

May  6 —June  IBS,  1898. 

Purchase  of  land  jointly  with  vendor's  agents:  Fraud:  Bemedies:  Money 
had  and  received. 

Plaintiff  and  defendants  agreed  to  become  jointly  interested  in,  and 
oopurchasers  of,  certain  land.  Defendants  were  agents  of  the 
vendor  to  make  the  sale.    They  paid  the  earnest  money,  and  took 
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a  receipt  from  the  vendor,  specifymg  when  subsequent  payments 
should  be  made  and  providing  that  in  case  of  default  in  any  pay- 
ments said  earnest  money  should  be  forfeited,  time  being  of  the 
essence  of  the  contract  Plaintiff  afterwards  paid  to  defendants, 
for  the  vendor,  a  sum  equal  to  the  earnest  money  paid  by  them, 
and  also  his  half  of  the  next  payment,  and  this  money  was  by  them 
paid  over  and  applied  on  the  purchase  in  conformity  with  his  in- 
fitructions.  Plaintiff  thereafter  failed  and  refused  to  make  further 
payments,  and  defendants  completed  the  purchase  and  sold  the 
land  again  at  a  loss,  receiving,  however,  no  money  upon  such  sale, 
but  only  other  jHroperty  which  had  not,  when  the  action  was  com- 
menced, been  converted,  in  whole  or  in  part,  into  money.  The  evi- 
dence tended  to  show  that  defendants  were  to  receive  from  the 
vendor  a  large  commission  on  the  sale,  but  had  falsely  stated  to 
plaintiff  that  no  commission  was  allowed  them  and  that  the  price 
agreed  on  was  the  rock-bottom  price.  Held^  that  plaintiff  could 
not  recover  from  defendants  the  money  paid  by  him,  as  money  had 
and  received  by  them  to  his  use.  If  injured  by  any  fraud  or  deceit 
of  defendants,  his  action  should  be  founded  thereon. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  John  Bremum^  and 
oral  argument  by  Mr,  Brennan  and  Mr,  A.  L,  Scmbom. 

Frederick  S.  Remmgtony  for  the  respondents. 

PiNNET,  J.  This  action  was  before  the  court  on  an  appeal 
by  the  defendants  from  a  judgment  rendered  therein  in 
'  favor  of  the  plaintiff  and  against  the  defendants  for  $1,023.33 
and  costs,  which  was  reversed,  and  the  cause  remanded  for 
a  new  trial.  Blewett  v,  McRae^  88  Wis.  280,  where  the  case 
and  former  decision  are  fully  stated.  At  the  second  trial, 
after  the  conclusion  of  the  evidence,  judgment  of  nonsuit 
was  given  against  the  plaintiff,  from  which  he  has  appealed. 
There  is  no  finding  of  facts,  and  but  few  of  the  facts  devel- 
oped on  the  second  trial  need  be  stated,  in  addition  to  those 
appearing  in  the  report  of  the  case  referred  to  (88  "Wis.  280), 
in  order  to  reach  a  proper  disposition  of  this  appeal. 

The  complaint  alleges  simply  and  only  that  on  or  about 
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March  16,  1891,  the  defendants,  who  were  partners  and 
brokers  under  the  firm  name  and  style  of  Kelley,  Drexel  & 
Co.,  received  of  the  plaintiff  the  sum  of  $1,000,  to  the  plaint- 
iff's use ;  and  the  answer  is  a  general  denial.  It  appears  that 
the  plaintiff  and  the  defendants  agreed  to  become  jointly  in- 
terested in,  and  copurchasers  of,  the  four  lots  in  question, 
and  that  the  defendants  paid  the  earnest  money  upon  such 
purchase,  and  took  a  receipt  from  the  vendor,  Alex.  W. 
Stowe,  for  whom  they  were  acting  as  agents,  specifying  when 
the  subsequent  payments  were  to  be  made,  and  providing 
that,  in  case  of  default  in  any  payment,  said  earnest  money 
should  be  forfeited,  time  being  of  the  essence  of  the  con- 
tract; that  the  plaintiff  afterwards  paid  to  the  defendants, 
who  were  such  agents  of  the  vendor,  Stowe,  a  sum  to  equal 
or  to  balance  the  earnest  money  so  paid  by  them,  and  also 
his  half  of  the  next  payment  of  the  purchase  money,  and 
this  money,  by  the  plaintiff's  express  instructions,  was  so  ap- 
plied accordingly.  The  plaintiff  afterwards  failed  and  re- 
fused to  make  further  payments  of  purchase  money  as  they 
became  due,  and  the  defendants  completed  the  purchase, 
and  sold  the  land  again,  but  at  a  considerable  loss;  receiving 
however,  no  money  upon  such  sale,  but  specific  parcels  of 
property,  which  had  not,  when  this  action  was  commenced, 
so  far  as  appears,  been  converted,  in  whole  or  in  part,  into 
money. 

Evidence  was  given  tending  to  show, —  and  such  was 
claimed  to  be  the  fact, —  that  the  defendants  had  an  agree- 
ment with  the  vendor,  Stowe,  but  concealed  from  the  knowl- 
edge of  the  plaintiff,  by  which  they  were  to  receive  a  com- 
mission upon  the  sale  they  were  thus  making  for  Stowe,  the 
vendor,  of  over  $1,000,  which,  as  between  them  and  Stowe, 
was  to  be  applied  on,  and  deducted  from,  the  last  cash  pay- 
ment, of  $3,800,  to  be  paid  by  the  purchasers  April  6, 1891. 
The  defendants  had  told  the  plaintiff  in  the  meantime,  and 
before  the  purchase  was  agreed  to,  that  the  vendor  was  not 
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allowing  any  commission  to  the  defendants  as  agents;  that 
the  $8,800  agreed  on  was  the  rock-bottom  price  that  the 
property  conld  be  bought  for.  The  evidence  was  that  the 
plaintiff  had  no  notice  of  such  agreement  with  the  vendor 
for  a  commission  to  the  defendants  until  a  short  time  before 
the  last  trial;  and  this  fact  was  relied  on  as  showing  that  a 
fraud  was  committed  against  the  plaintiff,  which  entitled 
him  to  recover  against  the  defendants,  his  copurchasers,  the 
$1,000  he  had  so  paid  in  on  the  purchase. 

The  plaintiff  and  defendant  were  copurchasers  of  the  prop- 
erty from  Stowe,  and  the  defendants  were  Stowe's  agents, 
and  the  $1,000  which  the  plaintiff  remitted  to  them  from 
Fond  du  Lac,  and  for  the  recovery  of  which  he  now  sues  as 
paid  to  his  use,  was  paid  over  and  applied  upon  said  purchase 
strictly  in  conformity  with  the  instructions  of  the  plaintiff 
at  the  time  it  was  remitted.  In  the  letter  inclosing  the 
draft  to  the  defendants  for  $1,000,  the  plaintiff  wrote :  "  Here- 
Avith  inclosed  find  draft  for  $1,000,  with  which  you  will  can- 
cel my  obligations  on  lots  1,  2,  3,  4,  block  202,  town  site  of 
West  Superior,  Wis.  ...  As  I  understand  matters,  one 
half  of  this  is  to  balance  your  earnest  money,  and  the  other 
half  is  to  pay  my  half  of  payment  due  March  19, 1891;  I 
controlling  one  half  interest  in  the  four  lots."  The  plaintiff 
testified,  on  being  asked,  "What  did  you  intend  or  what  did 
you  mean  by  balance ? "  "I  meant  that,  in  accordance  with 
the  agreement,  that  I  was  to  make  the  second  payment, 
which  was  to  balance  the  first  payment  made  by  the  firm, 
and  that  the  second  $500  was  to  pay  half  of  the  second  pay- 
ment. I  think  it  was  the  third  payment."  As  was  said 
when  the  case  was  here  on  the  former  appeal  (88  Wis.  284): 
"  Beyond  question,  that  payment  gave  the  plaintiff  an  equi- 
table interest  in  the  land,  which  he  might  have  enforced  had 
he  made  the  other  payments  as  he  had  agreed.  He  is  not 
here  seeking  to  enforce  the  contract  which  he  had  made,  nor 
to  enforce  or  obtain  any  share  or  payment  of  the  proceeds 
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for  which  the  lots  were  sold,  but  to  recover  back  the  money 
he  had  paid  on  the  contract,  which  he  Was  unable  further  to 
perform,  and  therefore  refused  to  perform.''  And  it  is  not 
shown  that  the  defendants  have  received  any  money  upon 
the  sale,  or  for  the  property  received  on  it.  The  evidence 
does  not  show,  therefore,  that  the  defendants  have  received, 
or  now  hold,  any  money  which  in  equity  belongs  to  the 
plaintiflf,  imless  it  can  be  maintained  that  the  money  paid  by 
him  to  the  defendants  for  his  part  of  the  purchase  price  of 
the  lots,  and  to  the  payment  of  which  the  defendants  appro- 
priated it  by  his  express  direction,  can  still  be  considered  as 
'  money  held  by  them  to  his  use.  The  plaintiff  has  done  noth- 
ing to  rescind  the  contract  of  purchase,  so  far  as  he  is  con- 
cerned. As  to  him,  its  provisions  stiU  remain  in  full  force 
and  effect,  and  he  received  the  benefit  that  it  was  expected 
and  contemplated  he  would  receive  from  its  payment.  Under 
these  circumstances,  we  think  that  he  cannot  maintain  this 
action  to  recover  the  money  thus  paid  over  and  appropri- 
ated. If  the  plaintiflf  has  been  injured  in  consequence  of 
any  fraud  or  deceit  of  the  defendants  in  the  transaction,  he 
may  bring  his  action  founded  thereon,  and  recover  the  dam- 
age he  has  sustained.  We  think  the  nonsuit  was  rightly 
granted. 

By  tTic  Coturt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Sblleoe,  "Respondent,  vs.  Thb  Onr  of  J  anesvillb.  Appellant. 
May  7 —June  SS,  1898, 

OireuU  courts:  Place  of  holding:  Taking  testimony  of  party  at  her  home: 
Immaierial  errors:  Hypothetical  questions:  Damages  for  personal 
injuries:  Mistakes  of  physician, 

1.  Although  our  statutes  do  not  expressly  require  the  circuit  court  to 
be  held  at  the  county  seat,  it  would  be  error  to  hold  it  elsewhere, 
except  in  cases  prescribed  by  statute. 
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2.  At  plaintifiTs  request,  on  the  ground  that  she  was  unable  to  attend 
the  trial,  the  judge  and  jury,  with  the  sheriff  and  the  attorneys  of 
both  parties,  went  to  her  home  some  fifteen  miles  from  the  county 
seat,  and  she  there  testified  before  them  as  a  witness  in  her  own 
behalf  and  was  cross-examined  by  defendant's  attorney.  This  was 
done  against  the  objection  of  defendant's  attorney,  who  offered  to 
waive  notice  and  allow  plaintiff's  deposition  to  be  taken  in  the 
ordinary  way  and  read  on  the  trial  Held,  that  the  taking  of 
plaintiff's  testimony  in  this  manner  is  not  to  be  regarded  as  a  pro- 
ceeding had  in. open  court,  and  did  not  deprive  the  court  of  juris- 
diction or  nullify  its  judgment,  but  was  at  most  a  mere  irregularity 
which  did  not  affect  the  substantial  rights  of  defendant  and  should 
therefore  be  disregarded  on  appeal    Babdeen,  J.,  dissents. 

8.  Allowing  the  plaintiff  in  an  action  for  personal  injuries  to  exhibit 
her  actual  condition  to  the  jury  by  lying  on  a  lounge,  with  her 
physician  attending  her,  when  her  testimony  was  taken,  and  allow- 
ing her  daughter  to  weep,  are  not  grounds  for  reversal  of  a  judg- 
ment in  her  favor. 

4  The  mere  fact  that  hypothetical  questions  put  to  a  medical  expert 
are  in  part  based  upon  his  personal  examination  and  knowledge 
does  not  make  them  objectionable. 

6L  If  one  who  has  been  injured  through  the  negligence  of  another  exer- 
cises ordinary  care  in  the  selection  and  employment  of  a  physi- 
cian, the  mistakes  of  such  physician  will  not  preclude  the  recovery 
of  full  damages,  even  though  by  reason  of  such  mistakes  the  dam- 
age sustained  was  not  diminished  as  much  as  it  otherwise  should 
have  been. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eock 
county:  John  R.  Bennett,  Circuit  Judge,    Affirmed. 

For  the  appellant  there  was  a  brief  by  Horace  McElroy, 
attorney,  and  Wm.  Ruger^  of  counsel,  and  a  brief  in  reply  by 
F.  G.  Bv/rpee^  attorney,  and  Wm.  Ruger^  of  counsel,  and  the 
cause  was  argued  orally  by  Mr.  Ritger  and  Mr.  Burpee. 
They  contended,  inter  alia^  that  the  testimony  strongly  tends 
to  show  that  plaintiff's  long-continued  suffering,  and  the  pres- 
ent diseased  condition  of  her  nervous  system,  are  attributa- 
ble to  the  negligence  or  unskil  fulness  of  her  physician,  in 
failing  to  reduce  the  dislocation  of  her  ankle  at  the  proper 
time.    This  result  was  not  the  natural  and  proximate  se- 
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quence  of  defendant's  negligence.  Where  there  were  two 
antecedent  wrongs,  so  far  operative  that  if  either  had  been 
wanting  the  result  would  not  have  ensued,  the  law  looks  to 
the  immediate  or  nearest  of  such  causes,  and  regards  it  as 
the  proximate  and  sole  cause,  and  holds  the  wrong-doer  to 
whom  it  is  imputable  solely  responsible.  1  Suth,  Dam.  18- 
21;  5  Am.  <fe  Eng.  Ency.  of  Law,  6-10;  Wharton,  Neg. 
§§  87,  97, 13^140;  Cooley,  Torts  (2d  ed.),  68-71;  Brown  v. 
a,  M.  (6  St.  p.  R.  Co.  54:  Wis.  342,  354-360;  Sheridcm  v. 
Bigel/yw^  93  id.  426;  Ba/rUett  v.  Boston  G.  L.  Co.  117  Mass. 
533,  538,  539. 

For  the  respondent  there  was  a  brief  by  Fethera^  Jeffrie^ 
Fifidd  ds  Mouaty  and  oral  argument  by  0.  H.  Fethers  and 
M.  O.  Jeffris.  To  the  point  that  the  charge  of  the  trial 
court  in  respect  to  mistakes  of  the  attending  physician  was 
correct,  they  cited  Loeser  *o.  Humphrey ^  41  Ohio  St.  378; 
Page  v.  Bucksport^  64  Me.  51 ;  Lyons  v.  Erie  R.  Co.  57  If.  Y. 
489;  TtMe  v.  Fa/rmington^  58  N.  H.  13;  Stover  v.  BVueMU^ 
51  Me.  439;  Bard/weU  v.  Jama/hGa^  15  Vt.  438;  Collins  v. 
Cotmoil  Bluffs^  32  Iowa,  324;  Rioe  v.  Des  Moines,  40  id.  638; 
Eastmcm  v.  Sanhom^  3  Allen,  594;  Nagel  v.  M.  P.  R.  Co.  75 
Mo.  654,  42  Am.  Eep.  418;  PuUman  Palace  Car  Co.  v. 
BUhm,  109  111.  20,  50  Am.  Kep.  601;  Reed  v.  Detroity  108 
Mich.  224;  McNamiara  v.  CUntonviUe,  62  Wis.  207. 

Cassodat,  0.  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  reason  of  an  alleged  defective 
sidewalk  on  the  westerly  side  of  South  River  street,  in  Janes- 
ville,  about  1  o'clock  in  the  afternoon  of  October  18, 1893. 
Issue  being  joined  and  trial  had,  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff,  and  assessed  her  damages  at  $5,000. 
From  the  judgment  entered  thereon  the  defendant  brings 
this  appeal. 

It  appears  from  the  record  that  after  the  cause  came  on 
for  trial.  May  17, 1897,  and  the  jury  had  been  sworn,  the 
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plaintiff's  counsel  stated  to  the  court,  in  substance,  that  the 
plaintiff,  who  resided  near  Evansville,  was  unable  to  attend 
the  trial  at  the  court  house,  and  asked  leave  to  take  her  tes- 
timony, and  requested  that  the  presiding  judge  and  the  jury 
be  present  at  her  home  at  the  taking  of  her  testimony;  that 
the  defendant  objected  to  such  request,  and  to  having  any 
part  of  the  cause  tried  away  from  the  court  house,  and  then 
offered  to  waive  any  objection  as  to  notice,  and  to  consent 
to  take  her  deposition  in  the  ordinary  way,  and  allow  it  to 
be  read  on  the  trial.  The  court,  however,  granted  the 
plaintiff's  request,  to  which  the  defendant  excepted;  and 
thereupon  the  presiding  judge  and  the  jurors  sworn  in  the 
case  were  taken  to  the  plaintiff's  home,  near  Evansville,  in 
charge  of  the  sheriff;  and  the  plaintiff  was  carried  into  their 
presence  upon  a  lounge,  and  was  sworn  and  testified  as  a 
witness  in  her  own  behalf  while  so  lying  upon  the  loimge 
and  being  administered  to  by  her  physician.  Error  is  as- 
signed because  such  testimony  of  the  plaintiff  was  so  taken 
at  her  home,  in  the  presence  of  the  jurors  and  the  presiding 
judge,  instead  of  being  taken  in  the  court  house  in  Janes- 
ville. 

The  statute  provides  that:  "Each  county  shall  at  its  own 
expense  provide  at  the  county  seat,  a  court  house,  .  .  . 
and  keep  the  same  in  good  repair.  Until  such  court  house 
be  provided  or  when  the  court  house  shall  from  any  cause 
become  unsafe,  inconvenient  or  unfit  for  holding  court,  the 
county  board  shall  appoint  some  other  convenient  building, 
at  the  county  seat,  for  that  purpose  temporarily;  and  such 
building  shall  then  be  deemed  the  court  house  for  the  time 
being  for  all  purposes."  S.  &  B.  Ann.  Stats,  sec.  656.  The 
statute  also  provides  that  whenever  it  shall  be  deemed  un- 
safe or  inexpedient  by  reason  of  certain  calamities,  therein 
mentioned,  to  hold  any  court  at  the  time  and  place  appointed 
therefor,  the  justices  or  judges  of  the  court  may,  by  an  order 
in  writing,  appoint  any  other  place  within  the  same  county, 
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and  any  other  time  for  holding  the  same;  and  the  said  ad- 
journed session  shall  be  taken  as  part  and  continuance  of 
the  term,  and  all  proceedings  in  the  court  may  be  continued 
at  the  adjourned  times  and  places,  and  be  of  the  same  force 
and  effect  as  if  the  court  had  continued  its  session  at  the 
place  it  was  holden  before  such  adjournment.  S.  <fe  B.  Ann. 
Stats,  sec.  2574. 

This  court  has  held  "  that  a  county  can  only  have  one 
county  seat,  and  that  the  court  house  must  be  at  the  county 
seat,  except  in  the  special  cases  prescribed,  when  from  neces- 
sity courts  may  be  temporarily  held  elsewhere."  Pepvn  Co. 
V.  PrmdU^  61  Wis.  307.  To  the  same  effect,  Boa/rd  of  Comm^rs 
of  White  Co.  V.  Cwm,  136  Ind.  562.  It  will  be  observed  that 
our  statute  does  not  expressly  require  the  circuit  court  to  be 
held  at  the  county  seat,  as  in  some  of  the  states  (Funk  v.  Car- 
roll Co.  96  Iowa,  158),  nor  as  required  of  the  county  courts 
in  this  state  (E.  S.  1878,  sec.  2440).  Nevertheless  it  would 
certainly  be  error  to  hold  a  circuit  court  at  a  place  other 
than  the  county  seat,  except  in  cases  prescribed  by  statute. 
We  cannot  regard  the  proceeding  at  the  home  of  the  plaintiff 
as  being  taken  in  open  court,  although  it  must  be  regarded 
as  a  proceeding  in  the  action.  The  important  question  is 
whether  the  irregularity  in  the  manner  of  taking  the  plaint- 
iff's testimony  was  such  as  should  work  a  reversal.  There  is 
no  pretense  that  she  was  not  regularly  sworn  before  giving 
her  testimony,  nor  that  any  of  the  jurors  or  the  presiding 
judge  was  absent  during  any  portion  of  the  time  her  testimony 
was  being  taken,  nor  that  the  defendant's  counsel  did  not  have 
and  exercise  the  full  opportunity  to  cross-examine  her  at 
length.  The  proceeding  was  somewhat  similar  to  a  view  of 
"  the  premises  or  place  in  question,  or  any  property,  matter 
or  thing,  relating  to  the  controversy  between  the  parties," 
by  the  presiding  judge  and  jury,  which  a  trial  court,  in  a 
proper  case,  is  expressly  authorized  by  statute  to  order.  R.  S. 
1878,  sec.  2852.  While  we  may  not  be  willing  to  go  to  the 
Vol.100  — 11 
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extent  of  some  courts  in  upholding  trials  and  adjudications 
had  outside  of  the  court  house,  yet  the  authorities  are  ample 
to  support  the  proposition  that  the  taking  of  the  plaintiflTs 
testimony  in  the  manner  indicated  did  not  deprive  the  court 
of  jurisdiction,  nor  nullify  the  judgment,  but  was,  at  most, 
an  irregularity.  Le  Orange^a  Leasee  v.  Wa/rd^  11  Ohio,  257; 
Mohon  V.  BarhreadeTy  18  Kan.  383;  State  v.  Peyton^  82  Mo. 
App.  622;  Bates  v.  Sabin^  64  Vt.  511;  Beed  v.  State  (Ind. 
Sup.),  46  N.  E.  Rep.  135. 

Being  a  mere  irregularity,  the  question  recurs  whether  it 
is  such  an  error  as  should  work  a  reversal.  The  statute  ex- 
pressly requires  this  court  to  disregard  any  error  in  the  pro- 
ceedings which  does  not  affect  the  substantial  rights  of  the 
adverse  party,  and  declares  that  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error.  R.  S.  1878,  sec. 
2829.  This  court  has  applied  that  statute  in  cases  too  numer- 
ous to  mention.  In  our  judgment,  the  substantial  rights  of 
the  defendant  were  not  prejudiced  or  affected  by  the  tak- 
ing of  the  plaintiff's  testimony  in  the  manner  indicated. 
The  theory  of  counsel  seems  to  be  that  the  plaintiff's  appear- 
ance upon  the  lounge,  with  her  attending  physician,  may 
have  created  sympathy  on  the  part  of  the  jury ;  but  that  is 
just  as  likely  to  occur  in  any  case  where  the  injured  party 
appears  in  court  as  a  witness  upon  the  trial.  If  the  condi- 
tion and  appearances  of  such  party  are  genuine,  then  there 
is  no  good  reason  for  concealing  them.  If,  on  the  contrary, 
they  are  feigned,  then  the  jury  are  quite  likely  to  detect 
the  pretension;  and  so  the  influence  is  liable  to  operate 
against  the  party,  as  well  as  in  his  favor,  according  to  the 
facts.  We  must  hold  that  the  taking  of  the  plaintiff's  tes- 
timony in  the  manner  indicated,  although  irregular,  is  not 
reversible  error.  We  perceive  no  error  in  allowing  the 
plaintiff  to  exhibit  her  actual  condition  to  the  jury,  nor  in 
allowing  her  daughter  to  weep. 

Error  is  assigned  by  reason  of  exceptions  taken  to  certain 
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hypothetical  questions  put  to  the  physicians.  These  ques- 
tions are  lengthy.  It  is  enough  to  say  that  they  appear  to 
contain  nothing  but  what  is  supported  by  evidence.  Upon 
objection  being  made,  counsel  were  informed  that  if  there 
was  anything  as  to  the  plaintiff's  condition  not  embraced  in 
the  question,  and  the  defendant's  counsel  would  point  it  out, 
then  it  might  be  added,  but  nothing  additional  was  sug- 
gested. The  criticism  that  the  question  was  indefinite  is 
without  foundation.  The  mere  fact  that  the  questions  were 
in  part  based  upon  the  personal  examination  and  knowledge 
of  such  physicians  did  not  make  them  objectionable.  The 
rules  of  law  applicable  to  such  questions  have  frequently 
been  stated  by  this  court  in  cases  cited  by  the  respective 
counsel,  and  need  not  be  restated  here.  Quinn  v.  SiggmSy 
63  Wis.  664;  Kreuziger  v.  C.  A  N.  W.  R.  Go.  73  Wis.  158; 
SmdUey  v.  Appletothy  75  Wis.  18;  Yosbv/rg  v.  Putney y  80  Wis. 
523;  Zoldoake  v.  States  82  Wis.  680;  ZouisviUey  N.  A.  <&  0. 
JR.  Go.  V.  Woody  113  Ind.  544;  ZawisviUey  N.  A.  <b  G.  R.  Go. 
V.  Fdheyy  104  Ind.  409. 

Error  is  assigned  because  the  court  charged  the  jury  that: 
"  The  plaintiff  is  not  held  responsible  for  the  errors  or  mis- 
takes of  a  physician  or  surgeon  in  treating  an  injury  received 
by  a  defect  in  the  street  or  sidewalk,  providing  she  exercises 
ordinary  care  in  procuring  the  services  of  such  physician. 
Where  one  is  injured  by  the  negligence  of  another,  or  by 
negligence  of  a  tovm  or  city,  if  her  damages  have  not  been 
increased  by  her  ovm  subsequent  want  of  ordinary  care  she 
will  be  entitled  to  recover  in  consequence  of  the  wrong 
done,  and  the  full  extent  of  damage,  although  the  physician 
that  she  employed  omitted  to  employ  the  remedies  most  ap- 
proved in  similar  cases,  and  by  reason  thereof  the  damage 
to  the  injured  party  was  not  diminished  as  much  as  it  other- 
wise should  have  been."  Such  charge  is  certainly  supported 
by  authority  as  well  as  reason.  Loeser  v.  Svmph/reyy  41 
Ohio  St.  378 ;  LouisviUey  N.  A.  c&  G.  R,  Go.  v.  Fai^eyy  104  Ind. 
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411,  424;  Reed  v.  Be^oity  108  Mich.  224;  PvUman  Palace 
Car  Co.  V,  Bhihrn^  109  HI.  20;  Rice  v.  Dee  Moines j  40  Iowa, 
638;  Stover  v.  BlvshiUj  61  Me.  439;  Tuttte  v.  Fan^rrmigtony 
68  N.  H.  13;  Boynton  v.  Somersworthy  68  N.  H.  821;  Lyons 
V.  Erie  R.  Co.  67  K  T.  489;  Ba/rdmdL  v.  Jamaica,  16  Vt. 
438.  The  wrongdoer  may  well  anticipate  that  the  person 
injured  will  employ  a  physician  or  surgeon,  and  in  doing  so 
will  exercise  ordinary  care  in  making  the  selection;  but, 
where  that  is  done,  such  person  cannot  be  expected  to  as- 
sume the  responsibility  of  the  very  highest  degree  of  skill. 
This  court  has  gone  so  far  as  to  hold  that,  "  where  personal 
injuries  result  proximately  from  negligence  or  other  tort, 
the  wrongdoer  is  liable  for  the  damages  actually  sustained, 
although  they  are  increased  by  a  tendency  to  disease  on  the 
part  of  the  person  injured."  MoNama/ra  v.  CUntoiwilley  62 
Wis.  207. 

This  disposes  of  the  principal  errors  assigned.  Others  are 
mentioned,  but  they  are  not  such  as  require  particular  con- 
sideration. They  must  be  regarded  as  overruled.  Certainly 
there  is  evidence  sufficient  to  sustain  the  verdict. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Bardeen,  J.  The  record  in  this  case  shows  that,  after  the 
trial  had  commenced,  at  the  request  of  plaintiff's  counsel  the 
judge,  the  attorneys  on  both  sides,  the  reporter,  together 
with  the  jury  and  the  sheriff,  left  the  court  house,  in  the  city 
of  Janesville,  and  proceeded  to  Evansville,  some  fifteen  miles 
away,  and  continued  court  proceedings  at  the  home  of  the 
plaintiff,  by  taking  her  testimony  in  the  same  manner  as 
though  present  in  court.  This  was  done  against  the  protest 
of  defendant's  counsel,  and  in  the  face  of  an  offer  by  them 
to  go  and  take  the  deposition,  waiving  any  objection  to  its 
use  at  the  trial.  The  majority  opinion  virtually  concedes  that 
court  proceedings  can  only  be  lawfully  had  at  the  place  duly 
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appointed  for  holding  such  court.  While  there  is  no  express 
statutory  provision  saying  that  the  courts  shall  be  held  at 
the  oounty  seat,  the  fact  that  they  have  been  so  held  since 
the  state  was  organized,  and  the  further  fact  that  authority 
is  given  by  law  to  the  judge  to  appoint  some  other  place  to 
hold  court  than  the  place  usually  designated  therefor,  implies 
that  it  cannot  be  changed  except  for  the  causes  stated  in  the 
statute.  R.  S.  1878,  sec.  2574.  The  implication  thus  arising 
is  as  potent  and  binding  as  though  there  had  been  an  express 
prohibition  in  the  statute  against  the  itineracy  of  the  court. 
The  mischiefs  that  might  arise  from  permitting  a  court  to 
assume  a  vagrant  character,  and  to  travel  from  place  to 
place,  are  so  manifold  that  it  requires  no  argument  for  their 
demonstration.  It  needs  but  the  suggestion  of  the  fact  to 
bring  to  the  mind  a  panorama  of  trouble  that  might  follow, 
fatal  alike  to  the  rights  of  parties  and  to  the  dignity  of  the 
court. 

So  far  as  I  can  discover,  courts  have  uniformly  held  that 
the  acts  and  proceedings  of  a  court  outside  of  the  place  ap- 
pointed by  law  for  holding  the  same  are  void.  The  law  is 
so  stated  in  Bowrd  of  Oomm^rs  of  White  Co.  v.  Owm^  136 
Ind.  562;  and  this  conclusion  is  in  harmony  with  good  sense 
and  sound  reason.  See,  also,  WHMa/ma  v.  Beutzdj  60  Ark. 
155;  Funk  v.  Ga/rroU  Co.  96  Iowa,  158.  I  desire  to  empha- 
size the  fact  that  such  proceedings  are  void,  as  distinguished 
from  irregularities,  because,  as  I  view  it,  this  court  has  mis- 
takenly treated  the  procedure  of  the  trial  court  in  this  case 
as  a  mere  irregularity.  The  theory  upon  which  this  branch 
of  the  case  was  disposed  of  is  that  the  proceeding  of  the 
trial  court  amounted  simply  to  the  taking  of  the  deposition 
of  plaintifiF, —  an  irregularity  or  error  in  discretion,  cured  by 
the  beneficent  provisions  of  sec.  2829,  E.  S.  1878.  This  con- 
clusion is  not  in  harmony  with  the  record.  The  testimony 
of  plainttflf  was  taken  the  same  as  if  she  were  in  open  court 
at  the  proper  place,  but  in  fact  at  a  farm  house  more  than 
fifteen  nules  distant  from  the  county  seat.    There  is  no  pre- 
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tense  of  its  having  been  offered  as  a  deposition.  The  pro- 
ceeding was  nothing,  if  not  a  proceeding  in  court  If  a 
deposition,  it  was  contrary  to  every  rule  of  procedure,  and 
inadmissible  against  defendant's  objection.  It  was  a  pro- 
ceeding contrary  to  every  rule  of  correct  practice,  prejudi- 
cial to  defendant's  rights,  and  derogatory  to  the  dignity  of 
the  court.  It  was  a  complete  departure  from  the  ordinary 
course  of  legal  procedure,  and  without  right  or  authority. 
If  the  proceeding  was  void,  it  cannot  be  cured  by  resort  to 
the  statute.  It  tinctured  the  whole  case  with  error  so  plain 
and  palpable  as  to  render  the  judgment  utterly  void.  Be- 
cause of  its  flagrancy,  and  lest  it  become  a  precedent  for 
future  departures  from  correct  practice  by  trial  courts,  I 
desire  to  here  enter  my  protest  against  glossing  it  over  or 
excusing  it  as  an  irregularity. 


IfALONB  and  another,  Respondents,  vs.  Gebth,  Appellant. 

May  9— June  ts,  1S98. 

(1)  Instructions  to  Jury  aa  to  comments  of  counseL    (2)  Attorneys:  Lia- 
bility for  mistakes. 

1  A  charge  that  the  jury  must  pay  no  attention  to  comments  on  the 
part  of  counsel  or  of  the  court  is  Tield  not  a  material  error,  where, 
in  immediate  connection  therewith,  the  court  charged  that»  in  ar- 
riving at  their  yerdict,  the  jury  "  must  take  in  evidence  aU  the 
evidence  and  only  the  evidence; "  that  in  running  over  the  evi- 
dence it  was  for  them  to  say  what  weight  should  be  given  to  the 
testimony  of  each  witness;  and  that  they  were  the  judges  of  the 
candor  and  fairness  of  the  witnesses,  and  the  only  judges  as  to 
the  weight  that  should  be  given  to  the  testimony  of  each  of  the 
partiea 

2.  If  an  attorney  is  fairly  capacitated  to  discharge  the  duties  ordinarily 
incumbent  upon  one  of  his  profession,  and  acts  with  a  proper  de- 
gree of  attention,  and  with  reasonable  care,  and  to  the  best  of  his 
skiU  and  knowledge,  he  will  not  be  responsible  for  an  injury  to 
his  client  from  his  errors  or  mistakes. 
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Appeal  from  a  judgment  of  the  county  court  of  Dodge 
county:  C.  A.  Cheistiansen,  Judge.    Affirmed. 

Action  in  justice's  court,  in  Dodge  county,  founded  on  an 
agreement  by  which  the  plaintiffs,  as  attorneys  at  law,  were 
to  foreclose  a  mortgage  held  by  the  defendant  against  John 
Yogt  and  wife,  and  for  which  plaintijffs  were  to  receive  $100, 
and  costs,  that  were  subsequently  taxed  at  $82.20.  It  was 
claimed  that  the  services  so  performed  were  reasonably  worth 
the  sum  of  $182.20,  for  which  judgment  was  demanded, 
with  interest  from  May  9, 1896. 

By  the  answer  as  amended  before  trial  in  the  county 
court,  to  which  the  case  was  appealed,  the  defendant  alleged 
that  the  contract  was  that  plaintiffs  should  do  the  work  in 
question  for  $100,  and  that  the  defendant  should  have  the 
taxable  costs.  By  way  of  defense,  it  was  set  up,  among 
other  things,  that  the  plaintiffs  agreed  to  do  the  work  in  a 
diligent  and  professional  manner,  and  had  failed  to  comply 
with  the  terms  of  said  contract  through  neglect  and  igno- 
rance of  their  profession,  by  commencing  the  foreclosure 
action  against  the  wrong  parties,  which  neglect,  etc.,  was 
not  excusable,  they  being  at  said  time  attorneys  admitted 
to  practice,  whereby  the  defendant  sustained  great  damage 
in  costs  and  the  loss  of  interest  on  her  mortgage  of  $4,500 
for  one  year;  that  the  mortgagor  John  Vogt  shortly  before 
died,  in  Fond  du  Lac  county,  leaving  an  estate  therein  to  be 
probated,  and  that  it  was  a  part  of  the  duty  of  plaintiffs  to 
file  a  claim  for  this  defendant  against  said  estate  for  the 
purpose  of  collecting  therefrom  any  deficiency  that  might 
arise  and  be  owing  to  her  from  said  John  Vogt  or  his  estate 
upon  the  sale  of  the  mortgaged  premises;  that  the  estate  of 
said  Vogt  was  solvent,  and  the  debts  which  were  filed 
against  the  same  were  paid  in  full;  that  the  plaintiffs,  be- 
fore the  time  therefor  had  expired,  promised  and  agreed  to 
file  such  claim  of  the  defendant  as  a  part  of  their  duty  in 
protecting  her  interest  under  said  mortgage,  but,  neglecting 
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their  duty  as  af oroBaid,  they  failed  to  file  such  claim,  and 
made  a  bid  for  the  mortgaged  premises  upon  the  sale  of 
$8,100,  which  was  $100  more  than  any  bid  authorized  to  be 
made  by  them,  and  the  amomit  due  upon  said  judgment  to 
this  defendant  at  the  time  of  the  sale  was  $8,292;  whereby 
the  defendant  was  damaged  in  the  sum  of  $292. 

The  defendant  further  alleged  that,  after  the  plaintiffs 
had  obtained  a  judgment  of  foreclosure,  the  farm  covered  by 
said  mortgage  was  vacated  and  left  unoccupied,  and  that 
the  plaintiffs,  acting  through  John,  G.  BachJmber^  one  of  said 
plaintiffs,  promised  defendant  that  if  the  farm  was  vacated 
he  would  get  somebody  to  do  the  plowing  upon  it,  and  that 
the  defendant  relied  upon  said  Bachhvher  doing  so,  but,  al- 
though said  farm  was  vacated,  plaintiffs  failed  and  neglected 
to  have  any  one  do  the  plowing  or  any  part  thereof,  and 
none  was  done  upon  the  place  until  it  was  sold.  May  9, 1896, 
when  Bachhvher  bid  in  the  place  in  the  name  of  the  defend- 
ant, though  the  plowing  was  left  undone,  whereby  the  de- 
fendant was  damaged  in  the  sxmi  of  $500;  that  said  plaintiffs 
undertook  to  find  a  purchaser  for  said  farm,  and  that  numer- 
ous parties  who  desired  said  farm,  or  to  buy  said  judgment 
of  foreclosure  thereon,  saw  the  plaintiffs,  and  offered  the  sum 
of  $8,000  therefor,  but  they  neglected  their  duty  to  the  de- 
fendant in  the  premises,  and  wrote  to  her  saying  that  they 
could  get  for  the  claim  of  the  defendant  clear  $7,500,  or 
possibly  $7,600,  and  advised  her  to  accept  said  offer  as  being 
the  highest  they  could  get  for  it,  when  in  truth  and  in  fact 
they  had  been  offered  $8,000  therefor,  whereby  the  defend- 
ant suffered  other  damages  in  the  sum  of  $200;  that  plaintiffs 
claimed  to  have  employed  one  T.  J.  Hoey  to  act  as  guardian 
ad  litem  for  certain  minor  defendants  in  the  foreclosure  ac- 
tion, and  agreed  he  should  be  paid  $25  for  such  services; 
that  the  said  Hoey  sued  the  defendant  for  his  fees,  and,  re- 
lying upon  the  advice  of  the  plaintiffs  and  her  own  attorneys,, 
she  defended  the  action,  and  it  was  finally  setUed,  and  she 
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paid  on  account  of  the  same  $50  to  him  and  for  expenses  in 
said  case,  by  reason  of  which  she  had  been  damaged  in  the 
sum  of  $50.  The  defendant  demanded  the  dismissal  of  the 
complaint,  and  that  she  recover  the  damages  as  above  stated. 

These  several  matters  were  put  in  issue,  and  the  case  came 
on  to  be  tried  before  the  court  and  jury.  It  appeared,  in 
brief,  that  the  plaintiffs,  attorneys  at  law,  foreclosed  a  mort- 
gage of  $4,500,  face  value,  for  the  defendant  on  certain  lands 
in  Fond  du  Lao  county,  got  judgment  of  foreclosure  for  $7,398, 
waited  a  year  after  they  had  judgment,  then  advertised  the 
land  for  sale,  and  sold  it  May  9, 1896,  obtaining  an  order 
confirming  the  sale,  and  the  deed  was  delivered  to  the  de- 
fendant, who  bid  it  in ;  that  they  bid  in  the  property,  at  her 
direction,  for  $8,100;  that  the  amount  due  on  the  judgment 
at  the  time  of  the  sale  was  about  $8,200.  The  testimony  of 
Mr.  Backh/uher^  one  of  the  plaintiffs,  was  that  he  did  this 
work  to  the  best  of  his  ability,  and  as  good  as  any  one  could 
do  it;  that  they  had  a  settlement  with  the  defendant,  when 
she  said  she  had  no  money  to  pay  the  sheriff  with,  to  whom 
$30.80  was  coming,  and  that  he  should  pay  it,  which  he  did ; 
then  a  conversation  ensued  about  what  the  plaintiffs  were 
to  get,  and  it  was  settled  there  that  they  were  to  get  $182.20 
and  the  $30.80  which  they  had  paid  out,  and  that  she  i)aid 
back  that  $30.80;  that  the  only  agreement  that  he  made  was 
to  foreclose  the  mortgage  for  the  $100  that  was  stipulated 
therein,  if  it  would  include  the  taxable  costs;  that  the  settle- 
ment was  after  the  work  had  been  done  and  the  deed  made 
out  to  her;  that  he  was  to  get  solicitor's  fees  and  costs  for 
the  wcwrk;  that  the  defendant  said,  if  the  property  would 
sell  for  more  than  the  amount  due  her,  she  would  give  them 
more,  but  if  it  did  not  sell  for  more  he  was  to  have  solicit- 
or's fees  and  costs  and  taxable  costs. 

There  was  testimony  given  concerning  an  alleged  failure 
to  make  certain  heirs  of  the  Vogt  estate  parties,  and  the 
delay  that  ensued  in  consequence  thereof;  that  other  attor- 
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neys  appeared  and  demurred  to  the  complaint;  that  delay 
occurred  in  serving  the  amended  complaint,  and  also  in  ob- 
taining the  address  of  one  of  the  heirs,  which  it  seems  plaint- 
iffs used  proper  diligence  to  obtain;  that  delay  occurred  in 
obtaining  service  of  papers,  and,  notwithstanding  efforts  used 
for  that  purpose,  they  did  not  succeed  until  January  22, 1895 ; 
that  the  plaintiff  BacKhuher  informed  the  defendant  that  the 
plaintiffs  could  get  a  judgment  for  deficiency  by  giving  no- 
tice, but  she  would  not  have  it;  that  the  court  was  not  then 
in  session;  that  she  did  not  want  to  delay  any  more,  because 
summer  was  coming  on;  that  they  could  not  get  any  one  to 
do  the  plowing;  that  the  defendant  was  living  in  California; 
that  they  had  an  agreement  with  Mr.  Hoey  to  act  as  guard- 
ian ad  litem^  and  agreed  to  pay  him  $25  for  his  services; 
that  some  of  the  minor  defendants  did  not  appear  and  ask 
for  a  guardian  ad  litem  within  the  twenty  days  after  service, 
fio  they  had  to  have  Hoey  appointed. 

The  judgment  roll  in  the  foreclosure  case  of  Arma  C. 
Gerth  V.  Margaretha  Yogt  amd  others  was  put  in  evidence, 
and  it  appeared  that  the  taxable  attorney's  fees  in  the  case 
were  $98.73,  and  the  disbursements  $38.25.  There  was  a 
conversation  between  Mr.  Bachh/uher  and  the  defendant, 
Mrs.  Gerth^  in  regard  to  the  fees  claimed,  in  the  neighbor- 
hood of  $180,  when  she  said  she  had  made  a  contract  with 
him  to  do  the  work  for  $100.  Mr,  Bachhvher  said  it  was 
customary  for  attorneys  to  take  the  taxable  costs.  Then 
she  replied  that  it  would  be  all  right  if  they  sold  the  farm 
to  somebody  else.  The  conversation  finally  came  dovm  to 
the  point  that  he  was  to  have  the  amount  of  about  $180, 
and  she  asked  him  how  much  she  owed  him.  He  made  out 
a  slip,  and  gave  it  to  her.  She  was  satisfied  when  he  gave 
her  the  slip.  They  did  not  have  words.  BaGhhvher  further 
testified  that  the  $30.80  paid  by  him  to  Watson  as  sheriff's 
fees  was  not  taxed  as  a  part  of  the  judgment;  that  he  told 
the  defendant  that  the  $25  he  was  to  pay  Hoey  he  would 
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pay  out  of  his  fees,  and  she  could  pay  Hoey  and  deduct  it 
accordingly.  The  defendant  testified  in  relation  to  the  vari- 
ous matters  mentioned,  and  that  she  never  agreed  to  pay 
him  taxable  costs  in  addition  to  solicitor's  fees;  that  he  said 
he  would  do  the  work  for  $100,  but  no  less;  that  Hoey  sued 
her  for  $25,  because  he  did  not  get  his  pay  as  guardian  ad 
Utem  in  the  suit,  which  Bachh/uber  had  promised;  that  she 
did  not  expect  to  get  anything  more  than  the  face  of  the 
mortgage  and  interest;  tiiat  she  made  a  bargain  with  Bach- 
huber  to  pay  him  the  $100  mentioned  as  solicitor's  fees;  that 
if  she  had  to  take  the  land  she  should  have  the  taxable  costs, 
and  would  not  expect  the  costs  if  the  land  was  sold  to  some- 
body else. 

At  the  close  of  the  testimony  the  defendant  moved  that 
a  verdict  be  directed  in  her  favor.    The  motion  was  denied. 

The  court  set  forth  in  its  charge  to  the  jury  the  respective 
contentions  of  the  parties,  and  said:  "The  contract  as  to 
what  they  should  get  for  their  services  in  foreclosing  this 
mortgage  is  simply  a  question  of  fact  for  you  to  determine 
under  the  evidence; "  that  when  a  contract  is  set  up  by  a 
party  to  an  action  it  was  his  duty  to  show,  by  a  preponderance 
of  evidence,  what  the  contract  was,  and,  if  the  other  party 
claims  that  the  contract  was  as  they  say  here,  the  burden  of 
proof  was  on  them.  "  It  is  for  you  to  determine  under  the 
testimony,  and  under  the  testimony  alone,  what  the  contract 
was  as  to  the  pay  that  they  should  receive  from  the  defend- 
ant for  the  services  rendered."  In  respect  to  the  coimter- 
claim,  the  court  charged  the  jury  that  "  an  attorney  must 
be  held  to  undertake  to  use  a  reasonable  degree  of  care  and 
skill,  and  to  possess  to  a  reasonable  extent  the  knowledge 
that  is  requisite  to  a  proper  performance  of  the  duties  of  his 
profession,  and,  if  injury  results  to  his  clients  from  a  lack  of 
such  knowledge  and  skill  or  from  a  failure  to  exercise  the 
same,  the  client  may  recover  damages  to  the  extent  of  the 
injury  sustained.    But,  on  the  other  side,  we  are  all  human 
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beings,  and  attorneys  also,  and  attorneys  are  not  responsi- 
ble for  errors  and  mistakes  that  they  make.  If  an  attorney 
is  fairly  capacitated  to  discharge  the  duties  ordinarily  in- 
cumbent upon  one  of  his  profession,  and  acts  with  a  proper 
degree  of  attention,  and  with  reasonable  care,  and  to  the 
best  of  his  skill  and  knowledge,  he  will  not  be  responsible." 
The  court  left  it  to  the  jury  to  say  whether,  under  the  cir- 
cumstances, the  evidence  had  shown  them  that  plaintiffs  had 
done  their  whole  duty  in  pressing  this  suit  as  soon  as  they 
possibly  could  or  not,  and  charged  that,  if  they  had  done 
what  could  reasonably  be  expected  of  them,  the  jury  could 
not  assess  damages;  that  damages  could  be  assessed  only  if 
they  neglected  their  duty  in  doing  what  they  ought  to  have 
done  under  the  circumstances.  The  court  left  it  to  the  jury 
to  deduct  the  amount  paid  to  Hoey,  guardian  ad  Utem^  up 
to  $25,  and  said  that  in  arriving  at  their  verdict  they  must 
take  the  evidence,  and  only  the  evidence  Various  excep- 
tions were  taken  to  the  charge. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for 
$184.20,  and  from  the  judgment  entered  thereon  the  defend- 
ant appeals. 

For  the  appellant  there  was  a  brief  by  C^ffi/n,  <6  Sutherland, 
and  oral  argument  by  D.  D.  Sutherland. 

M.  Z.  Ztcechj  for  the  respondents. 

PiNNEY,  J.  We  think  that  it  cannot  be  maintained,  in 
any  fair  view  of  the  evidence,  that  the  defendant  was  en- 
titled to  have  a  verdict  directed  in  her  favor,  and  the  court 
rightly  refused  the  defendant's  request. 

Our  attention  has  been  directed  to  the  following  passage 
in  the  charge  of  the  court  to  the  jury  assigned  as  error: 
"Now,  in  arriving  at  your  verdict,  gentlemen  of  the  jury, 
you  must  take  in  evidence  all  the  evidence,  and  only  the  evi- 
dence.  You  must  pay  no  attention  to  comments  on  the  part 
of  counsel  in  this  case  or  of  the  court    And,  in  nmning 
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over  the  eYidenoe,  it  is  for  yon  to  say  what  weight  shall  be 
given  to  the  testimony  of  each  person  that  has  been  on  the 
stand.  Ton  have  seen  them  yourselves;  yon  have  seen  the 
way  in  which  they  testified;  yon  are  the  jndges  of  their 
candor  and  fairness;  and  yon  are  the  only  jndges  as  to  the 
weight  that  shall  be  given  to  the  testimony  of  each  of  these 
parties."  No  proper  exception  appears  to  have  been  taken 
to  the  passage  complained  of.  The  charge  must  be  taken 
as  an  entirety,  and  jndged  by  the  effect  it  was  likely  to  pro- 
duce as  a  whole.  We  cannot  say  that,  under  the  circnm- 
stances,  there  is  reversible  error  in  the  charge  in  respect  to 
paying  no  attention  to  comments  on  the  part  of  connsel  or 
the  court.  We  see  no  reason  to  suppose,  in  view  of  the  re- 
sult, that  the  defendant  was  prejudiced  by  it. 

The  court  set  forth  in  its  charge  to  the  jury  the  respect- 
ive contentions  of  the  parties,  and  said:  "The  contract  as  to 
what  they  should  get  for  their  services  in  foreclosing  this 
mortgage  is  simply  a  question  of  fact  for  you  to  determine, 
under  the  evidence."  The  principal  question  in  this  case  is 
whether  the  plaintiEfs  used  reasonable  care  and  diligence,  as 
attorneys,  in  and  abont  their  employment  by  the  defendant 
to  foreclose  her  mortgage,  in  conducting  the  business  with 
which  she  had  intrusted  them.  The  court  properly  instructed 
the  jury,  as  already  stated,  that  "  an  attorney  must  be  held 
to  undertake  to  use  a  reasonable  degree  of  care  and  skill, 
and  to  possess  to  a  reasonable  extent  the  knowledge  requi- 
site to  a  proper  performance  of  the  duties  of  his  profession, 
and,  if  injury  results  to  the  client  as  a  proximate  conse- 
qnence  of  the  lack  of  such  knowledge  or  diill,  or  from  the 
Mlure  to  exercise  it,  the  client  may  recover  damages  to  the 
extent  of  the  injnry  sustained ;  but  we  are  all  human  beings, 
and  attorneys  are  not  responsible  for  errors  and  mistakes 
that  they  make.  If  an  attorney  is  fairly  capacitated  to  dis- 
charge the  duties  ordinarily  incumbent  upon  one  of  his  pro- 
fession, and  acts  with  a  proper  degree  of  attention,  and  wjith 


Digitized  by  VjOOQIC 


174         SUPKEME  COTJET  OF  WISCONSIN.         [100 

Union  National  Bank  of  Chioago  t&  Cross  and  another. 

reasonable  care,  and  to  the  best  of  his  skill,  he  will  not  be 
responsible.  He  must,  of  course,  act  toward  his  client  with 
integrity  and  honesty."  1  Am.  &  Eng.  Ency.  of  Law,  961, 
962.  This  statement  was  sufficiently  full  and  accurate  to 
meet  the  requirements  of  the  case,  and  to  enable  the  jury 
to  properly  appreciate  and  perform  their  duty  in  respect  to 
it.  The  facts  were  left  quite  fairly  and  broadly  by  the  court 
to  the  jury  as  to  what  the  contract  between  the  parties  was, 
and  what,  if  any,  damages  the  defendant  was  entitled  to, 
within  the  rule  of  liability  stated. 

A  good  many  considerations  of  a  technical  character  were 
urged,  which  do  not  require  particular  notice.  No  material 
error  appears  to  have  intervened,  and  we  perceive  no  suffi- 
cient reason  for  disturbing  the  judgment 

By  the  CovH. — The  judgment  of  the  county  court  is  af- 
firmed. 


Union  National  Bank  or  Chioago,  Appellant,  vs.  Oeoss  and 
another,  Respondents. 

May  iJt  —  June  23 ^  1898, 

(1,  4)  Promissory  notes:  Extension  of  time  for  payment:  Pleading:  Defir 
niteness.  (2)  Jurors:  Supplying  deficiency  in  panel:  Immaterial 
error,  (3,  5)  Wrongfid  attachment:  Claim  for  damages:  Pleading 
and  practice:  Measure  of  damages. 

1.  In  an  action  upon  promissory  notes,  an  answer  alleging  that,  for  a 
valuable  consideration,  the  time  of  payment  had  been  extended 
beyond  the  time  of  the  commencement  of  the  action,  should,  on 
plaintifTs  motion,  have  been  made  more  definite  and  certain  by 
stating  whether  the  agreement  of  extension  was  in  writing,  what 
the  consideration  therefor  was,  and  when  it  was  paid. 

2l  a  deficiency  of  jurors  for  the  term  should,  under  sea  2587,  R  S.  1878, 
as  amended  by  ch.  126,  Laws  of  1895,  be  supplied  by  drawing  names 
from  the  box  containing  the  names  of  petit  jurors  for  the  year;  but 
where,  in  such  a  case,  the  court  directed  the  summoning  of  jurors 
from  the  county  at  large,  and  the  only  objection  made  was  to  the 
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issuing  of  the  special  venire  to  the  coroner  instead  of  to  the  sheriff^ 
and  there  is  nothing  to  show  that  the  party  objecting  was  injured 
by  the  method  adopted  for  filling  the  panel,  the  irregularity  is  not 
ground  for  reversal  of  the  judgment 

&  Sea  2747,  S.  &  R  Ann.  Stats.,  does  not  require  the  defendant  to  plead 
a  claim  for  damages  resulting  from  attachment  of  his  property,  but 
leaves  the  procedure  to  the  sound  discretion  of  the  court  The 
trial  of  the  issue  as  to  such  damages  together  with  the  main  issue 
in  this  case  is  Jield  not  to  have  been  an  abuse  of  discretion ;  but  the 
better  practice,  it  is  said,  would  be  to  try  the  main  issue  first,  and 
then,  if  the  defendant  succeeds,  to  take  up  and  dispose  of  his  claim 
for  damage& 

4  An  oral  agreement  between  the  payee  and  the  makers  of  notes,  by 
which  the  latter  were  to  turn  over  to  the  payee  a  quantity  of  lum- 
ber and  logs,  and  were  to  saw  the  logs  into  lumber  at  once,  and  to 
sell  all  the  lumber  as  fast  as  they  could  in  the  usual  course  of  their 
business  during  the  following  year,  and  apply  the  proceeds  upon 
^  the  notes,  and  the  payee  was  to  extend  the  time  of  payment  of  the 
notes  until  they  could  be  so  paid  out  of  the  proceeds  of  the  lumber, 
is  too  indefinite  and  uncertain  as  to  the  time  of  payment  to  consti- 
tute a  valid  extensioa  Moidton  v.  Posten,  52  Wis.  169,  distin- 
guished. 

6.  Where  property  kept  for  use  and  not  for  sale — in  this  case  buUdings, 
machmery,  etc.,  used  in  manufacturing  lumber —  has  been  wrong- 
fully attached,  damages  may  be  recovered  for  the  loss  of  its  use 
and  for  any  injury  to  it  by  wear  or  tear  or  negligent  care  while  in 
the  hands  of  tlie  officer,  but,  in  the  absence  of  malice,  there  can  be 
no  recovery  for  supposed  loss  of  profits  from  the  interruption  of 
business,  nor  can  the  owners,  under  the  guise  of  depreciation  in 
value,  recover  for  injuries  to  their  business,  credit,  and  reputation 
resulting  from  bankruptcy. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Heversed. 

This  is  an  action  to  recover  upon  promissory  notes  aggre- 
gating over  $31,000.  The  answer  admitted  the  execution  ol 
the  notes,  but  alleged  that  the  time  for  the  payment  of  the 
same  had  been  extended  for  a  valuable  consideration. 

The  defendants  were  manufacturers  of  lumber  at  two 
small  railway  stations,  called  Hawthorne  and  Holmes,  in 
Douglas  county,  Wisconsin.    At  the  time  of  the  commence- 
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ment  of  the  action  the  plaintiff  made  affidavit  for  attach- 
ment on  the  ground  that  the  defendants  were  nonresidents 
of  the  state,  and  the  sheriff  seized  npon  the  writ  a  large 
amount  of  personal  property,  consisting  of  sawmills  and 
other  buildings  upon  leased  land,  machinery,  lumber,  slabs, 
logs,  horses,  camp  outfits,  merchandise,  etc.,  amounting  to 
more  than  $30,000  in  value  by  the  inventory,  and  compris- 
ing practically  the  entire  plant  of  the  defendants  at  each  of 
their  sawmills. 

After  service  of  the  answer,  a  motion  was  made  in  due 
time  to  cause  the  answer  to  be  made  more  definite  in  cer- 
tain particulars,  which  motion  was  overruled,  and  the  plaint- 
iff excepted. 

The  case  was  tried  in  November,  1896,  the  question  of 
damages  upon  the  attachment  being  tried,  against  the  plaint- 
iff's objection,  with  the  main  issue.  A  special  verdict  was 
rendered  by  the  jury  as  follows:  "  (1)  Did  plaintiff  extend 
the  time  of  payment  of  the  notes  upon  which  this  action  is 
brought?  A.  Yes.  (2)  If  you  answer  *Tes'  to  question 
numbered  one,  then  was  the  time  of  payment  extended  up 
to  and  including  November  20, 1895  ?  A.  Yes.  (3)  What 
sum  of  money  will  compensate  defendants  for  the  damages 
they  have  sustained  by  reason  of  the  attachment  proceed- 
ings in  this  case?  A.  $18,550."  Upon  this  verdict,  judg- 
ment for  the  defendants  for  the  amount  of  damages  found 
by  the  jury  was  rendered,  and  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Dickinson^  Ken- 
nedy (&  Graham,  and  oral  argument  by  S.  JV,  Dickinson. 

For  the  respondents  there  was  a  brief  by  W.  J.  Tv/mer 
and  Robs,  Thjoyer  <&  Ram^itch,  and  oral  argument  by  Jfr. 
Turner  and  Mr.  W.  D.  Dwyer.    . 

WiNSLOw,  J.  The  points  made  by  the  appellant  will  be 
considered  in  their  natural  order. 

1.  The  action  was  upon  promissory  notes.    The  defense 
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was  that  the  time  of  payment  had  been  extended.  The 
legation  of  the  answer  setting  up  the  extension  was  as  fol- 
lows :  "  These  defendants,  further  answering  said  complaint, 
allege  that  a  short  time  prior  to  the  commencement  of  this 
action  the  said  plaintiff,  for  a  valuable  consideration  paid  to 
it  by  the  said  defendants,  did  extend  the  time  of  payment 
on  each  of  the  said  notes,  and  that  there  was  nothing  due  to 
45aid  plaintiff  upon  any  of  said  notes  at  the  time  of  the  com- 
mencement of  this  action,  for  the  reason  that  the  term  of 
■credit  extended  to  the  said  defendants  upon  said  note  had 
not  expired  at  the  time  of  the  commencement  of  the  said 
action."  Timely  motion  was  made  by  the  plaintiff  to  re- 
quire the  answer  to  be  made  more  definite  and  certain  by 
stating  whether  the  agreement  of  extension  was  in  writing, 
what  the  consideration  for  the  agreement  was,  and  when 
it  was  paid,  but  the  motion  was  overruled.  We  think  the 
motion  should  have  been  granted.  The  plaintiff  was  clearly 
•entitled  to  know  the  nature  and  terms  of  the  alleged  agree- 
ment of  extension,  in  order  that  it  might  be  ready  to  meet 
the  proof  offered  upon  the  trial.  Ready  v.  Sommer^  37  Wis. 
265.  As  this  judgment  must  be  reversed  for  other  reasons 
affecting  more  closely  the  merits  of  the  litigation,  it  is  not 
necessary  to  decide  whether  the  denial  of  the  motion  alone 
would  necessarily  require  reversal  of  the  judgment,  but  it  is 
sufficient  to  say  that  the  motion  should  have  been  granted. 
2.  A  question  is  raised  as  to  the  impaneling  of  the  jury. 
The  case  was  tried  in  November,  1896,  at  an  adjourned  ses- 
sion of  the  August  term.  At  the  time  of  the  adjournment 
one  juror  only  had  been  retained.  When  court  met  in  No- 
vember this  case  was  called,  and  the  defendants  claimed  that 
there  had  been  an  oral  stipulation  that  the  coroner  should 
summon  the  jury,  but  this  was  denied  by  the  plaintiff's  at- 
torneys; whereupon  the  court  asked  them  if  they  had  any 
personal  objection  to  the  coroner  summoning  the  jury  ex- 
cept that  it  was  out  of  order,  to  which  they  replied,  "  No, 
Vol.100— 12 
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sir;  no  personal  reason."  Thereupon  the  court  made  an 
order  reciting  that  the  slieriflf  had  such  interest  in  the  case 
that  he  was  an  improper  person  to  select  jurors,  and  ordered 
that  a  special  venire  issue  to  the  coroner,  and  to  this  order 
plaintiff  excepted.  A  special  venire  was  then  issued  to  the 
coroner,  directing  him  to  summon  twenty  good  and  lawful 
men  to  serve  as  petit  jurors  for  the  term.  The  coroner 
obeyed  the  command,  and  summoned  twenty  jurors,  and 
from  the  panel  so  obtained  a  jury  was  called  for  the  case, 
and,  after  several  challenges,  was  sworn  and  acted  without 
further  objection.  It  is  now  claimed  by  the  plaintiff  that 
the  deficiency  of  jurors  should  have  been  supplied  by  draw- 
ing the  names  from  the  box  containing  the  names  of  petit 
jurors  for  the  year,  under  R.  S.  1878,  sec.  2537,  as  amended 
by  ch.  126,  Laws  of  1895,  instead  of  obtaining  them  in  the 
manner  adopted. 

Doubtless  the  position  so  taken  is  right.  The  statutes  gov- 
erning the  subject — R.  S.  1878,  sec.  2537  (as  amended  by 
ch.  126,  Laws  of  1895),  and  sec.  2538  —  very  clearly  provide 
two  different  methods  of  obtaining  additional  jurors  during 
the  term  to  meet  two  different  contingencies:  (1)  "When  there 
is  an  entire  absence  of  jurors,  or  when  the  regular  panel  is 
deficient  in  numbers,  then  the  deficiency  is  to  be  supplied 
by  drawing  names  from  the  box  containing  the  names  of 
petit  jurors  f  oi>  the  year,  and  these  jurymen,  when  summonedy 
become  jurors  for  the  remainder  of  the  term;  (2)  when,  how- 
ever, it  is  not  necessary  to  fill  up  the  panel  of  jurors  for  the 
term,  but  when  on  account  of  challenges,  or  perhaps  on  ac- 
count of  one  or  two  trial  juries  being  engaged  in  the  jury 
room,  it  becomes  impossible  to  obtain  enough  jurors  from 
the  panel  in  attendance  to  try  a  given  cause,  then  the  court 
may  require  an  officer  to  call  from  the  bystanders  or  sum- 
mon from  the  county  at  large  enough  talesmen  to  complete 
the  panel  ybr  9uch  trials  and  these  men,  when  summoned  and 
accepted,  become  jurymen  for  that  case  only,  and  not  for  the 
term. 
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In  the  present  case  there  was  a  deficiency  of  jurors  for 
the  term,  and  the  attempt  was  made  to  partially  fill  the 
panel,  and  so  the  venire  states  that  the  twenty  men  are  to 
be  summoned  to  serve  as  petit  jurors  at  the  August  term, 
and  hence  the  case  fell  within  the  first  contingency  above 
named,  and  the  names  should  have  been  drawn  from  the 
box.  However,  no  such  objection  was  at  any  time  mad«  by 
the  plaintiff.  The  only  objection  made  seems  to  have  been 
an  objection  to  the  coroner's  summoning  the  jury  instead  of 
the  sheriff;  certainly  the  attention  of  the  court  was  in  no 
way  called  to  the  claim  now  made.  Sec.  2881,  E.  S.  1878, 
provides  that  a  verdict  shall  not  be  set  aside  for  irregularity 
in  summoning  or  impaneling  the  jury  unless  the  party  was 
injured  by  the  irregularity,  or  unless  the  objection  was  made 
before  the  return  of  the  verdict.  There  is  nothing  in  the 
case  to  show  that  the  plaintiff  was  injured  by  the  method 
adopted  in  this  case,  and  the  objection  was  not  made  before 
the  return  of  the  verdict;  hence  the  judgment  cannot  be  re- 
versed on  this  ground. 

3.  The  answer  contained  no  claim  by  the  defendants  for 
damages  resulting  from  the  attachment,  nor  was  any  writ- 
ten claim  made  therefor,  but  the  defendants  were  allowed, 
against  objection,  to  introduce  evidence  on  the  subject,  in 
connection  with  the  evidence  on  the  main  issue  of  extension 
of  the  time  of  credit,  and  both  issues  were  thus  tried  to- 
gether. It  is  claimed  that  this  was  erroneous,  and  that  the 
claim  should  be  made  by  pleading,  so  that  the  plaintiff  may 
be  apprised  before  trial  of  what  he  has  to  meet;  or,  if  this 
be  not  necessary,  then  it  is  claimed  that  the  question  of 
damages  should  not  be  tried  until  the  main  issue  has  been 
settled  by  the  jury.  There  is  certainly  much  force  in  the 
argument  in  favor  of  the  plaintiff's  claim.  It  seems  but  fair 
that  he  should  know  before  proceeding  to  trial  on  the  main 
issue  that  he  wUl  be  called  upon  also  to  meet  a  claim  for 
damages,  and  it  may  well  be  that  the  introduction  of  a  large 
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mass  of  testimony  on  the  question  of  damages  would  seri- 
ously interfere  with  a  fair  consideration  by  the  jury  of  the 
question  on  the  main  issue.  We  have  been  referred  to  no 
decision  settling  the  practice  in  such  cases,  nor  does  the 
statute  lay  down  any  fixed  mode  of  procedure.  The  statute 
on  the  subject  (sec.  2Y47,  S.  &  B.  Ann.  Stats.)  says:  "If  on 
the  trial  of  the  action  the  jury  find  for  the  defendant,  or  the 
plaintiff  be  nonsuited,  they  shall  specially  assess  the  dam- 
ages sustained  "  by  reason  of  the  taking  and  detention  of 
the  property  attached,  etc.  This  language  certainly  does 
not  indicate  that  a  formal  pleading  is  required,  but  rather 
that  the  plaintiff  must  be  ready  to  meet  a  claim  for  damages 
when  he  goes  to  trial.  Doubtless  the  procedure  is  design- 
edly left  to  the  sound  discretion  of  the  trial  court,  which  is 
not  subject  to  review  except  where  it  appears  that  the  dis- 
cretion has  been  abused,  and  we  cannot  say  that  such  ap- 
pears to  be  the  case  here.  It  seems  proper  to  say,  however, 
that,  for  reasons  which  must  be  apparent  to  all,  the  better 
practice  would  be  to  try  the  main  issue  first,  and,  if  then  the 
plaintiff  succeeds,  there  will  be  no  necessity  for  a  long  and 
expensive  trial  of  the  question  of  damages,  nor  will  the 
main  question  be  obscured  or  confused  by  entirely  imma- 
terial testimony;  while,  if  the  defendant  succeeds,  the  trial 
of  the  claim  for  damages  can  be  immediately  taken  up  and 
disposed  of. 

4.  We  proceed  now  to  the  main  question  in  the  case,  namely, 
whether  the  evidence  justifies  the  verdict  to  the  effect  that 
there  was  a  valid  and  binding  agreement  of  extension  of  the 
time  of  payment  of  the  notes  in  suit.  It  appears  from  the 
evidence  that  the  defendants  owed  the  plaintiff  bank  $40,000 
on  the  22d  day  of  May,  1895,  and  then  gave  the  plaintiff 
security  therefor,  in  the  form  of  a  bill  of  sale  to  one  Perley 
Lowe,  who  held  it  for  the  bank,  on  7,500,000  feet  of  logs  in 
the  river  at  Hawthorne,  mixed  with  other  logs  of  the  defend- 
ants, and  immediately  afterwards  secured  an  additional 
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thirty-day  loan  of  $15,000  from  the  bank.  Prior  to  October 
29,  1895,  the' defendants  had  paid  $7,500  upon  the  debt,  and 
at  that  time  some  negotiations  were  had  between  the  parties 
with  reference  to  granting  further  time  for  payment,  but 
the  parties  differ  as  to  what  was  agreed  upon.  The  defend- 
ants claim  that  it  was  then  agreed  that  the  defendants  should 
turn  over  to  the  bank  4,000,000  feet  of  lumber  at  Hawthorne, 
valued  at  $8  per  M.,  and  $15,500  worth  of  logs  in  the  river 
at  the  same  place,  which  they  were  immediately  to  saw  into 
lumber  and  pile  in  the  yard,  all  of  which  lumber  they  were 
to  sell  to  their  customers,  in  the  usual  course  of  business, 
during  the  year  1896,  and  apply  the  proceeds  to  the  payment 
of  plaintiflTs  notes;  that  they  were  also  to  turn  over  to  the 
plaintiff  insurance  policies  on  the  lumber  then  in  the  yard 
to  the  amount  of  $32,000;  and  that,  in  consideration  of  this 
new  agreement,  the  time  of  payment  of  the  notes  was  orally 
extended  until  they  could  be  paid  out  of  the  proceeds  of  the 
lumber.  On  the  other  hand,  the  plaintiff  claims  that  there 
were  negotiations  pending  for  extension  of  the  time  of  pay- 
ment of  the  notes,  and  that  there  were  certain  conditions  to 
be  complied  with  on  the  part  of  the  defendants  with  regard 
to  the  release  of  another  claim  upon  part  of  the  lumber  which 
were  never  complied  with,  and  that  in  fact  no  agreement  of 
extension  was  ever  consummated. 

The  radical  difficulty  with  the  defendants'  claim  is  that, 
conceding  all  their  testimony  to  be  true,  there  is  no  agree- 
ment shown  to  extend  the  time  of  payment  to  any  definite 
and  certain  time.  The  notes  which  are  claimed  to  have 
been  extended  were  not  taken  up.  They  were  all  payable 
at  definite  times,  and,  in  order  to  extend  them,  it  is  plain 
that  there  must  have  been  a  binding  agreement  made,  chang- 
ing them,  and  extending  the  time  of  payment  to  some  other 
definite  and  fixed  time.  Mere  giving  of  time  indefinitely 
will  not  avail.  Brandt,  Suretyship  &  G.  (2d  ed.),  §  344. 
That  the  supposed  extension  of  time  here  was  to  the  last 
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degree  indefinite  and  uncertain,  and  incapable  of  being  re- 
duced to  certainty,  is  very  clear  from  the  evidence  of  the 
defendants  themselves.  Mr.  Badger^  who  principally  con- 
ducted the  negotiations  for  the  defendants,  describes  the 
arrangement  as  follows:  "^.  You  may  state  what  was  said 
and  done  between  you  and  Mr.  O'Dell  at  that  interview 
with  reference  to  the  indebtedness.  A.  Well,  there  was 
quite  a  little  conversation.  Mr.  O'Dell,  among  other  things, 
said  that  we  had  not  paid  him  quite  as  fast  as  he  expected, 
and  he  wanted  the  matter  now  put  in  shape.  He  wanted  to 
know  if  we  had  finished  sawing,  and  then  he  wanted  thirty- 
two  thousand  dollars'  worth  of  lumber  turned  over  to  the 
bank,  and  thirty-two  thousand  dollars'  worth  of  insurance, 
and  the  logs  in  the  pond  at  Hawthorne  for  the  sum  of  fifteen 
thousand  five  hundred  dollars,  and  I  agreed  to  it  I  told 
him  that  we  would  do  it,  and  we  did  so.  There  was  a  claim 
upon  this  lumber  at  the  time  we  turned  it  out  to  the  Union 
National  Bamk.  We  had  given  a  bill  of  sale  to  McElwee  & 
Carney.  Mr.  O'Dell  said  that  he  would  want  the  lumber 
clear  from  the  bill  of  sale  to  McElwee  &  Carney,  and  said 
that  he  knew  that  McElwee  &  Carney  were  willing  to  re- 
lease the  bill  of  sale  on  the  lumber  and  take  stumpage, 
and  he  wanted  me  to  get  them  to  do  so,  which  I  did.  He 
wanted  us  to  close  it  up  as  soon  as  possible.  He  said  that 
he  wanted  it  done  right  off.  Mr.  O'Dell  said  he  thought  it 
would  be  fair  to  take  the  lumber  at  nine  dollars  a  thousand, 
and  he  got  a  paper,  and  made  a  memorandum,  figuring  how 
much  it  would  take  at  nine  dollars  a  thousand.  I  told  him 
we  had  been  shipping  out  of  the  stock  right  along;  that  the 
good  lumber  was  sold.  There  was  quite  a  little  of  what 
was  called  *No.  4  boards,'  and  the  balance, —  I  thought,  four 
million  feet, —  at  eight  dollars  a  thousand,  would  be  about 
right.  He  made  a  memorandum  of  that.  I  have  the  mem- 
orandum, and  this  paper  is  the  memorandum  made  by  him. 
Q.  Was  anything  said  between  you  and  him  at  that  time  as 
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to  what  the  figures  represented, —  that  is,  did  he  make  any 
statement  as  to  what  the  figures  were  for?  A.  Yes,  sir;  in 
substance,  that  was  all  that  was  said, —  that  he  would  rec- 
ommend that  the  bank  give  us  an  opportunity  to  get  the 
money  out  of  the  lumber  and  logs  to  pay  the  bank.  .  .  . 
In  reference  to  the  selling  of  the  lumber  in  the  future,  Mr. 
O'Dell  said  he  thought  we  could  sell  the  lumber  better  than 
anybody,  and  he  wanted  us  to  continue  distributing  it  to 
our  regular  trade,  and  make  payments  to  him,  and  iJ^  at  any 
time,  that  arrangement  proved  unsatisfactory,  he  would 
make  some  other  arrangement,  but  for  the  present  that 
should  stand.  He  did  not  want  to  anticipate  any  change 
imtil  it  became  necessary.  After  Mr.  Lowe  was  at  Haw- 
tiiome  the  bank  sent  a  young  man  there  by  the  name  of 
Eeed.  He  is  there  yet,  I  believe.  He  was  to  act  as  custo- 
dian for  any  logs  and  lumber  that  the  Union  National  Bamk 
was  interested  in  at  Hawthorne  in  the  name  of  Perley  Lowe. 
At  the  time  the  bill  of  sale  was  given  in  May,  1895,  that  ar- 
rangement was  made,  and  Mr.  Eeed  went  to  Hawthorne  in 
May,  1895,  and  remained  there  ever  since.  ...  In  this 
contract  extension  there  was  a  particular  time  mentioned  as 
to  when  these  notes  were  extended.  The  time  they  were 
extended  was  as  soon  as  the  lumber  could  be  shipped  during 
the  year  1896;  there  was  no  definite  understanding  as  to  the 
date  of  the  time  when  they  were  extended  more  than  it  was 
to  be  shipped  this  year  of  1896.  We  were  to  commence 
shipping  in  the  spring,  as  fast  as  we  could." 

The  defendant  Gross  testifies  as  follows  as  to  the  agree- 
ment: "  Mr.  O'Bell  said  he  simply  wanted  thirty-two  thou- 
sand dollars'  worth  of  lumber,  and,  if  there  was  more  than 
thirty-two  thousand  dollars'  worth  of  lumber,  that  that 
should  be  considered  as  ours,  to  use  in  our  regular  business, 
and  the  balance  due  was  to  be  carried.  The  fifteen  thou- 
sand five  hundred  dollars  was  to  be  carried  until  the  logs 
could  be  converted  into  lumber  that  were  in  the  stream. 
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There  was  conversation  in  regard  to  how  the  thirty-two 
thousand  dollars'  worth  of  lumber  was  to  be  handled  in 
order  to  sell  it.  Mr.  O'Dell  said  that  he  wanted  to  sell  the 
lumber,  and  arrangements  should  be  made  as  to  how  it 
might  be  handled,  in  detail,  upon  Mr.  Lowe's  return.  Mr, 
Badger  and  myself  both  stated  to  him  that  we  wanted  the 
bank  to  feel  that  the  money  received  from  the  lumber  would 
be  accounted  for  to  them,  and  we  told  them  that  if  they 
wanted  to  put  a  bookkeeper  in  our  office,  in  their  employ, 
to  keep  track  of  this  part  of  the  business,  they  could  do  so. 
We  were  willing  to  arrange  it  in  any  way  that  would  be 
satisfactory  to  him.  I  think  that  was  the  substance  of  the 
conversation.  Mr.  O'Dell  stated  that  that  should  be  ar- 
ranged upon  Mr.  Lowe's  return,  in  detail,  satisfactory  to 
him.  I  think  that  was  the  substance  of  the  conversation. 
There  was  something  said  about  how  the  money  was  to  be 
applied  on  the  notes.  As  fast  as  received  and  turned  over 
to  the  bank  it  was  to  be  applied  on  the  notes  that  we  were 
owing  the  bank,  and  as  soon  as  a  note  was  paid  that  note 
was  to  be  returned  to  us.  .  .  .  The  arrangement  about 
the  bank  taking  this  lumber,  and  how  we  were  to  sell  it  and 
account  for  it,  was  talked  over.  It  was  understood  that  the 
details  were  to  be  arranged  as  to  how  we  were  to  sell  and 
handle  it  after  Mr.  Lowe  and  Mr.  Badger  returned  from 
Hawthorne,  and  it  was  understood  that  after  they  returned 
an  arrangement  would  be  made  in  reference  to  selling  and 
accounting  for  the  lumber,  what  was  to  be  done  with  the 
proceeds,  and  how  applied  on  our  notes.  It  was  said  that 
the  notes  were  to  be  carried,  the  time  extended  until  this 
property  could  be  sold  and  realized  on  and  the  proceeds  ap- 
plied to  the  payment  of  the  notes.  I  cannot  tell  who  used 
the  word  '  extension  of  time '  or  '  extended.'  That  is  the 
way  I  understood  the  conversation  there.  I  think  the  words 
were  used  by  Mr.  O'Dell  and  Mr.  Lowe.  1  cannot  state  the 
conversation,  word  for  word.     The  substance  of  the  conver- 
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sation  was  that  the  money  was  to  be  applied  on  the  pay- 
ment of  the  notes,  and  the  notes  were  to  be  held  until  this 
lumber  was  sold, —  until  the  logs  were  sawed  out  the  next 
season,  and  the  lumber  sold,  and  the  proceeds  received  from 
them  to  apply  to  the  notes;  that  thirty-two  thousand  dol- 
lars, being  on  lumber  in  the  yard,  of  course  to  be  paid  first, 
and  the  other  would  run  along  until  late  the  next  year,  until 
that  lumber  was  sawed  and  dried.  No  definite  time  was 
mentioned  that  the  notes  were  extended  to.  Nothing  in 
regard  to  the  period  of  time  mentioned,  except  that  it  was 
understood  that  it  would  be  possibly  May  or  June,  1896." 

Upon  this  evidence  it  is  entirely  certain  that  no  agreement 
extending  the  time  of  payment  to  any  definite  time  was  ever 
made.  This  is  not  such  a  case  as  that  of  Moulton  v.  Poateuy 
52  Wis.  169,  where  an  agreement  to  extend  payment  until 
after  "  threshing  time  "  was  held  a  sufficiently  definite  and 
certain  time  of  year  to  give  the  contract  validity  and  bind 
the  creditor.  The  agreement  here  (if  any  was  made)  was 
that  the  defendants  were  to  continue  selling  the  lumber  as 
fast  as  they  could,  in  the  regular  course  of  business,  and  make 
payments  from  the  proceeds.  There  is  no  possible  way  of 
determining  when  this  could  be  accomplished,  and  hence  the 
supposed  agreement  is  too  vague  and  uncertain  to  be  enforced. 

5.  An  important  question  is  raised  as  to  the  measure  of 
damages.  As  indicated  in  the  statement  of  the  case,  a  very^ 
large  portion  of  the  property  levied  upon  consisted  of  saw- 
mill and  planing-mill  buildings  and  machinery  (which  were 
personal  property  because  situated  upon  leased  land),  together 
with  boom  chains  and  sticks  and  other  property  necessary 
for  use  in  and  about  the  mills.  The  defendants  placed  the 
value  of  this  property,  prior  to  the  levy  of  the  attachment, 
at  from  $31,500  to  $34,000,  and  testified  that  the  deprecia- 
tion in  the  value  thereof  by  reason  of  the  attachment  was 
from  $27,000  to  $31,000.  It  does  not  appear  that  the  prop- 
erty had  been  damaged  after  the  levy  by  wear  and  tear  or 
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in  any  manner,  but  the  witnesses  based  their  estimates  of  de- 
preciation principally  upon  the  fact  that  the  business  was 
stopped.  The  witness  Badger  testified  that  the  machinery 
was  as  good  as  before,  but  that  the  moment  the  attachment 
was  levied  fifty  per  cent,  of  the  value  was  taken  oflf,  because 
it  was  a  bankrupt  institution;  that  it  was  damaged  fifty  per 
<5ent.  because  it  was  a  bankrupt  stock,  and  because  the  repyr- 
tation  of  the  concern  was  injured.  The  witness  Cross  testi- 
fied substantially  to  the  effect  that  the  next  day  after  the 
attachment  the  property  was  not  worth  within  fifty  per  cent, 
of  what  it  was  the  day  before,  by  reason  of  the  destruction 
of  the  business,  and  that  he  estimated  the  depreciation  upon 
the  fact  that  the  property  had  been  attached,  and  also  by 
reason  of  the  general  depression  in  all  business,  and  especially 
in  the  lumber  business,  during  the  time  since  the  attachment 
was  levied. 

The  charge  of  the  court  is  not  preserved  in  the  bill  of  ex- 
ceptions, but  the  verdict  was  based  upon  estimates  of  this 
xjharacter,  and  the  question  is  raised,  by  objections  taken  to 
the  evidence,  whether  such  estimates  form  a  proper  basis  for 
damages.  In  case  of  a  wrongful  levy  upon  a  stock  of  goods 
kept  for  sale,  which  are  afterwards  returned  to  the  owner, 
he  may  recover  as  part  of  the  damages  any  depreciation  in 
the  value  of  his  goods  during  the  time  they  are  held.  Ander- 
son V,  Slocme,  72  "Wis.  566;  Beveridge  v,  Wdch^  7  Wis.  465. 
The  reason  is  plainly  because  the  goods  are  kept  for  the  pur- 
pose of  sale,  and,  had  they  not  been  seized,  they  might  have 
been  sold  at  their  value  when  seized ;  hence  the  depreciation 
in  value  may  be  properly  said  to  be  a  reasonable  and  certain 
element  of  damages.  But  when  property  kept  for  use,  and 
not  for  sale,  is  attached,  the  reason  no  longer  holds  good,  be- 
cause there  is  no  presumption  that  the  property  would  or 
could  have  been  sold,  but  the  presumption  is  to  the  contrary. 
It  is  settled  by  our  own  decisions  that  there  can  be  no  re- 
covery for  supposed  loss  of  profits  from  the  interruption  of 
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business  in  a  case  of  this  kind.  Brcmmsdorf  v.  FeU/nery  76 
Wis.  1.  The  authorities  are  quite  uniform  in  holding  that, 
in  the  absence  of  maUce,  injuries  to  credit,  reputation,  and 
business  are  too  remote  and  speculative  to  be  recovered. 
2  Suth.  Dam.  (2d  ed.),  §  512.  In  the  present  case  it  is  entirely 
apparent  from  the  evidence  that  the  buildings  and  machinery 
attached  were  in  nearly,  or  quite,  as  good  condition  for  use 
at  the  time  of  the  trial  as  when  seized,  and  would  have  been 
nearly,  if  not  quite,  as  useful  to  any  person  desiring  to  operate 
such  a  business  in  that  locality;  and  it  is  equally  apparent 
that  the  estimate  of  depreciation  made  by  the  witnesses 
was  in  fact  the  supposed  injury  to  the  defendants'  reputation 
and  business  by  reason  of  the  sudden  stoppage  of  the  busi- 
ness by  the  attachment.  As  frequently  said  by  the  witnesses, 
it  had  become  a  bankrupt  concern  instead  of  a  going  con- 
cern, and  this  was  clearly  the  basis  upon  which  they  figured 
out  the  supposed  almost  complete  wiping  out  of  values.  As 
said  before,  the  buildings  and  machinery  were  nearly,  or 
quite,  as  available  for  the  manufacture  of  lumber,  to  one 
who  could  secure  the  necessary  logs,  at  the  time  of  the  trial 
as  at  the  time  of  the  seizure.  The  damage  was  in  the  bank- 
ruptcy of  the  institution.  The  defendants  were  undoubtedly 
entitled,  in  case  the  attachment  was  wrongful,  to  recover  for 
the  loss  of  the  use  of  their  property  while  held  by  the  officer, 
which,  in  ordinary  cases  like  the  present,  would  be  measured 
by  its  rental  value;  and,  if  the  property  were  shown  to  be 
damaged  by  wear  or  tear  or  negligent  care  in  the  hands  of 
the  officer,  this  also  would  be  a  proper  element;  but  they  are 
not  entitled,  under  the  guise  of  depreciation  in  value,  to  re- 
cover damages  for  injuries  to  their  business,  credit,  and  repu- 
tation resulting  from  bankruptcy. 

Some  objections  were  made  to  the  form  of  the  special  ver- 
dict, but  we  do  not  consider  them  well  taken. 

By  the  Court — Judgment  reversed,  and  action  remanded 
for  a  new  trial 
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Gbeenman,  Respondent,  vs.  The  Chicago  &  Northwestern 
Railway  Company,  Appellant. 

May  S4 — June  S3, 1898. 

Railroads:  Negligence:  Personal  injuries:  Pleading. 

The  complaint  in  an  action  for  personal  injuries — aUeging  that  plaint- 
iff was  unloading  a  car  of  poles  standing  upon  a  spur  track  of  the 
defendant  company  which  ran  mto  the  yards  of  his  employer; 
that  defendant's  servants  bax;ked  an  engine  and  cars  upon  said 
track;  that  it  was  the  duty  of  defendant's  said  servants  not  to 
collide  with  or  disturb  the  car  at  which  plaintiff  was  working,  but 
the  engineer,  in  violation  of  his  said  duty  and  in  total  disregard  of 
the  signals  of  the  conductor  in  charge  of  said  engine  and  cars, 
carelessly,  recklessly,  and  negligently  backed  them  against  said 
stationary  car,  causing  it  to  move  forward:  that  plaintiff  tried  to 
stop  said  car  by  standing  on  the  side  of  the  track  and  putting  a 
block  of  wood  under  the  wheels,  but  defendant's  engineer  care- 
lessly, recklessly,  and  negligently,  and  in  violation  of  the  conduct- 
or's signals,  and  without  plaintiff's  knowledge,  continued  to  back 
«aid  engine  and  cars  against  the  detached  car,  thereby  pushing  the 
latter  over  said  block  of  wood,  thereby,  without  any  fault  on  the 
part  of  the  plaintiff,  causing  the  poles  to  fall  from  said  car  upon 
the  plaintiff,  injuring  him —  is  held,  on  demurrer,  to  state  a  cause 
of  action. 

Appeal  from  an  order  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Jr.,  Circuit  Judge.    Affirmed. 

Action  for  the  recovery  of  damages  claimed  to  have  been 
sustained  by  the  plaintiff  by  reason  of  the  negligence  of  the 
defendant.  The  complaint  is,  in  substance,  that  the  plaintiff 
was  in  the  employ  of  the  Valentine-Clark  Company,  at  the 
city  of  Green  Bay,  Brown  county,  Wisconsin,  and  was  en- 
gaged in  unloading  a  car  of  poles  standing  alone  and  detached 
from  any  engine  on  a  spur  track  of  defendant,  which  ran 
into  the  yards  of  the  said  Valentine-Clark  Company,  on  the 
west  side  of  the  Fox  river  in  said  city  of  Green  Bay;  that, 
while  plaintiff  was  so  engaged  in  unloading  said  car,  defend- 
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ant's  servants  backed  an  engine  and  two  cars  onto  said  spur 
track;  that  it  was  the  duty  of  the  defendant's  servants  in 
charge  of  said  engine  and  two  cars  not  to  collide  with,  or 
disturb  jn  any  way,  the  car  at  which  plaintiff  was  working; 
that  defendant's  engineer,  in  violation  of  his  said  duty,  and 
in  total  disregard  of  the  signals  made  by  the  conductor  in 
charge  of  said  engine  and  two  cars,  to  stop  said  engine  and 
cars  before  reaching  the  stationary  car  at  which  plaintiff 
was  working,  carelessly,  recklessly,  and  negligently  backed 
said  engine  and  cars  against  the  said  stationary  car,  causing 
it  to  move  forward  by  the  force  of  the  impact ;  that  the  plaint- 
iff endeavored  to  stop  said  car  by  standing  on  the  side  of  the 
track  and  putting  a  block  of  wood  beneath  the  wheels  of 
said  car,  but  defendant's  engineer,  carelesdy^  recklessly^  and 
negligently^  and  in  violation  of  the  conductor's  signals,  and 
without  plaintiffs  knowledge,  continued  to  back  said  engine 
and  two  cars  against  the  said  detached  car,  thereby  pushing 
said  detached  car  over  the  block  of  wood  so  placed  beneath 
it  by  plaintiff,  thereby,  without  any  fault  on  the  part  of  plaint- 
iffs causing  the  poles  with  which  said  car  was  loaded  to  fall 
off  said  car  and  upon  the  plaintiff,  thereby  greatly  injuring 
him,  to  his  damage  in  the  sum  of  §5,000,  for  which  said  sum, 
and  for  costs  herein,  plaintiff  demanded  judgment. 

The  defendant  demurred  to  the  complaint,  alleging  that 
it  appeared  upon  the  face  thereof  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  court  entered 
an  order  overruling  the  demurrer,  from  which  the  defendant 
appealed. 

For  the  appellant  there  was  a  brief  by  Fish^  Cary^  Upham 
<k  Blacky  and  oral  argument  by  R.  N.  McMynn.  They  con- 
tended that  the  complaint  shows  that  the  alleged  negligence 
of  the  engineer  was  harmless;  that  there  was  an  intervening 
act  of  plaintiff  which  was  the  efficient  cause  of  the  cause  of 
the  plaintiffs  injur}^  The  falling  of  the  poles  upon  the 
plaintiff  was  the  proximate  cause  of  his  injury.    The  poles 
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fell  because  there  was  a  block  placed  on  the  track  in  front 
of  the  wheels  of  the  moving  car. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Cwnrrmiga  <&  Hayes. 

PiNNEY,  J.  The  complaint  proceeds  upon  the  ground  that 
it  was  the  duty  of  the  defendant's  servants  in  charge  of  the 
management  of  the  engine  and  two  cars  on  the  spur  track 
of  the  defendant  company,  upon  which  the  plaintiff  was 
engaged  in  unloading  a  car  of  poles  standing  alone  and  de- 
tached from  any  engine,  not  to  collide  with,  or  disturb  in 
any  way,  the  car  loaded  with  poles,  at  which  the  plaintiflF 
was  so  working.  This  is,  in  substance,  an  allegation  that  it 
was  the  duty  of  the  defendant,  in  the  use  and  operation  of 
the  spur  track,  engine,  and  cars,  by  and  through  its  servants 
and  agents,  not  to  collide  with,  or  disturb  in  any  way,  the 
said  car  so  loaded  with  poles,  which  was  being  unloaded  by 
the  plaintiff.  This  was  by  way  of  charging  that  the  acts  of 
the  defendant's  engineer  constituted  negligence  and  careless 
conduct  on  the  part  of  the  defendant  company.  "While  this 
is,  in  substance,  the  effect  of  the  pleading,  it  is  certainly  not 
the  most  clear  and  logical  method  of  stating  the  simple  fact 
of  the  defendant's  duty  and  breach  of  it;  but  there  is  no 
good  reason  for  saying,  we  think,  that  the  allegations  wDl 
not  serve  to  define  the  fact  of  its  duty,  and  the  breach  of  it. 
The  complaint  charges  in  sufficiently  clear  and  vigorous 
language  that  the  defendant's  engineer  in  charge  of  said  en- 
gine and  two  cars,  before  reaching  the  stationary  car  at 
which  plaintiff  was  working,  carelessly,  recklessly,  and  neg- 
ligently backed  said  engine  and  cars  against  the  said  sta- 
tionary car,  causing  it  to  move  forward  by  the  force  of  the 
impact;  that  the  plaintiff  endeavored  to  stop  said  car  by 
standing  on  the  side  of  the  track  and  putting  a  block  of 
wood  beneath  the  wheels  of  the  car, —  a  matter  that  is  not 
alleged  as  either  improper  or  negligent,  or  to  have  caused 
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or  materially  contributed  to  the  result  complained  of;  but 
defendant's  engineer  carelessly,  recklessly,  and  negligently^ 
in  violation  of  the  conductor's  signals,  and  without  the 
plaintiff's  knowledge,  continued  to  back  said  engine  and  cars 
against  the  said  detached  car,  thereby  pushing  it  over  the 
block  of  wood  so  placed  beneath  it  by  the  plaintiff,  and 
thereby,  without  cmyfcmlt  on  thepwrt  of  the  plaintiff ^  caused 
the  poles  with  which  said  car  was  loaded  to  fall  off  said  car 
and  upon  the  plaintiff,  greatly  injuring  the  plaintiff,  to  his 
damage,  etc.  It  is  not  made  to  appear  that  an  independent 
negligent  or  wrongful  act  of  a  third  party  caused  the  injury, 
nor  that  it  was  the  result  of  any  negligence  on  the  part  of 
the  plaintiff.  On  the  contrary,  it  is  alleged  that  the  defend- 
ant's engineer,  carelessly,  recklessly,  and  negligently,  and  in 
violation  of  the  conductor's  signals,  continued  to  back  said 
engine  and  two  cars  against  the  said  detached  car,  thereby 
pushing  it  over  the  block  of  wood  so  placed  beneath  it  by 
the  plaintiff,  and  thereby,  without  amy  fault  on  thejpa/rt  of 
the  jplavntiff^  causing  the  poles  with  which  said  car  was 
loaded  to  fall  off  of  said  car  and  upon  the  plaintiff,  to  his 
damage,  etc.  It  would  seem  to  be  clear,  beyond  any  rea- 
sonable doubt,  that  the  duty  of  the  defendant,  as  well  as  the 
breach  thereof  and  the  injurious  consequences,  are  suffi- 
ciently well  stated  and  defined  in  the  complaint  to  consti- 
tute a  valid  cause  of  action.  Although  the  complaint  is  not 
a  model  of  good  pleading,  we  think  it  is  sufficient  on  de- 
murrer, and  that  the  circuit  court  rightly  overruled  the 
defendant's  demurrer. 
By  the  Court. —  The  order  appealed  from  is  affirmed. 
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May  24  — June  23, 1898, 

Wins:  Revocation  of  devise  by  subsequent  contract  to  sell:  Intention. 

Under  sea  2278,  R.  S.  1878  (providing  that  every  devise  of  land  shall 
be  construed  to  convey  all  the  estate  of  the  devisor  therein,  unless 
it  shall  clearly  appear  by  the  will  that  he  intended  to  convey  a  less 
estate),  a  devise  of  certain  land  was  not  revoked  by  the  subsequent 
making  of  a  contract  for  its  sale  by  the  testator,  upon  which  a 
nominal  sum  only  was  paid,  where  there  is  nothing  to  indicate  an 
intention  to  revoke  the  devise,  and,  though  it  seems  evident  that 
the  testator  did  not  intend  to  die  intestate  as  to  any  of  his  property, 
yet  that  would  be  the  result  of  a  revocation  of  the  devise,  there 
being  no  residuary  clause  in  the  will 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
<50unty:  S.  D.  Hastings,  Je.,  Circuit  Judge.    Affirmed. 

Prior  to  May  14, 1894,  Leopold  Lefebvre  was  the  owner  of 
lot  78,  subdivision  1,  of  Newberry's  addition  to  Green  Bay. 
On  the  date  mentioned,  Lefebvre  made  his  will,  containing 
a  clause  as  follows:  "  (5)  I  give  and  bequest  to  Ired  Charles 
the  north  22  ft.  of  lot  42,  Navarino,  with  building  thereon, 
and  Newberry  addition,  subdivision  No.  1."  At  that  date, 
lot  78  was  the  only  land  he  owned  in  Newberry  addition. 
On  April  18,  1895,  Lefebvre  made  a  contract  in  writing  to 
sell  lot  78  to  one  Joseph  Crabbe,  for  the  sum  of  $1,201.  One 
dollar  was  paid  at  the  execution  of  the  contract,  and  the  re- 
mainder was  to  be  paid  on  or  before  ten  years  from  date, 
with  six  per  cent,  interest.  Crabbe  entered  into  possession 
of  the  premises,  and  has  paid  no  part  of  the  purchase  money 
except  the  sum  of  one  dollar.  Lefebvre  died  some  time  in 
1896.  His  will  was  admitted  to  probate  March  24,  1896; 
and  on  March  2, 1897,  the  county  court  assigned  the  balance 
due  on  the  land  contract  to  the  widow,  as  personal  property. 
The  devisee,  Ferdmand  Charles^  appealed  to  the  circuit  court, 
and,  upon  a  hearing,  the  court  found  the  facts  as  stated,  and 
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directed  judgment  reversing  the  order  of  the  county  court, 
and  assigning  to  Charles  the  testator's  interest  in  the  land, 
subject  to  the  land  contract.  From  the  judgment  so  entered 
the  widow,  Marga/ret  Lefebvre^  appeals  to  this  court. 

For  the  appellant  there  was  a  brief  by  Wigmot/n  cfe  Martin^ 
and  oral  argument  by  P.  H.  Ma/rtin. 

Sol.  P.  HurUingtony  for  the  respondent. 

Bakdeen,  J.  At  common  law,  if  a  man  made  a  will  de- 
vising specific  real  property,  and  before  his  death  contracted 
to  sell  the  same,  this  was  deemed  to  be  a  revocation  of  his 
will  as  to  this  specific  property.  This  was  based  upon  the 
theory  that  the  will  operated  upon  the  real  estate  as  the 
testator  possessed  it  at  the  time  of  making  it;  and  much 
nice  learning  and  many  rather  unsatisfactory  distinctions 
are  contained  in  the  books  in  regard  to  what  change  in  an 
estate  will  amount  either  to  a  revocation  of  a  particular 
devise  or  of  the  will  itself.  In  1837,  in  England,  a  statute 
(7  Will.  IV  &  1  Vict.  ch.  26,  sec.  XXIII)  was  passed  which 
provided  that  no  conveyance  of  real  estate  made  after  the 
execution  of  a  will  should  prevent  the  operation  of  the  will 
upon  sucji  portion  of  the  estate  as  the  testator  had  power  to 
dispose  of  at  his  death.  Most  of  the  American  states  have 
similar  statutes,  or  else  have  adopted  the  substance  of  its 
provisions  by  construction,  on  the  ground  of  their  reasonable- 
ness and  conformity  to  the  probable  intention  of  testators. 
The  principle  that  runs  through  all  of  the  old  cases  is  that 
the  devisor  must  be  seised  of  the  same  estate  at  the  time  of 
his  death  that  he  was  seised  of  when  he  made  his  will,  to 
make  it  a  good  devise.  KnoUys  v.  Alcocky  5  Ves.  648 ;  Ben- 
nett V.  EaH  of  TcmkerviUe^  19  Ves.  170;  Walton  v.  Walton^ 
7  Johns.  Ch.  258;  Adams  v.  Winner  7  Paige,  97.  The  trend 
of  modem  decisions  seems  to  be  to  enforce  the  will,  and  to 
carry  out  so  far  as  possible  the  expressed  intention  of  the 
testator.     Our  statute  (sec.  2278,  E.  S.  1878)  says:    "  Every 
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devise  of  land  in  any  will  shall  be  construed  to  convey  all 
the  estate  of  the  devisor  therein,  which  he  could  lairfuUy 
devise,  unless  it  shall  clearly  appear  by  the  will  that  the  dev- 
isor intended  to  convey  a  less  estate."  In  Dew  v.  Kuehriy 
64  Wis.  293,  it  was  said^  in  effect,  that  this  act  was  not 
intended  to  restrict  the  power  of  the  court  in  the  construc- 
tion of  wills  to  a  consideration  of  the  mere  words  of  the 
devise,  but  that  the  surrounding  circumstances  and  the  situa- 
tion of  the  testator  might  be  looked  to  in  order  to  ascertain 
his  real  intent. 

At  the  time  of  the  death  of  Lef  ebvre,  he  held  the  legal 
title  to  the  lot  in  question,  and  the  right  to  demand  pay- 
ment of  the  entire  consideration,  except  the  sum  of  one  dol- 
lar paid  by  the  vendee  at  the  execution  of  the  contract. 
His  estate  therein  was  simply  subject  to  the  vendee's  equity 
of  redemption.  His  interest  or  estate  was  of  such  potential 
character  that  it  would  pass  to  his  devisee  unless  there  be 
something  in  the  situation  to  indicate  an  intention  to  revoke 
the  devise.  The  will  acts  upon  his  estate  as  it  existed  at  the 
time  of  his  death,  and  not  as  it  existed  at  the  time  it  was 
made.  The  statute  says  the  devise  of  the  land  shall  be  con- 
strued to  convey  aU  the  estate  of  the  devisor  tJierem.  This 
must  mean  all  his  estate,  both  legal  and  equitable.  If,  dur- 
ing his  lifetime,  Lefebvre  had  assigned  the  land  contract^ 
collected  part  of  the  money  due,  or  made  any  other  disposi- 
tion of  his  interest  in  the  land,  this  would  have  operated  as 
a  revocation  of  the  devise  pro  tanto.  This  would  have  been 
an  actual  conversion  of  his  interest  in  the  land  to  such  form 
that  it  would  be  clear  that  the  terms  of  the  will  could  not 
act  upon  it.  No  such  case  is  here  presented.  At  the  time 
of  his  death,  he  held  not  only  the  legal  title  to  the  lot,  but 
also  the  land  contract  which  represented  in  part  his  estate 
in  this  lot.  His  will  contains  no  residuary  clause.  If  this 
contract  is  not  to  follow  the  legal  estate,  then,  as  to  it,  he 
died  intestate,  and  it  must  be  distributed  to  his  heirs.    It 
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seems  quite  evident  from  the  whole  situation  that  the  tes- 
tator did  not  intend  to  die  intestate  as  to  any  of  his  prop- 
erty. There  is  no  presumption  to  that  effect  to  be  indulged 
in.  On  the  contrary,  the  opposite  presumption  is  to  be  in- 
voked whenever  the  words  of  a  will,  fairly  construed,  indi- 
cate an  intention  to  dispose  of  all  of  his  property.  All  parties 
concede  that  it  was  the  evident  intention  of  the  testator,  at 
the  time  the  will  was  drawn,  to  give  Charles  whatever  inter- 
est he  had  in  real  estate  in  Newberry  addition,  subdivision 
No.  1.  Suppose  the  vendee  in  the  land  contract  had  failed 
to  perform  his  contract;  it  is  not  claimed  that  this  land 
would  have  gone  to  the  heirs  at  law.  It  would  have  been 
controlled  by  the  terms  of  the  will.  By  that,  the  legal  title 
was  devised  to  Charles;  and,  under  the  statute,  it  carried 
all  the  estate  in  the  land  the  testator  possessed,  in  absence 
of  an  intent,  escpressed  m  the  willy  to  convey  a  less  estate.  A 
consideration  of  the  circumstances,  together  with  the  fact 
that  there  was  no  residuary  clause  in  his  will,  leads  to  the 
conclusion  that  it  was  the  testator's  manifest  intention  that 
Charles  should  have  this  property.  WrigMs  Heirs  v.  Min- 
shally  72  HI.  584,  is  a  case  somewhat  in  point. 

JSy  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Appleton  Papbb  &  Pulp  Company,  Appellant,  vs.  Kimbeblt 

&  Clakk  CoMPAinr  and  another,  Respondents. 

Same,  Respondent,  vs.  Same,  Appellants. 

May  £6^  June  £S,  1898, 

Mills  and  mtOrdams:  Conveyance  of  portion  of  water  power:  Constrv4> 
tion:  **  Capacity  of  hvlhhead  now  there." 

A  deed  of  a  portion  of  a  water  power,  describing  the  volume  of  water 
conveyed  as  "  water  to  the  full  extent  and  capacity  of  the  bulk- 
head now  there,"  referring  to  an  old  flume  or  bulkhead  13.07  feet 
wide,  6.89  feet  deep  measuring  from  the  crest  of  the  dam,  12  feet 
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in  length  with  the  stream,  and  obstructed  by  a  rack  to  keep  debris 
out  of  the  fluma,  made  of  one-inch  by  five-inch  oak  boards  set  edge- 
ways in  the  water  about  one  inch  apart,  with  the  upstream  edges 
sharpened,  and  worn  by  ten  years'  use,  the  flume  not  having  been 
in  use  for  some  time  before  the  grant,  is  construed  as  follows:  > 

(1)  That  the  particular  bulkhead  referred  to,  with  all  the  condi- 
tions existing  at  the  date  of  the  grant,  in  any  way  influencing  the 
flow  of  water  through  the  same,  were  designated  by  the  language 
of  the  grant  as  instruments  of  measurement  by  which  to  deter- 
mine the  amount  of  water  conveyed  thereby. 

(2)  That  the  term  "  full  extent  and  capacity,"  as  used  in  the  grant, 
permitted  the  grantee  to  take  water  only  in  a  proper  way,  and  that 
a  proper  way  requires  such  taking  to  be  in  such  manner  as  not  to 
draw  down  the  head  of  water  so  as  to  materially  diminish  the 
amoimt  of  power  obtainable  from  a  given  volume  thereof. 

(3)  That  plaintiff  is  entitled,  under  such  grant,  to  have  the  amount 
of  water,  in  cubic  feet  per  minute,  that  will  flow  through  a  flume 
such  as  the  one  mentioned  in  the  grant,  under  all  the  conditions 
existing  at  the  date  thereof  in  any  way  influencing  such  flow,  the 
velocity  of  the  water  to  be  limited,  however,  to  such  as  will  not  so 
materially  draw  down  the  head  as  to  use  the  water  in  a  wasteful 
way,  and  when  such  amount  is  so  determined,  plaintiff  is  entitled 
to  use  such  amount  for  the  creation  of  power  in  any  way  it  sees  fit 

[Syllabus  by  Mabshall,  J.] 

Appeaij3  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.  Affirmed  on 
plcdrvtiff^s  appeal;  reversed  on  that  of  the  defendants. 

Action  to  determine  the  proportionate  amount  of  water 
power  created  by  the  Fox  river  as  improved  by  the  govern- 
ment dam  across  the  same,  known  as  the  Grand  Chute  dam, 
belonging  to  the  several  parties  to  this  action.  The  ques- 
tion involved  on  this  appeal  relates  to  the  amoimt  of  such 
power  owned  by  plaintiff  under  a  title  referable  to  a  deed 
dated  September  20, 1862,  conveying  a  part  of  the  power, 
by  the  person  then  owning  a  considerable  portion  thereof, 
in  the  following  language:  ".  .  .  Privilege  of  drawing 
water  from  the  river  to  the  full  extent  and  capacity  of  the 
bulkhead  now  there."  The  court  found  that  plaintiff,  sub- 
ject to  some  other  interests,  owned  so  much  of  the  water 
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power  as  was  described  in  such  deed,  and  that  the  bulkhead 
maintained  at  the  date  of  the  deed  was  13.07  feet  wide,  6.89 
feet  deep,  and  12  feet  in  length  with  the  stream,  the  bottom 
2.76  inches  above  the  plane  of  the  bed  rock  over  which  the 
spent  water  passed,  and  the  depth  being  measured  from  the 
crest  of  the  dam,  which  was  one  foot  lower  than  the  dam  as 
it  now  exists.  The  court  further  found  that,  prior  to  Sep- 
tember 20, 1862,  the  bulkhead  had  been  used  in  connection 
with  a  sawmill  not  then  in  existence,  the  same  having  been 
destroyed  by  fire;  that  there  was  a  rack  that  had  existed 
some  ten  years,  through  which  the  water  necessarily  passed, 
made  of  one-inch  by  five-inch  oak  boards  set  one  inch  apart 
edgeways  in  the  water,  and  sharpened  on  the  edges  pointing 
up  stream;  that  such  a  rack  existed  in  the  bulkhead  up  to 
1873,  when  plaintiflf  substituted  one  made  of  three-eighths 
inch  iron  rods  set  about  two  inches  apart,  which  was  used 
up  to  the  time  of  the  trial  with  knowledge  of,  and  without 
objection  by,  defendants,  till  the  commencement  of  the  ac- 
tion; that  the  economical  use  of  water  does  not  justify  tak- 
ing it  through  the  bulkhead  at  a  greater  velocity  than  120 
feet  per  minute,  the  result  of  taking  it  at  a  greater  velocity 
being  to  so  draw  down  the  head  as  to  diminish  the  power 
created  by  a  given  volume,  but  that  more  power  from  water 
could  be  obtained  at  the  expense  of  volume,  by  having  it 
pass  through  the  bulkhead  at  a  velocity  up  to  a  point  stated 
in  the  findings  of  fact  as  one  where  the  velocity  curve  crosses 
the  power  curve,  which  point  is  not  determined,  and  said 
not  to  be  determinable  even  approximately,  except  by  experi- 
ments which  would  be  attended  with  an  expense  of  from 
$300  to  $3,000. 

From  such  findings  the  court  construed  the  deed  men- 
tioned as  the  one  to  which  plaintiff's  rights  are  referable,  as 
conveying  the  right  to  so  much  water  as  can,  beneficially  to 
it,  be  taken  from  a  bulkhead  opening  of  the  width  and  under 
the  head,  with  the  length,  and  obstructed  by  a  rack  substan- 
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tially  the  same  as  when  such  deed  was  made,  to  wit,  13.07 
feet  wide,  6.89  feet  deep  from  the  crest  of  the  dam,  12  feet 
long  measuring  with  the  stream,  obstructed  by  a  rack  made 
of  one-inch  by  five-inch  oak  boards  set  edgeways  with  the 
stream  one  inch  apart,  and  sharpened  at  the  upper  edges,  worn 
as  such  rack  would  be  after  ten  years'  use,  subject  further  to 
some  limitations  of  the  use  for  certain  machinery,  such  lim- 
itations, however,  not  being  involved  in  the  controversy  on 
this  appeal.  Judgment  was  entered  accordingly,  and  in  other 
respects  as  directed  by  the  findings,  no  objection  being  raised 
except  as  presented  by  exceptions  on  the  part  of  plaintiff  to 
the  finding  that  the  dam  is  now  one  foot  higher  than  Sep- 
tember 20, 1862,  and  that  the  floor  of  the  bulkhead,  there- 
fore, should  be  6.89  feet  from  the  crest  of  the  dam  instead 
of  7.89  feet  from  such  crest,  as  at  the  commencement  of  this 
action;  and  to  the  finding  that  the  capacity  of  the  bulkhead 
must  be  determined,  having  regard  to  the  existence  of  a  rack 
therein  as  described  in  the  findings;  and  exceptions  on  the 
part  of  the  defendants  to  the  finding  that  plaintiff  is  entitled 
to  take  water  through  the  bulkhead  at  such  velocity  as  will 
give  it  the  greatest  amount  of  power,  regardless  of  drawing 
down  the  head  and  the  economical  use  of  the  water.  Both 
sides  appealed. 

Lyma/Th  E,  Ba/mes^  for  the  plaintiff,  as  to  the  proper  con- 
struction of  the  term  "  full  extent  and  capacity  of  the  bulk- 
head now  there,"  as  used  in  the  grant,  and  to  the  point  that 
the  plaintiff  is  not  limited  by  the  grant  to  any  velocity,  in 
the  drawing  of  water,  short  of  that  which  furnishes  the 
maximum  power,  cited  VdUey  P.  dc  P.  Co.  v.  Westy  58  Wis. 
599;  Blanchard  v.  Doering,  21  id.  477;  S.  G,  23  id.  200; 
Mack  V.  Benslet/y  63  id.  80;  Jackson  Milling  Co.  v.  Cha/ndo8y 
82  id.  437;  Bissell  v.  Oranty  35  Conn.  288;  Avon  Mfg.  Co.  v. 
Andrews^  30  id.  476. 

For  the  defendants  there  were  briefs  hjHooj^er  <&  Bboper, 
and  oral  argument  by  Moses  Hooper. 
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Mabshall,.J.  The  finding  of  fact  as  to  the  raising  of  the 
dam,  challenged  by  plaintiff;  is  sustained  by  substantially 
all  the  direct,  as  well  as  the  circumstantial,  evidence  in  the 
case  bearing  on  the  subject.  O'Keefe,  who  helped  make 
alterations  in  the  flume  in  1863,  and  was  very  familiar  with 
the  situation  then  and  for  years  afterwards,  testified  that 
the  new  dam  was  about  one  foot  higher  than  the  old  one, 
and  appears  to  have  reasoned  from  his  knowledge  of  the 
depth  of  the  water  in  the  bulkhead  in  1863  and  the  depth 
at  the  time  of  the  trial.  The  engineer  in  charge  of  con- 
structing the  new  dam  testified  that  the  old  one  had  settled 
from  ten  to  fifteen  inches  in  places,  and  that  the  new  struct- 
ure, as  he  remembered  it,  was  placed  at  the  average  height 
of  the  old  one.  Several  witnesses  testified  that  the  water 
above  the  dam  was  higher  after  the  bmlding  of  the  new 
structure  than  before,  some  placing  the  difference  as  much 
as  two  or  three  feet.  That  array  of  evidence,  in  connection 
with  the  circumstance  that  the  old  dam  was  made  of  spars 
and  was  an  old  structure  as  early  as  1862,  there  being  no 
substantial  evidence  to  outweigh  it,  seems  to  make  a  strong 
case  in  favor  of  the  court's  finding.  Certainly,  we  cannot 
say  there  is  a  clear  preponderance  of  evidence  agaipst  it. 

It  follows,  therefore,  that  the  findings  of  fact  made  by 
the  trial  court  must  all  stand  as  verities  in  the  case,  and 
that  both  appeals  come  down  to  and  turn  on  the  meaning 
of  the  descriptive  words  contained  in  the  grants  under  which 
plaintiff  claims,  the  principal  and  really  only  one  that  need 
be  construed  being  that  of  September  20,  1862.  To  that, 
plaintiff's  rights  are  referable.  A  later  deed  was  made 
under  which  plaintiff  claims,  but  clearly,  as  held  by  the  trial 
court,  it  does  not  affect  the  main  question  we  are  called 
upon  to  decide.  It  is  needless  to  refer  to  the  familiar  rules 
of  construction  in  discussing  this  case,  till  we  proceed  far 
enough  to  discover  some  uncertainty  of  meaning  in  the  lan- 
guage to  be  considered,  calling  for  such  reference.    There 
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is  no  need  to  construe  that  which  is  plain,  is  a  maxim  of  the 
first  importance  in  dealing  with  contracts  judicially.  The 
purpose  of  interpretation  is  to  give  effect  to  the  intention  of 
parties  so  far  as  that  can  be  done  without  violating  the 
rules  of  language  or  of  law,  and  so  far  as  such  intention  can 
be  read  from  the  words  they  saw  fit  to  use,  by  the  aid  of  all 
the  helps  that  may  properly  be  resorted  to  for  that  purpose. 
But  the  very  fact  that  construction  is  called  for  suggests 
existing  uncertainty.  Where  that  does  not  exist, —  where 
language  is  plain, —  there  is  no  reason  for  construction.  Ef- 
fect must  then  be  given  to  the  obvious  meaning,  and  not,  by 
means  of  judicial  construction,  make  a  contract  for  parties 
different  from  that  which  they  made  for  themselves. 

"Capacity  of  the  bulkhead  now  there:"  What  do  those 
words  mean  as  used  in  the  grant  under  consideration  ?  They 
plainly  refer  to  a  then  existing  bulkhead,  and  conveyed  the 
right  to  use  the  water  through  it  to  its  capacity,  or  an  equiv- 
alent amount  of  water,  for  the  purpose  of  creating  power. 
Unlike  many  deeds  conveying  water  privileges  for  power, 
the  grant  in  question  did  not  convey  a  certain  number  of 
inches  of  water  under  a  given  head,  as  in  Jackson  MiUiny 
Co.  V.  CTumdoSy  82  Wis.  437,  or  a  certain  number  of  inches 
of  water  without  specifying  any  head,  as  in  Blcmchard  v. 
Doei'vagy  21  Wis.  477.  The  grant  did  not  convey  water  to 
the  fuU  extent  and  capacity  of  a  bulkhead  13.07  feet  wide 
by  6.89  feet  deep.  If  we  were  to  read  the  grant  as  if  such 
language  were  included  therein,  we  would  fail  to  give  effect 
to  the  significant  words  of  limitation,  "the  "  and  "  now  there." 
They  refer,  unmistakably,  to  an  existing  bulkhead,  and  the 
water  privilege  conveyed  was  referable,  as  a  means  of  meas- 
urement, to  that  particular  bulkhead,  with  all  the  surround- 
ing conditions,  including  the  rack  to  prevent  debris  from 
passing  into  the  flume,  the  size  of  the  flume,  its  shape,  its 
location,  and  all  obstructions  in  any  way  influencing  the 
flow  of  water.    That  is  so  obviously  the  meaning  of  the  lan- 


Digitized  by  VjOOQIC 


Wis.]  JANUAEY  TEEM,  1898.  201 

Appleton  Paper  &  Pulp  Ca  vs.  Kimberly  &  Clark  Ca  and  another. 

guage  in  question  that  we  have  nothing  to  do  with  the  mle» 
of  construction  in  determining  that  question.  There  is  room 
for  but  one  reasonable  meaning;  therefore  no  room  for  con- 
struction and  no  need  for  a  reference  to  authorities. 

The  parties  having  defined  the  water  conveyed  by  limit- 
ing it  to  the  capacity  of  a  particular  opening  under  the  con- 
ditions surrounding  it  as  stated,  it  left  the  amount  somewhat 
difficult  of  ascertainment,  it  is  true,  especially  after  a  lapse 
of  many  years,  a  change  in  the  conditions,  and  a  desire  to 
use  the  water  through  a  different  bulkhead  and  with  differ- 
ent attachments.  But  so  long  as  the  parties  saw  fit  to  insert 
in  the  grant  plain  words  of  limitation,  pointing  to  particular 
instruments  for  measuring  the  water,  we  must  hold  to  such 
plain  meaning,  and  not,  for  the  purpose  of  relieving  parties^ 
from  difficulties  which  were  not  properly  provided  against 
at  the  proper  time,  put  words  into  the  grant  by  construction. 
That  would  be  a  violation  of  rules  of  law  by  judicial  con- 
struction, and  courts  are  not  permitted  to  do  that.  Missis- 
sipjyi  River  Logging  Co.  v.  Wkeeliham,^  94  Wis.  96. 

In  Loverin  v.  Wallcer^  44  N.  H.  489,  we  have  a  good  illus- 
tration of  the  strictness  with  which  courts  hold  parties  U> 
the  meaning  of  language  used  in  conveying  water  privileges, 
by  viewing  it  in  the  light  of  the  circumstances  existing  at 
the  creation  of  the  grant.  The  description  of  the  privilege 
there  conveyed  was,  "  the  right  to  take  sufficient  water  for 
one  tub  wheel."  It  was  in  a  conveyance  of  a  mill  formerly 
operated  by  such  a  wheel,  but  the  wheel  had  been  carried 
away  by  a  freshet  a  short  time  previous.  There  were  other 
owners  of  power  at  the  same  point,  and  it  was  evident  their 
rights  were  not  intended  to  be  infringed  upon.  If  the  con- 
veyance were  so  construed  as  to  permit  a  tub  wheel  of  any 
size,  that  would  carry  the  right  to  all  the  water  of  the 
stream.  In  those  circumstances  the  court  readily  reached 
the  conclusion  that  "  the  grantee  was  not  obliged  to  use  a 
tub  wheel,  or  the  particular  tub  wheel  that  had  been  carried 
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away;  but  he  could  take  no  more  water  than  the  amount 
required  to  operate  a  wheel  of  the  kind  and  size  of  the  one 
previously  in  place  ;*'  that  the  language  of  the  deed  was 
clearly  intended  to  designate  the  old  wheel  as  an  instru- 
*  ment  for  measuring  the  quantity  of  water  conveyed  by  the 
grant,  but  not  to  designate  the  means  of  using  the  water; 
and  that  it  was  left  to  be  determined  what  amount  of  water 
was  required  for  such  a  wheel  as  the  old  one,  and  then  that 
it  could  be  used  as  the  grantee  should  elect. 

So,  in  Doom  v.  Metcalfe  46  Iowa,  120,  cited  by  defendants' 
counsel,  the  language  was,  "  the  right  to  use  water  to  the 
amount  of  the  issue  of  the  wheel  now  in  said  mill,  supposed 
to  be  six  hundred  inches."  The  court  held  that  the  water 
necessary  to  operate  that  particular  wheel,  up  to  the  capac- 
ity of  its  working  power,  was  the  measure  of  water  conveyed ; 
that  it  was  left  for  experience  and  mechanical  skill,  aided 
by  the  laws  of  hydraulics,  to  determine  such  amount,  and 
that  when  determined,  the  water  was  available  to  operate 
any  wheel  which  the  grantee  might  see  fit  to  use;  that  the 
wheel  mentioned  in  the  grant  did  not  limit  the  manner  or 
means  by  which  the  water  was  to  be  used,  but  designated 
merely  the  instrument  for  measuring  the  quantity  which 
the  grantee  could  take  under  the  grant. 

Again,  in  Cummings  v.  Blanchwrd  (N.  H.),  36  Atl.  Hep. 
556,  a  quite  recent  case,  where  the  conveyance  was,  "  the 
quantity  of  water  that  shall  be  discharged  from  the  flume 
or  bulkhead  through  an  aperture  of  200  square  inches  at 
the  gate  under  a  fifteen-foot  head,"  it  was  held  that  those 
words  did  not  prescribe  a  condition  or  manner  in  which  the 
water  should  be  used,  but  that  they  were  words  of  measure- 
ment; that  the  grantee  was  entitled  to  water  equivalent  to 
that  which  would  be  discharged  under  the  conditions  men- 
tioned, and  that  it  was  the  duty  of  the  grantee  to  construct 
his  gate  with  a  gauge  thereon  so  as  to  indicate  any  infringe- 
ment of  the  grantor's  rights  at  any  given  head  of  water; 
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that  the  aperture  should  be  contracted  as  the  head  was 
raised,  if  that  occurred,  and  enlarged  if  the  opposite  oc- 
curred, so  that  the  grantee  would  receive  at  all  times  the 
equivalent  of  water  that  would  flow  constantly  under  the 
conditions  mentioned  in  the  grant. 

Jackson  MiUing  Co.  v.  Chandos^  82  Wis.  437,  followed  the 
same  line  of  reasoning,  holding  that  a  conveyance  of  2,000 
inches  of  water  under  an  eleven-foot  head  did  not  limit  the 
manner  of  drawing  the  water  to  an  opening  of  the  size  and 
under  the  head  mentioned,  or  contemplate  any  such  elements 
of  uncertainty  as  an  increase  of  the  natural  flow  by  the  use 
of  an  efflux  tube,  or  decrease  by  the  retardation  of  a  water 
wheel  in  operation,  but  that  the  size  of  the  opening  and 
head  designated  were  the  means  of  determining  the  volume 
of  water  the  grantee  was  privileged  to  take,  the  intent  being 
to  grant  the  right  to  take,  by  a  constant  flow,  water  equiv- 
alent to  that  which  would  pass  under  natural  conditions, 
under  an  eleven-foot  head,  through  an  opening  of  2,000 
inches  in  area  cut  in  the  side  of  a  flume;  that  the  amount 
being  determined,  the  conditions  under  which  it  might  be 
drawn  were  not  regulated  by  the  grant. 

So  the  words,  "  the  bulkhead  now  there,"  as  used,  pointed 
merely  to  a  particular  opening,  with  the  conditions  surround- 
ing and  affecting  it,  all  to  be  considered  in  determining  the 
quantity  of  water  conveyed  by  the  grant, —  the  size  of  the 
flume,  its  form,  the  obstructions  in  it,  and  every  other  cir- 
cumstance affecting  the  flow  of  water,  all  forming  a  part  of 
the  instruments  of  measurement.  In  no  other  way  can  sig- 
nificance be  given  to  the  words,  "  the  bulkhead  now  there," 
which  the  persons  using  them  evidently  intended,  and  in 
no  other  way  can  their  natural,  comprehensive  meaning  be 
given  to  them.  In  the  absence  of  circumstances  showing 
clearly  an  intention  to  the  contrary,  words  in  a  contract  are 
presumed  to  have  been  used  in  their  comprehensive  sense, 
and  as  understood  by  the  mass  of  mankind.    That  requires 
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that  the  words  under  discussion  should  be  held  to  apply  to 
the  entire  situation  at  the  time  of  the  creation  of  the  grants, 
there  being  nothing  indicating  a  contrary  intent.  To  say 
otherwise  would  violate  the  rule  that  words  cannot  properly 
be  forced  out  of  their  proper  signification,  even  to  eflFect  the 
intention  of  parties. 

The  foregoing  does  not,  as  suggested  by  counsel,  insert 
words  of  limitation  into,  but  rather  gives  plain  eflEect  to  every 
word  of,  the  grant  as  intended  at  the  time  created.  If  it 
leads  to  some  uncertainty  as  to  the  volume  of  water  to  which 
plaintiff  is  entitled,  it  is  an  uncertainty,  not  in  the  instru- 
ments of  measurement,  but  of  the  quantity  of  water  which 
they  will  measure.  That  uncertainty  the  parties  placed  in 
the  grant,  and  it  is  not  the  province  of  the  court  to  substitute 
something  else  for  the  language  the  parties  saw  fit  to  use, 
because  of  the  difficulty  of  determining  the  amount  of  water 
imder  the  circumstances  which  they  contemplated.  We 
must  take  the  instrument  as  the  parties  made  it,  and  deter- 
mine the  amount  of  water  it  privileged  the  grantee  to  take 
like  any  other  question  of  fact,  and  when  so  determined  the 
plaintiff  can  use  such  amount  of  water  to  create  power  in 
any  way  it  may  see  fit. 

The  foregoing  disposes  of  the  questions  raised  by  plaint- 
iff's appeal,  unfavorably  to  it.  The  next  and  remaining 
question  is  that  raised  by  defendants,  assigning  as  error  the 
holding  of  the  trial  court  that  the  words  "  full  extent  and 
capacity  "  entitle  plaintiff  to  take  water  through  the  bulk- 
head, or  have  the  amount  it  may  draw  determined,  regard- 
less of  drawing  down  the  head  and  sacrificing  volume  to 
power.  The  most  that  is  claimed  as  to  the  meaning  of  the 
words,  "  full  extent  and  capacity,"  is  that  they  are  suscep- 
tible of  two  reasonable  constructions,  and  therefore  that  the 
rule  applicable  under  such  circumstances,  that  the  construc- 
tion should  be  adopted  most  favorable  to  the  grantee,  sus- 
tains plaintiff's  theory.    But  will  the  words  admit  of  two 
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reasonable  constructions  ?  That  must  be  determined  in  the 
light  of  the  circumstances  existing  at  the  origin  of  the  grant. 
Previous  thereto,  parts  of  the  power  had  been  conveyed,  and 
part  of  the  power  created  by  the  dam  was  appurtenant  to 
lands  on  the  other  side  of  the  stream.  Looking  at  the  lan- 
guage under  discussion  in  the  light  of  such  circumstances,  it 
is  quite  clear  to  our  minds  that  it  has  but  one  rational,  rea- 
sonable meaning,  and  that  is,  water  equivalent  to  that  which 
will  pass  through  the  bulkhead  without  so  drawing  down 
the  head  as  to  use  the  water  in  a  wasteful  way.  The  learned 
trial  court  well  said  that  the  language  of  the  grant  per- 
mitted the  grantees  to  take  so  much  water  as  could  be  drawn 
in  a  proper  manner,  and  then  said  there  was  no  limitation 
in  the  grant.  The  two  ideas  seem  hardly  to  be  consistent, 
unless  it  can  be  said  that  the  proper  manner  of  using  water 
for  power  will  admit  of  its  use  in  a  wasteful  way,  regardless 
of  producing  the  maximum  of  power  from  a  given  volume. 
"We  cannot  sanction  that  view,  but  must  hold,  not  only  that 
the  words  "  full  extent  and  capacity  "  contemplate  a  meas- 
urement of  the  water  when  taken  in  a  proper  manner,  as 
the  trial  court  said,  but  that  a  "  proper  manner  "  does  not 
permit  of  such  shortening  of  the  head,  by  the  velocity  with 
which  the  water  is  drawn,  as  to  materially  sacrifice  volume 
to  power. 

If  the  bulkhead  were  in  actual  use  at  the  time  of  the 
grant,  and  water  being  drawn  in  the  manner  contended  for 
by  plaintiff,  that  circumstance  might  turn  the  scales  in 
favor  of  the  construction  of  the  language  under  discussion 
adopted  by  the  trial  court.  The  circumstances  of  the  case 
in  that  regard  are  very  much  like  those  in  Cummings  v. 
Blancha/rdy  aujpra  (36  Atl.  Eep.  556).  There,  while  the  de- 
scriptive words  of  the  grant  were  "  privilege  to  take  water 
that  will  pass  through  an  aperture  of  200  square  inches  at 
the  gate  under  a  fifteen-foot  head,"  there  was  no  pen-stock 
in  place  through  which  to  draw  the  water;  hence  the  court 


Digitized  by  VjOOQIC 


206  SUPREME  COURT  OF  WISCONSIN. .       [100 

Appleton  Paper  &  Pulp  Ck).  y&  Kimberlj  &  Clark  Ca  and  another. 

held  that  the  head  mentioned  in  the  grant  was  to  be  taken 
as  with  the  water  at  rest,  and  that  the  diminution  of  the 
head,  when  in  actual  use,  was  at  the  expense  of  the  grantee; 
that  is,  that  the  capacity  was  not  to  be  computed  with  ref- 
erence to  a  working  head  of  fifteen  feet,  but  the  working 
head  obtainable  from  a  standing  head  of  fifteen  feet.  When 
the  grant  in  question  originated  the  bulkhead  was  not,  and 
had  not  been,  in  use  for  some  time,  so  there  is  no  circum- 
stance warranting  a  construction  of  the  language  used  that 
will  extend  it  to  fit  a  wasteful  method  of  using  the  water. 

The  evidence  abundantly  shows,  as  reason  and  common 
sense,  directed  by  the  most  ordinary  knowledge  of  hydraulics, 
teaches,  that  in  figuring  the  size  of  a  flume  or  bulkhead  req- 
uisite to  carry  a  given  amount  of  water  to  a  wheel,  regard 
must  be  had  to  the  certainty  that  the  head  will  drop  as  the 
velocity  of  the  water  increases,  and  that  there  will  be  a  cor- 
responding loss  of  power,  so  that  the  opening  to  the  wheel 
and  the  flume  must  be  of  sufficient  capacity  to  carry  the 
water  without  a  material  loss  of  head.  So,  the  water  which 
a  bulkhead  or  flume  of  a  given  size  will  carry  without  ma- 
terially reducing  the  head  and  thereby  sacrificing  the  power 
of  the  water,  is  plainly  its  full  extent  and  capacity. 

The  foregoing  leads  to  the  conclusion  that  the  decision  of 
the  trial  court,  to  the  effect  that  the  plaintiff,  its  successors 
or  assigns,  are  entitled  to  draw  water  through  the  bulkhead 
opening  described  in  the  findings  to  the  best  advantage  to 
them,  regardless  of  drawing  down  the  head,  cannot  be  sus- 
tained, and  that  such  part  of  the  judgment  as  gives  effect  to 
the  decision  in  that  particular  must  be  reversed. 

It  seems  that  the  best  interests  of  all  parties  require  plaint- 
iff's rights  to  be  definitely  settled  by  the  final  decree,  so  that 
it  may  be  known  by  all  such  parties,  and  those  that  may 
come  after  them,  how  much  water  plaintiff  is  entitled  to 
draw  from  the  pond.  That  can  be  ascertained  without 
serious  difficulty,  and  should  be  before  final  judgment  is  en- 
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tered ;  and  to  that  end  further  testimony  should  be  taken, 
if  that  course  be  found  necessary.  The  finding  of  the  court 
stands  undisturbed  that  water  cannot  be  economically  drawn 
for  hydraulic  purposes,  through  such  a  bulkhead  opening  as 
described  in  such  finding,  at  a  greater  velocity  than  120  feet 
per  minute,  which  we  suppose  means  that  it  can  be  drawn 
at  that  rate.  Having  regard  to  that,  and  the  instrument  of 
measurement  contemplated  in  the  grant  of  September  20, 
1862,  namely,  a  flume  or  bulkhead  13.07  feet  wide,  12  feet 
long  with  the  stream,  6.89  feet  deep,  measuring  from  the 
crest  of  the  dam  as  it  now  stands,  and  obstructed  with  a 
rack  of  the  character  described  in  the  judgment,  the  amount 
of  water  which  can  be  economically  drawn  under  such  con- 
ditions and  limitations  should  be  determined  and  the  decree 
then  framed  so  as  to  define  plaintifTs  rights  accordingly. 

By  the  Court. —  That  part  of  the  judgment  appealed  from 
by  plaintiff  is  afl^med;  that  part  of  the  judgment  appealed 
from  by  defendants,  relating  to  the  amount  of  water  which 
plaintiff  is  entitled  to  draw  from  the  pond,  is  reversed,  and  the 
cause  remanded  with  directions  to  determine  how  much  water 
per  minute,  in  cubic  feet,  plaintiff  is  entitled  to  draw  from  the 
pond  under  the  conditions  and  limitations  indicated  in  the 
opinion,  and  that  further  evidence  be  taken  to  that  end  if 
such  course  be  found  necessary  by  the  trial  judge;  that  such 
fact  having  been  determined,  the  decree  be  then  entered  in 
accordance  therewith.  No  costs  are  allowed  in  this  court 
to  either  parly,  except  that  plaintiff  shall  pay  the  clerk's  fees. 
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Stolze  and  wife,  Eespondents,  vs.  The  Manttowoo  Terminal 
Company,  Appellant, 

May  £5 — June  SS,  1898. 

<l,  2,  5)  Appeal  by  corporation:  Insolvency  and  receivership:  Undertak- 
ing: Immaterial  error,  (8-8)  Railroads:  Condemnation  of  land: 
Injury  to  land  not  taken:  Evidence:  Opinions  (w  to  value:  Net  prof- 
its: Sales  of  other  lands:  Instructions  to  jury. 

!•  The  insolvency  of  a  corporation  and  the  appointment  of  a  receiver 
for  it  do  not,  ipso  facto,  operate  as  a  dissolution,  and  therefore  af- 
ford no  ground  for  the  dismissal  of  an  appeal  taken  in  its  name. 

2.  An  undertaking,  given  on  appeal,  to  pay  the  judgment,  if  affirmed, 
as  well  as  the  costs  and  damages,  although  much  broader  than  re- 
quired, conferred  jurisdiction  of  the  appeal,  and  it  was  therefore 
competent  for  this  court  to  allow  such  imdertaking  to  be  with- 
drawn and  a  new  one  substituted. 

&  In  proceedings  to  condemn  land  for  a  railroad  right  of  way,  evidence 
that  a  deep  cut  would  cave  in  and  injure  adjacent  land  of  the 
plaintiffs  not  taken  was  not  inadmissible  on  the  ground  that  it 
tended  to  show  negligent  construction. 

4b  In  such  a  case  a  witness  who  was  agent  for  the  sale  of  real  estate 
about  sixty  rods  distant  from  the  land  in  question,  after  having 
testified  that  he  was  acquainted  with  the  market  value  of  lots  in 
the  vicinity,  that  he  had  made  sales,  and  what  the  market  price  of 
lots  was,  stated  tliat  he  had  a  scale  of  prices  of  the  same,  and  gave 
his  opinion  that  such  prices  were  the  market  value  of  the  lots,  and 
thereupon  the  memorandum  was  received  in  evidence.  Held,  that 
such  evidence  was  not  inadmissible  on  the  ground  that  it  was 
hearsay. 

5.  Even  if  such  memorandum  was  inadmissible,  its  admission  was  a 
harmless  error,  in  view  of  the  testimony  which  the  witness  had 
already  given  without  objection. 

4L  It  was  not  error  to  permit  an  old  resident  and  manufacturer  who 
was  somewhat  familiar  with  the  market  price  of  outlying  lots,  or 
an  architect  or  engineer  who  was  reasonably  familiar  with  the 
market  price  of  lots,  or  a  merchant  who  was  treasurer  of  a  local 
building  and  loan  association  and  had  been  alderman,  to  give  his 
opinion  as  to  the  value  of  the  land  taken;  nor  to  allow  the  plaintiff 
to  prove  the  net  profits  therefrom,  when  cultivated  as  a  market 
^rden. 
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7.  The  selling  price  of  other  lands  is  admissible  on  the  question  of  dam- 

ages if  the  similaritj  in  situation  is  near  enough  to  afford  some 
material  assistance  to  the  jury  in  determining  the  value  of  the 
land  in  controversy,  the  limits  within  which  such  evidence  may  be 
given  being  very  much  in  the  discretion  of  the  trial  court 

8.  An  instruction  that  there  had  been  sales  of  other  property  in  the 

neighborhood,  and  within  a  few  years  of  the  time  of  this  sale, — 
some  more  remote  and  some  closer;  that "  if  there  was  property  sold 
on  the  market  exactly  similar  to  this  in  all  respects  that  would  be 
the  best  possible  criterion  as  to  the  market  value  of  this  property; " 
that  no  claim  was  made  that  any  property  exactly  similarly  situ- 
ated was  sold  at  exactly  the  same  time;  and  that  in  determining 
the  weight  to  be  given  to  other  sales  "you  must  consider  all  the 
elements  of  similarity  in  situation  and  time,  and  dissimilarity,  and 
determine  how  far  they  go  to  establish  what  would  be  a  fair  mar- 
ket value  for  this  particular  property,  at  the  particular  time  in 
question^*'  is  ?ield  not  to  have  been  erroneous. 


Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.  Affirmed,  A 
motion  by  the  respondents  to  dismiss  the  appeal  was  denied. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Howard  Morris  and  Thos.  S.  GUl^  and  for  the  respondents 
on  that  of  G.  O,  &  GH,  Sedgwick  and  Timlin  &  GUcksman, 

Counsel  for  the  appellant  contended,  inter  alia^  that  the 
damages  arising  from  a  negligent  construction  of  the  rail- 
road, and  in  this  instance  from  a  negligent  or  careless  exca- 
vation, are  wholly  separate  and  distinct  from  damages  for 
the  taking  or  injury  to  the  balance  of  the  tract  caused 
thereby,  and  cannot  be  recovered  in  the  condemnation  suit. 
It  is  not  the  taMng  of  the  strip  for  right  of  way  which  ren- 
ders insecure  the  other  property,  but  the  fact  that,  after  the 
taking,  an  improper  construction  or  operation  of  the  road 
causes  injury  to  other  lands.  Lyon  v.  G,  B,  cfi  M,  R.  Co,  42 
Wis.  543;  NeiUon  v.  CI,  M.  &  N.  W.  li,  Co.  58  id.  523; 
BoothJyy  v.  A.  <&  E.  E.  Co.  51  Me.  318;  3  EUiott,  Railroads, 
§  1005,  and  cases  cited.  He  who  offers  testimony  of  the 
selling  price  of  other  lands  must  show  that  the  lands  sold 
Vol.  100— U 
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were  similar  in  locality  and  character  to  the  lands  sought 
to  be  condemned,  and  the  sales  must  not  be  too  remote  in 
point  of  time.  6  Am.  &  Eng.  Ency.  of  Law,  619;  Watson  v. 
M.&M.E.  Co.  67  Wis.  332,  349;  Washhwm  v.  M.  dk  L,  W. 
R.  Co.  59  id.  364,  377;  AtTcmson  v.  C  &  N.  W.  E.  Co.  93 
id.  363;  Urdacke  v.  (7.,  M.  &  St.  P.  R.  Co.  67  id.  108, 114; 
Chcmdler  v.  Jcmudca  Pond  Aqueduct  Corp.  122  Mass.  307. 

To  the  point  that  evidence  showing  depth  of  excavation 
or  height  of  banks,  and  that  the  land  outside  the  right  of 
way  is  apt  to  cave  in  or  needs  a  retaining  wall  for  its  sup- 
port, is  not  probative  of  negligent  construction,  but  bears 
upon  the  condition  of  and  damage  to  the  residue  left  after 
taking  the  part  needed  for  the  road,  counsel  for  the  respond- 
ents cited  Price  v.  M.  &  St.  P.  R.  Co.  27  Wis.  98;  Thomjh 
son  V.  M.  (&  St.  P.  R.  Co.  id.  93;  Manson  v.  Boston^  163 
Mass.  479;  Taylor  v.  Kansas  City  C.  R.  Co.  38  Mo.  App.  668; 
Baird  v.  SchuylkiU  R.  K  S.  R.  Co.  154  Pa.  St.  459;  Zasala  v. 
Hdlhrooh^  4  Paige,  169 ;  Richart  v.  Scott,  7  Watts,  460 ;  Steven- 
son V.  WaUace,  27  Grat.  77;  Kersey  v.  SchvylkiU  River  E.  S. 
R.  Co.  133  Pa.  St.  234;  FeOowes  v.  New  Hcmn,  44  Conn. 
240;  Orth  v.  Milwaukee,  92  Wis.  232;  White  v.  Foxborougk, 
151  Mass.  28;  Raddifs  Ec'rs  v.  Brooklyn,  4  K  T.  195,  200; 
Hendricks  v.  Sprvng  VaUey  M.<b  I.  Co.  58  Cal.  190. 

Cassoday,  0.  J.  This  cause  was  tried  on  an  appeal  from 
the  award  of  commissioners  appointed  to  appraise  the  value 
of  the  lands  described,  in  the  city  of  Manitowoo,  and  taken 
by  the  defendant  for  its  railroad  right  of  way.  The  lands 
taken  and  damaged  by  the  construction  of  the  road  consist  of 
a  nearly  triangular  piece,  containing  about  eight  and  one-half 
acres,  just  within  the  western  city  limits,  between  the  ceme- 
tery on  the  north  and  the  Chicago  &  Northwestern  Eailway 
right  of  way  on  the  south;  the  same  being  very  narrow  at 
the  westerly  end,  and  widening  out  as  it  ran  easterly.  The 
road  was  built  almost  through  the  center  from  west  to  east^ 
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and  the  track  was  laid  in  a  deep  cat  at  the  west  end.  The 
right  of  way  taken  was  200  feet  wide  for  a  distance  of  about 
500  feet  and  100  feet  wide  through  the  remainder  of  the 
land,  a  distance  of  about  800  feet.  The  right  of  way  took 
about  two  and  one-ninth  acres  of  land.  The  plaintiffs  bought 
the  land  from  the  city  in  1882,  and  had  improved  and  used 
it  as  a  truck  or  market  garden.  It  sloped  from  the  high 
cemetery  hill  on  the  north  to  the  southeast,  and  was  com- 
posed of  a  warm  soil  or  loam  adapted  to  the  raising  of  vege- 
taSles.  The  subsoil  was  gravel,  sand,  and  clay  at  different 
places.  The  cut  through  this  land  made  by  the  company 
was  about  thirty  feet  deep  at  the  west  end,  and  gradually 
came  to  the  surface  at  the  easterly  side  of  the  tract.  The 
entire  tract  was  on  a  side  hill  of  gradual  slope  to  the  south, 
and  the  difference  between  the  highest  and  lowest  points 
was  about  fifty  feet.  There  was  on  the  land  2,600  feet  blind 
drainage,  750  feet  open  drains,  1,110  feet  blind  drains,  and 
100  feet  open  ditch.  There  was  a  raspberry  bed  within  the 
limits  of  the  right  of  way  in  part,  and  two  asparagus  beds, — 
five  sixths  of  one  was  in  the  right  of  way,  and  the  whole  of 
the  other.  There  were  wells  or  stop  boxes  which  were  both 
reservoirs  and  outlets  for  the  drainage,  and  so  arranged  that 
the  water  could  be  backed  into  the  groimd,  or  let  run  out 
from  these  boxes.  Some  of  these  covered  drains  were  con- 
structed of  lumber,  and  others  of  tile.  Black  soil  was  the 
upper  soil,  and  the  lower  soil  was  gravel  in  part,  and  quick- 
sand in  part,  and  clay.  There  were  hotbeds  on  the  land,— - 
125  windows  five  feet  long  and  four  feet  wide,  125  windows 
four  feet  long  and  five  feet  wide,  which  rested  on  planks. 
Eighty-four  of  the  windows  were  heated  by  steam.  There 
was  a  well  on  the  land  eighteen  feet  deep  and  of  stone,  two 
pumps  in  it,  one  to  the  boiler  and  one  to  the  greenhouse;  a 
fence  inclosing  the  whole  tract;  three  asparagus  beds,  each 
2,000  square  feet,  and  500  plants  in  a  bed.  It  required  three 
years  before  the  bed  was  in  condition  to  be  utilized.    Two 
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of  the  asparagus  beds  were  five  years  old,  and  one  was  two 
years  old.  There  was  also  a  greenhouse  or  hothouse  100 
feet  long  and  160  feet  wide,  constructed  of  wood,  glass,  and 
posts;  also  boiler-house  fourteen  by  sixteen  feet,  having  a 
steam  boiler  six  or  seven  feet  high  and  thirty  to  thirty-four 
inches  wide. 

At  the  close  of  the  testimony  the  jury  returned  a  general 
verdict  in  favor  of  the  plaintiffs,  and  assessed  their  damages 
at  $9,000.  From  the  judgment  entered  thereon,  April  10, 
1897,  the  defendant  appeals. 

1.  It  appears  that  August  4, 1897,  an  execution  was  issued 
on  the  judgment  against  the  defendant,  and  returned  wholly 
unsatisfied;  that  thereupon  a  receiver  of  all  the  property  of 
the  defendant,  under  sec.  3216,  E.  S.  1878,  was  appointed, 
with  the  usual  rights  and  powers;  that  the  defendant  was 
an  insolvent  corporation.  For  these  reasons,  the  plaintiflfs 
insist  that  the  defendant,  as  a  moribund  corporation,  could 
not  appeal,  and  hence  they  move  to  dismiss  the  appeal. 
The  statute  provides  that  "  whenever  any  corporation  shall 
have  remained  insolvent,  or  shall  have  neglected  or  refused 
to  pay  and  discharge  its  notes  or  other  evidences  of  debt, 
or  shall  have  suspended  its  ordinary  and  lawful  business  for 
one  whole  year,  it  shall  be  deemed  to  have  surrendered  the 
rights,  privileges  and  franchises  granted  or  acquired  under 
any  law,  and  shall  be  adjvdged  to  be  dissolved."  E.  S. 
1878,  sec.  1763.  It  is  enough  to  say  that  neither  this  section, 
nor  any  other  section  of  the  statute,  makes  such  insolvency 
and  receivership  to  operate  ipso  facto  to  dissolve  the  corpo- 
ration, but  simply  declares  an  efficient  cause  for  adjudging 
a  dissolution  in  a  proper  action.  Strong  v.  MoCagg^  55  Wis. 
624;  Sleeper  v.  Goodwin^  67  Wis.  577;  Combes  v.  Eeyes^  89 
Wis.  309.  We  must  refuse  to  dismiss  the  appeal  upon  the 
ground  mentioned. 

Nor  can  we  dismiss  the  appeal  on  the  ground  that  the  de- 
fendant was  allowed  to  withdraw  the  undertaking  served 
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with  the  notice  of  appeal  and  substitute  a  new  one.  That 
undertaking  was,  in  effect,  to  pay  the  judgment,  if  affirmed, 
as  well  as  the  costs  and  damages,  if  any,  on  the  appeal.  It 
was  sufficient  to  give  the  court  jurisdiction  under  the  stat- 
ute. R.  S.  1878,  sec.  3052.  The  fact  that  it  was  very  much 
broader  than  that  section  required  did  not  prevent  it  from 
being  good  under  that  section.  Since  the  court  got  juris- 
diction by  the  appeal  thus  taken,  it  was  competent  for  this 
court  to  allow  the  first  undertaking  to  be  withdrawn  and  a 
new  one  substituted,  as  was  done.    R.  S.  1878,  sec.  3068. 

The  motion  to  dismiss  the  appeal  is  denied,  with  $10  costs 
of  motion. 

2.  Error  is  assigned  because  the  court  refused  to  strike 
out  testimony,  given  without  objection,  to  the  effect  that 
the  deep  cut  would  cave  in  and  injure  the  adjacent  land  of 
the  plaintiffs  not  taken.  There  is  no  ground  for  claiming 
that  such  evidence  tended  to  prove  negligent  construction. 
Such  error  must  be  deemed  overruled. 

3.  The  assignment  of  error  for  the  admission  of  alleged 
hearsay  evidence  as  to  the  value  of  other  lots  is  without  sub- 
stantial merit.  The  witness  was  the  agent  for  the  sale  of 
real  estate  about  sixty  rods  distant  from  the  land  in  ques- 
tion; and  after  having  testified  that  he  was  acquainted  with 
the  market  value  of  lots  in  the  vicinity,  and  that  he  had 
made  some  sales,  and  what  the  market  price  of  lots  was,  he 
further  testified  that  he  had  a  scale  of  prices  of  the  same, 
and  gave  his  opinion  that  such  prices  were  the  market  values 
of  such  lots;  and  thereupon  such  memorandum  was  offered 
and  received  in  evidence,  against  objection.  We  cannot  re- 
gard such  evidence  as  hearsay.  Even  if  the  memorandum 
was  erroneously  admitted,  yet,  in  view  of  the  testimony 
which  the  witness  has  already  given  without  objection,  it 
was  harmless  error. 

4.  So,  we  must  overrule  the  error  assigned  because  an  old 
resident  and  manufacturer,  who  testified  that  he  was  some- 
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what  familiar  with  the  usual  market  price  of  outlying  lots 
in  the  city,  was  allowed  to  give  his  opinion  as  to  value.  The 
same  was  true  of  an  architect  and  engineer  who  was  rea- 
sonably familiar  with  the  market  price  of  lots  and  lands; 
also  a  merchant  and  treasurer  of  the  Manitowoc  Building  & 
Loan  Association,  and  who  had  been  an  alderman.  It  is 
conceded  that  a  very  liberal  rule  of  evidence  prevails  in 
proving  the  market  value  of  lands — especially  lands  situated 
and  used  and  cultivated  as  these  were.  It  must  be  so  from 
the  very  nature  of  such  property.  Moore  v.  C,  M.  <&  St.  P. 
a.  Co.  78  Wis.  124.  We  perceive  no  error  in  allowing  the 
plaintiffs  to  prove  the  net  profits  from  the  lands  in  question. 

6.  Error  is  assigned  because  the  court  admitted  testimony 
tending  to  prove  the  selling  prices  of  other  lands  not  sim- 
ilarly situated.  From  the  very  nature  of  the  case,  no  two 
pieces  of  land  can  be  exactly  alike.  If  the  similarity  is  near 
enough  to  afford  some  material  assistance  to  the  jury  in  de- 
termining the  value  of  the  land  in  controversy,  then  such 
selling  prices  would  seem  to  be  admissible.  If,  on  the  con- 
trary, they  are  so  dissimilar  as  to  mislead  or  prejudice  the 
jury,  then  they  are  inadmissible.  Pierce  v.  Boston^  164  Mass. 
92;  Lyman  v,  Boston,  164  Mass.  99;  Patch  *d,  Boston,  146 
Mass.  52.  "  The  limits  within  which  evidence  of  such  sales 
may  be  given  are  very  much  in  the  discretion  of  the  trial 
court''     Waism  v.  M.  A  M.  R.  Oo.  67  Wis.  832. 

6.  In  harmony  with  these  adjudications,  the  court  charged 
the  jury  that "  there  has  been  evidence  of  sales  of  other  prop- 
erty in  the  neighborhood,  and  within  a  few  years  of  the  time 
of  this  sale, — some  more  remote,  and  some  closer.  Now,  if 
there  was  property  sold  on  the  market  exactly  similar  to 
this  in  all  respects,  that  would  be  the  best  possible  criterion 
as  to  the  market  value  of  this  property.  It  doesn't  appear, 
and  it  is  not  claimed,  that  any  property  was  sold  at  exactly 
the  same  time, — that  was  exactly  similarly  situated,  or  sold 
at  exactly  the  same  time.    Now,  in  determining  the  weight 
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and  effect  that  is  to  be  given  to  other  sales  as  established  by 
the  testimony,  you  must  consider  all  the  elements  of  sim- 
ilarity in  situation  and  time,  and  dissi/rmlarityj  and  deter- 
mine how  far  they  go  to  establish  what  would  be  a  fair 
market  value  for  this  particular  property,  at  the  particular 
time  in  question."  The  exceptions  to  these  portions  of  the 
charge  are  overruled. 

We  find  no  reversible  error  in  the  record. 

By  the  Cov/rt — The  judgment  of  the  circuit  court  is  af- 
firmed. 


BBErrBNQBoss,  Respondent,  vs.  Fabb,  imp.,  Appellant 

May  26— June  23, 1898. 

Negotiable  inBtrumemte:  Accommodation  indorser:  Parol  evidenee. 

One  who  in  fact  signed  or  indorsed  commercial  paper  for  the  accom- 
modation of  another  may  show  that  fact  by  parol,  in  an  action 
brought  against  him  by  such  other. 

Appeal  from  a  judgment  of  the  circuit  court  for  Price 
county:  John  K.  Paktsh,  Circuit  Judge.    Beversed. 

For  the  appellant  there  was  a  brief  by  Wickham  <&  FatTy 
and  oral  argument  by  James  Wickham. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  M,  Ba/rry. 

TTiNSLow,  J.  This  is  an  action  brought  by  the  second  in- 
dorser  of  a  promissory  note  against  Ensign,  the  maker,  and 
-RwT,the  first  indorser,  thereof;  the  second  indorser  having 
paid  the  note  on  account  of  the  failure  of  the  maker  to  pay 
the  same.  The  appellant,  Farr,  answered  admitting  his  in- 
dorsement, but  alleging  that  he  indorsed  it  without  consider- 
ation, solely  at  the  request  and  for  the  acconmiodation  of 
the  plaintiff,  and  introduced  evidence  tending  to  show  that 
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fact.  The  court,  however,  directed  a  verdict  for  the  plaint- 
iff, apparently  on  the  ground  that  it  was  not  competent  to 
prove  by  parol  that  Fa/rr  was  an  accommodation  indorser. 
This  was  error.  It  is  well  settled  that  one  who  in  fact  signed 
or  indorsed  commercial  paper  for  the  accommodation  of  an- 
other may  show  that  fact  by  parol,  in  an  action  brought 
against  him  by  such  other.  Kid  v.  Choate^  92  Wis,  617; 
Story,  Prom.  Notes,  §  479 ;  2  Jones,  Ev.  §  609.  The  question 
whether  Fwn  indorsed  the  paper  for  the  accommodation  of 
the  plaintiflf  should  have  been  submitted  to  the  jury. 

By  the  Court — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Sanborn,  Appellant,  vs.  Knight,  Eespondent 

May  26  —  Jwm  £J,  1898. 

Public  lands:  Pre-emption:  Cancellation  by  wbaequeni  acts, 

A  pre-emptor,  after  filing  a  declaratory  statement  covering  one  tract 
of  land,  whoUy  abandoned  his  pretended  settlement  and  alleged 
preemption  claim  thereon,  and  filed  a  subsequent  or  amended  state- 
ment covering  another  tract»  upon  which  he  actually  settled,  and 
of  which  he  obtained  a  patent  as  a  pre-emptor.  Held,  that  such 
acts  operated  as  a  cancellation  or  relinquishment  of  the  first  de- 
claratory statement,  and  restored  the  public  character  of  the  lands 
covered  thereby. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  O.  B.  Wyman,  Judge.    Affirmed. 

Action  to  recover  damages  for  the  alleged  breach  of  cer- 
tain covenants  contained  in  a  deed  of  conveyance  of  the 
southwest  quarter  of  the  northwest  quarter  of  section  35, 
town  48  N.,  range  4  W.,  in  Ashland  county,  made  by  the 
defendant  to  James  S.  and  F.  L.  Sanborn,  November  17, 1887. 
The  deed  contained  the  ordinary  covenants.  The  complaint 
charged  the  breach  of  each  and  all  of  them.    The  purchase 
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price  of  the  premises  was  $6,000,  $3,000  of  which  was  paid 
down,  and  the  balance  secured  by  the  note  and  mortgage  of 
the  purchasers  for  that  sum,  which  was  subsequently  paid. 
F.  L.  Sanborn,  one  of  the  covenantees,  transferred  and  con- 
veyed to  the  plaintiff,  James  S.  JScmbom^  all  his  right,  title, 
and  interest  in  the  premises,  and  in  and  to  the  benefits  of  the 
covenants  contained  in  the  deed. 

It  is  alleged  that  the  plaintiff  and  his  partner,  F.  L.  San- 
bom,  entered  upon  the  premises  in  good  faith,  under  the 
said  deed;  but  that  at  the  time  of  the  execution  and  deliv- 
ery thereof,  and  for  many  years  prior  thereto,  said  land  had 
been  held  in  the  possession  of,  and  owned  by,  the  United 
States  under  a  better  and  superior  title;  and  that  thereupon 
the  plaintiff  and  his  partner  withdrew  from  and  left  said 
premises,  and  had  not  since  been  thereon  claiming  posses- 
sion thereof.  The  plaintiff  alleged  breaches  of  each  and  all 
of  the  covenants  contained  in  the  deed,  and  averred  that  the 
defendant  was  not  well  seised  of  the  premises  as  covenanted 
in  the  deed  at  the  time  of  the  execution  thereof,  and  was  not 
the  rightful  owner  thereof,  but  that  the  same  was  then,  and 
for  a  long  time  prior  thereto  had  been,  exclusively  owned 
by  the  United  States;  and  it  was  alleged  generally  that  the 
defendant  had  broken  all  the  covenants  contained  in  said 
deed,  and  always  failed,  neglected,  and  refused,  and  still  did 
neglect  and  refuse,  to  perform  or  make  good  any  of  the  cov- 
enants contained  therein;  and  damages  were  claimed  in  the 
sum  of  $7,830.66  and  interest. 

To  show  that  the  defendant  was  not  seised  of  the  prem- 
ises in  question  at  the  time  of  the  execution  and  delivery  of 
the  deed,  it  was  alleged  and  proved  that  March  10, 1856, 
Joseph  La  Pointe,  under  and  pursuant  to  the  pre-emption 
laws  of  the  United  States,  made  and  filed  in  the  United 
States  land  oflBce  in  the  district  in  which  said  land  was  situ- 
ated, a  declaratory  pre-emption  statement,  alleging  settle- 
ment upon  said  land  on  January  1, 1856;  and  it  was  claimed 
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tliat  at  the  time  of  the  commencement  of  this  action  said 
pre-emption  filing  had  not  been  canceled  of  record;  that 
about  the  year  1889  the  defendant  made  a  claim  of  right  to 
purchase  said  land  from  the  United  States,  and  thereafter 
prosecuted  his  claim  in  the  land  department  of  the  United 
States  to  a  final  determination.  The  defendant,  by  way  of 
answer,  alleged  and  proved  that  neither  the  grantees  in  his 
said  deed  nor  the  plaintiflf  were  ever  in  any  manner  disturbed 
in  their  possession  of  said  premises  taken  under  the  same, 
and  that  the  defendant  duly  purchased  whatever  title  or 
claim  to  said  premises  the  United  States  might  have  pos- 
sessed, if  any,  and  that  the  same  was  duly  granted  and  con- 
veyed to  this  defendant  by  letters  patent  of  the  United 
States  duly  executed  under  date  of  November  21, 1896,  and 
recorded  in  Ashland  county  registry  December  7, 1896. 

At  the  conclusion  of  the  testimony,  the  court,  on  motion 
of  the  defendant,  directed  a  verdict  in  his  favor,  upon  which 
judgment  was  entered  against  the  plaintiflf,  dismissing  his 
complaint  with  costs,  from  which  he  appealed. 

The  tract  in  question  was  within  ten  miles  of  the  line  of 
the  Wisconsin  Central  Eailroad,  and  in  the  place  limits  of 
the  grant  to  that  company,  under  the  act  of  Congress  of  May 
5,  1864,  and  also  within  the  fifteen-mile  or  "indemnity" 
limits  of  the  grant  made  by  the  act  of  June  8, 1856  (11  Stats, 
at  Large,  20).  It  was  not  disputed  but  that  the  state  legis- 
lature, by  divers  acts,  granted  these  lands  to  the  Wisconsin 
Central  Railroad  Company  on  condition  that  it  should  build 
the  required  railroad,  or  that  it  did  in  fact  construct  the 
road  within  the  time  limited,  and  become  entitled  to  the 
lands  applicable  thereto,  under  the  third  section  of  the  act 
of  1864;  nor  but  that  the  state  thereupon,  by  its  deed  of 
conveyance  executed  by  the  governor  as  the  statute  directed, 
on  the  25th  of  February,  1884,  conveyed  the  land  in  ques- 
tion to  the  Central  Company  with  other  lands  granted  in 
like  manner;  nor  but  that  whatever  claim  to  the  tract,  if 
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any,  might  have  arisen  in  favor  of  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railway  Company  by  the  construc- 
tion of  the  road  required  by  such  first  section  by  its  prede- 
cessor or  itself,  was  relinquished  to  the  Central  Company 
in  an  agreement  between  the  two  companies  for  an  adjust- 
ment of  the  questions  arising  from  the  overlap  of  the  two 
grants  near  Lake  Superior,  evidenced  by  an  instrument  in 
writing  filed  with  the  governor  before  the  execution  by  him 
of  the  deed  on  the  part  of  the  state  to  the  Wisconsin  Cen- 
tral Company;  and  it  was  shown  that  the  said  lands  were 
conveyed  to  the  defendant  by  deed  of  the  Wisconsin  Cen- 
tral Company  of  June  1, 1887. 

The  defendant,  who  had  bought  a  section  and  a  half  of 
land  from  the  Wisconsin  Central  Company,  including  the 
tract  in  question,  soon  thereafter,  under  the  act  of  March  3, 
1887  (24  Stats,  at  Large,  556),  made  application,  as  a  pur- 
chaser in  good  faith  from  the  railroad  company,  to  buy  the 
same  from  the  United  States;  and  his  application,  though 
filed  before  any  homestead  entry  on  his  land,  was  contested 
by  persons  who  purposed  to  make,  or  subsequently  did  make, 
such  homestead  entries,  and  though  at  first  granted  in  Jan- 
uary, 1890,  by  the  land  officers  at  Ashland,  was  litigated  on 
appeal  by  the  parties  in  interest  before  the  commissioner  of 
the  general  land  office  and  the  Secretary  of  the  Interior  for 
years,  and  until  it  was  decided  by  the  supreme  court  of  the 
United  States  that  the  lands  in  question  passed  by  the  grant 
of  May  5, 1864,  and  became  the  property  of  the  Wisconsin 
Central  Railroad  Company  by  the  acts  and  deed  of  the  state 
already  mentioned.  Wis.  Cent.  R.  Co,  v.  Forsytke^  159  U.  S.  46. 
Subsequently,  on  the  29th  of  August,  1896,  said  Knights  ap- 
plication to  purchase  said  lands  under  the  act  of  Congress 
aforesaid  was  allowed,  and  he  was  held  to  have  been  a  hona 
fide  purchaser  of  the  same,  within  the  meaning  of  the  said 
act  of  Congress.  Pursuant  to  such  decision,  he  made  pay- 
ment for  the  lands  in  question  in  section  35,  for  which  cash 
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entry  certificates  were  issued  to  him,  and  approved  for  pat- 
enting; and  November  21, 1896,  a  patent  was  issued  for  said 
lands,  in  due  form,  by  the  United  States,  to  the  said  JoTm 
H,  Knight^  and  was  given  in  evidence  on  the  trial. 

The  plaintiff  relied  upon  the  pre-emption  declaratory  state- 
ment filed  March  10,  1866,  by  Joseph  La  Pointe,  to  prove 
a  want  of  seisin  in  the  defendant  at  the  time  he  made  his 
conveyance,  and  that  the  lands  in  question  were  thereby 
excepted  from  the  operation  of  said  railroad  grant.  Whit- 
ney V.  Taylor,  158  U.  S.  85.  And  the  defendant,  in  answer 
to  these  claims,  produced  testimony  to  show  that  this  de- 
claratory statement  had  been  canceled  in  fact  and  in  law; 
that  Joseph  La  Pointe,  who  filed  it,  never  made  any  settle- 
ment whatever  upon  the  land  mentioned  in  said  statement, 
never  inhabited  or  improved  it,  nor  did  any  work  upon  it, 
nor  did  he  erect  any  dwelling  thereon.  And  it  was  proved 
that,  during  the  same  spring  said  declaratory  statement  was 
filed,  La  Pointe  moved  across  Chequamegon  Bay,  made  there 
an  actual  settlement  upon  a  tract  of  public  land  (the  north- 
west quarter  of  section  17,  township  47,  range  4  W.,  on  the 
Sioux  river),  and  then  filed  a  subsequent  or  amended  declara- 
tory statement,  on  the  23d  of  May,  1856,  alleging,  in  accord- 
ance with  the  fact,  settlement  thereon  on  the  20th  of  that 
month,  and  June  29,  1857,  proved  up,  paid  the  purchase 
money,  and  obtained  his  patent  for  that  land  as  a  pre-emptor. 

Charles  S.  Ca/rter  and  TT.  J.  Titm^,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Wm.  F,  Vilae^  of 
counsel,  and  J,  J.  Miles,  attorney,  and  oral  argument  by 
Mr,  VUds. 

PiNNEY,  J.  The  claim  that  the  grant  of  May  5,  1864, 
through  which  the  defendant  claimed  title  to  the  single  tract 
of  land  in  question,  under  the  Wisconsin  Central  Railroad 
Company,  never  attached  to  the  land,  by  reason  of  the  de- 
claratory statement  of  Joseph  La  Pointe,  filed  March  10, 1856, 
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is  wholly  destitute  of  merit.  This  claim  or  filing  does  not 
appear  to  have  been  pursued  or  acted  on  by  any  one.  It 
clearly  appears  that  La  Pointe  never  made  any  settlement 
whatever  upon  the  land  mentioned  in  it,  never  inhabited  or 
improved  it,  or  did  any  work  on  it,  and  never  erected  any 
dwelling  thereon.  It  appears  that  he  never  did  anything 
upon  or  in  relation  to  the  land  to  fulfill  the  requirements  of 
the  law.  The  clear  and  satisfactory  evidence  produced  at 
the  trial  disposes  of  all  contention  or  room  for  it  founded 
on  the  document  in  question.  After  filing  this  document, 
and  during  the  same  spring,  La  Pointe  wholly  abandoned 
his  pretended  settlement  and  alleged  pre-emption  claim.  He 
moved  across  the  Chequamegon  Bay,  taking  with  him  his 
family,  and  made  there  an  actual  settlement  and  entry  upon 
the  northwest  quarter  of  section  17,  township  49,  range  4  W., 
on  the  Sioux  river,  and  then  filed  a  subsequent  or  amended 
declaratory  statement,  May  23, 1856,  alleging,  in  accordance 
with  the  truth,  settlement  on  the  20th  of  that  month,  and 
afterwards,  on  June  29, 1857,  proved  up,  paid  the  purchase 
money  for  the  quarter  section  named,  and  obtained  his  patent 
for  that  land  as  a  pre-emptor.  This  was  an  absolute  abandon- 
ment and  surrender  of  all  pretensions  or  claims  under  the 
declaratory  statement  filed  on  March  10, 1856,  and  operated 
as  a  cancellation  or  relinquishment  of  it.  The  law  allows 
but  one  pre-emption  right,  and  but  one  pre-emption  claim 
also,  to  one  person.  R.  S.  of  U.  S.  sec.  2261.  The  second 
claim,  however,  is  allowed  in  proper  cases,  and  it  is  some- 
times called  an  amendment  of  the  first.  In  re  Ymmg^  1 
Land  Dec.  Dep.  Int.  443 ;  In  re  Walsh^  6  Land  Dec.  Dep. 
Int.  168.  It  seems  impossible  to  mistake  the  effect  of  the 
second  proceeding  upon  La  Pointe's  first  declaratory  state- 
ment. It  utterly  destroyed  it,  substituting  for  the  land  de- 
scribed in  it  an  entirely  different  tract.  Amacker  v.  j^\  P. 
R.  Co.  15  U.  S.  App.  279,  58  Fed.  Rep.  850. 
We  think,  therefore,  that  the  point  of  exception  from  the 
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grant  of  lands  in  question  by  reason  of  the  declaratory  state- 
ment of  Joseph  La  Pointe  of  March  10, 1856,  wholly  fails, 
and  that  the  plaintiff  and  F.  L.  Sanbom,  by  the  conveyance 
to  them  from  the  defendant,  acquired  a  valid  title  and  be- 
came lawfully  seised  of  the  premises  in  question  in  fee  simple 
before  the  plaintiff  began  the  present  action.  No  cause  of 
action,  therefore,  for  breach  of  the  covenant  of  seisin  existed 
against  the  defendant.  The  defendant's  grantees  obtained 
possession  or  seisin  in  fact  of  the  premises,  and  possessed  and 
enjoyed  them  under  their  deed.  They  had  not,  when  this 
action  was  commenced,  been  evicted  by  paramount  title, 
either  actually  or  constructively,  from  any  part  of  the  prem- 
ises, and  no  breach  of  the  covenant  of  seisin  contained  in 
the  defendant's  deed  to  the  plaintiff  and  F.  L.  Sanborn  had 
occurred. 

For  these  reasons,  the  plaintiff  was  not  entitled  to  recover, 
and  the  verdict  in  favor  of  the  defendant  was  rightly  di- 
rected, and  judgment  given  in  his  favor. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Maeshall,  J.  So  far  as  the  opinion  of  the  court  may  be 
read  as  holding  that  the  railroad  grant  attached  to  the  land 
in  question  because  Joseph  La  Pointe  did  not  do  those  things 
requisite  to  make  his  pre-emption  filing  effectual,  independ- 
ent of  the  withdrawal  of  the  filing  by  taking  other  lands  in 
lieu  of  those  covered  by  it,  I  cannot  concur.  Probably  it 
was  not  intended  to  say  that  the  mere  neglect  by  La  Pointe 
to  comply  with  the  pre-emption  law,  so  long  as  his  filing 
was  actually  of  record,  would  leave  the  land  open  to  the 
grant.  But  if  so  intended,  it  is,  in  my  view,  directly  con- 
trary to  the  decision  of  the  supreme  court  of  the  United 
States  in  Whitney  v.  Taylor^  158  U.  S.  85,  where  Mr.  Justice 
Brewek,  discussing  the  subject,  said,  in  effect,  that  wher- 
ever on  the  records  of  the  local  land  office,  there  was  a 
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claim  on  the  part  of  an  individual  under  the  homestead  or 
pre-emption  laws,  recognized  by  the  oflBcers  of  the  govern- 
ment, and  not  canceled  or  set  aside,  the  tract  in  respect  to 
which  such  claim  existed  was  excepted  from  a  railroad  land 
grant  containing  the  ordinary  exception  clause,  notwith- 
standing the  claim  was  not  enforceable  and  was  subject  to 
cancellation  by  the  government,  either  upon  its  own  sug- 
gestion or  upon  the  application  of  other  parties;  and  fur- 
ther, in  effect,  that  the  existence  of  a  homestead  entry,  or  a 
declaratory  statement  under  the  pre-emption  laws,  operated 
to  take  the  particular  land  affected  thereby  out  from  the 
mass  of  public  lands  and  give  it  such  private  character  as 
to  except  it  from  the  operation  of  a  railroad  grant. 

I  concur  fully  with  what  is  said  by  the  court  to  the  effect 
that  the  taking  of  other  lands  by  La  Pointe,  after  the  filing 
of  his  declaratory  statement,  and  in  lieu  of  the  lands  de- 
scribed therein,  before  the  withdrawal  of  lands  for  the  pur- 
poses of  the  railroad  grant,  effectually  canceled  such  declar- 
atory statement,  and  so  restored  the  public  character  of  the 
lands  described  therein  as  to  leave  them  subject  to  the  oper- 
ation of  such  grant. 


Tbustbes  of  Abrland  Lodge  No.  63,  L  O.  O.  F.,  Eespond- 
ents,  vs.  Williams,  Appellant. 

May  £6^  June  2S,  1898. 

Chattel  mortgages:  Tenants  in  common:  Wrongful  sale  by  cotenant: 

Remediea. 

1  Where  each  of  two  parties  holds  a  promissory  note,  secured  by  a 
chattel  mortgage  running  to  both  jointly,  the  situation  is  the  same 
between  them  as  if  each  held  a  chattel  mortgage  on  an  imdivided 
interest  in  the  chattel  -property  to  secure  the  payment  of  the  note 
held  by  him;  and  in  case  of  default  in  payment  of  the  notes  the 
two  become  tenants  in  common  of  such  property. 
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2.  Where  two  persons  are  tenants  in  common  of  personal  property 
under  a  chattel  mortgage  neither  can  maintain  replevin  against 
the  other  to  recover  such  property,  or  against  the  mortgagee  for 
delivering  the  property  to  such  other,  or  legally  sell  any  interest 
therein,  except  his  own,  without  the  consent  of  his  cotenant 

S,  If  one  tenant  in  common  of  chattel  property  sells  the  whole  thereof 
without  the  consent  of  his  cotenant,  the  latter  may  recover  of  the 
seller,  as  a  wrongdoer,  his  undivided  interest  in  such  property,  or 
may  still  claim  such  interest  as  a  cotenant  with  the  vendee. 
[Syllabus  by  Marshall^  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Parish,  Circuit  Judge.    Jieversed. 

Action  of  replevin  against  W.  Armstrong  and  D.  A.  Will- 
iams for  a  hack,  span  of  horses,  and  set  of  double  harness. 
The  complaint  is  in  the  usual  form.  During  the  progress  of 
the  trial  a  nonsuit  was  granted  as  to  "Williams.  Thereafter, 
it  being  agreed  that  the  only  question  of  fact  in  dispute  was 
the  value  of  the  property,  that  was  submitted  to  the  jury 
and  resulted  in  a  verdict  of  $700.  Thereafter  the  court  filed 
findings  of  fact  in  substance  as  follows: 

Jime  23, 1894,  Armstrong  gave  a  chattel  mortgage  on  the 
property  to  T.  0.  Smith  and  D.  A.  Williams,  to  secure  pay- 
ment of  a  note  of  $556.75  to  said  Smith  or  order,  and  a  note 
of  $300  to  said  Williams  or  order,  each  bearing  interest  at 
eight  per  cent,  per  annum,  which  mortgage  was  duly  filed. 
Both  notes  were  past  due  and  wholly  unpaid  before  the  action 
was  commenced,  and  the  one  payable  to  said  Smith,  and  the 
interest  in  the  chattel  mortgage  securing  the  same,  were, 
for  value,  before  such  time,  transferred  to  plaintiffs,  who 
are  still  such  owners.  October  18,  1894,  both  notes  being 
past  due,  plaintiffs  demanded  of  Armstrong  possession  of 
the  mortgaged  property,  with  which  he  agreed  to  comply, 
but  later  refused,  whereupon  an  action  of  replevin  was 
brought  therefor.  Thereafter  Armstrong,  colluding  with 
Williams  to  defraud  plaintiffs,  delivered  the  property  to 
Williams,  who  participated  in  the  fraudulent  scheme,  where- 
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tipon  plaintiffs  discontinued  the  action  against  Armstrongs 
and  commenced  this  one  against  both  Armstrong  and  Will- 
iams. The  property  was  delivered  to  plaintiflfs  pending  the 
termination  of  the  action  pursuant  to  law,  and  before  judg- 
ment they  sold  the  same  under  the  mortgage,  obtaining 
therefor  $540,  such  sale  being  in  all  respects  honestly  made. 
Defendant  E.  Y.  WiUia/rm  is  the  administratrix  of  the  estate 
of  D.  A.  Williams,  having  been  duly  substituted  for  the  lat- 
ter, who  died  after  the  commencement  of  the  action.  Such 
administratrix  is  owner  of  the  $300  note  and  of  such  por- 
tion of  the  proceeds  of  the  chattel  property  as  the  amount 
due  on  such  note  bears  to  the  amount  due  on  both  notes 
after  deducting  the  expenses  of  the  foreclosure  of  the  mort- 
gage. Plaintiflfs  are  entitled  to  the  possession  of  the  prop- 
erty; Armstrong  unlawfully  detained  the  same;  defendant 
Wilila/ms?  intestate  took  the  same  from  Armstrong  knowing 
plaintiflfs  had  taken  steps  to  foreclose  the  chattel  mortgage; 
the  value  of  the  property  when  taken  was  $700,  and  plaint- 
iffs' damage  for  the  unlawful  detention  is  six  cents. 

There  was  a  motion  made  on  the  record  and  minutes  of 
the  court  for  judgment  in  favor  of  WilUams  for  the  amount 
due  on  the  $300  note  as  her  interest  in  the  property,  and 
for  costs,  which  was  denied  and  the  ruling  duly  excepted 
to.  The  court  decided  that  plaintiflfs  were  entitled  to  judg- 
ment for  the  possession  of  the  property  and  for  costs  against 
both  defendants,  and  that  defendant  WilUams  and  plaintiflfs 
were  entitled  to  the  proceeds  of  the  property  less  the  ex- 
penses of  the  foreclosure  of  the  mortgage,  as  indicated  in 
the  findings  of  fact.  An  order  was  thereupon  entered  re- 
quiring plaintiflfs  to  pay  into  court,  for  the  use  of  WiUiams^ 
her  share  of  the  proceeds  of  the  property  within  ten  days, 
the  same  to  be  retained  in  court  subject  to  its  further  order, 
and  that  after  such  payment  judgment  be  entered  by  the 
clerk  in  accordance  with  the  findings  and  conclusions  of 
law.  Exceptions  were  duly  filed  by  defendant  WiUiamSy  on 
Vol.  100—15 
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which  errors  are  assigned  on  this  appeal,  discussed  in  the 
opinion. 

For  the  appellant  there  was  a  brief  by  Lamarey/Xy  Shea 
<&  Wright  J  and  oral  argument  by  K  M  Bro8aard. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  Geo.  P.  Moeema/n,. 

Maeshall,  J.  The  judgment  appealed  from  was  as  di- 
rected at  the  foot  of  the  findings,  so,  notwithstanding  a  sug- 
gestion by  respondents'  counsel  that  there  is  no  valid  judg- 
ment and  the  appeal  should  be  dismissed  on  that  ground,  no 
reason  is  perceived  why  the  case  is  not  properly  here  for 
review  on  the  questions  presented  by  appellant.  If  the 
statement  of  expenses  incurred  by  plaintiffs  in  selling  the 
mortgaged  property  ought  to  have  been  approved  by  the 
court  before  entry  of  judgment,  which  was  not  done,  that  is 
a  mere  irregularity  and  does  not  render  the  judgment  void; 
but  if  it  were  otherwise,  the  appeal  cannot  be  dismissed,  for 
a  void  judgment  is  appealable  and  reversible  on  that  ground. 
Eidder  v.  Fwy,  60  Wis.  218. 

Plaintiffs  and  D.  A.  "Williams  were  tenants  in  common  of 
the  property  in  question  at  the  time  the  action  was  com- 
menced, as  a  legal  result  of  each  owning  a  note  secured  by 
one  chattel  mortgage,  and  both  notes  being  past  due.  Each 
was  entitled  to  the  possession  of  the  property  as  much  as 
the  other,  and  neither  was  entitled  to  maintain  replevin 
therefor  against  his  cotenant.  It  follows  necessarily  that 
the  delivery  of  the  property  by  the  mortgagor  to  Williams 
was  not  a  legal  wrong  to  plaintiffs,  and  that  the  finding 
based  thereon,  that  he  and  Williams  colluded  together  to 
injure  plaintiffs,  is  without  warrant  in  the  evidence;  but  if 
it  were  otherwise,  that  is  not  a  ground  for  the  maintenance 
of  an  action  of  replevin  by  one  tenant  in  common  against 
his  cotenant. 

The  principles  involved  in  what  has  preceded  are  supposed 
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to  be  familiar  and  elementary,  therefore  no  further  discus- 
sion of  them  mil  be  indulged  in ;  but  see  MtrweU  v.  Warren^ 
76  Wis.  527;  Jones,  Chattel  Mortgages,  §49;  Wells,  Ke- 
plevin,  §  152;  Alderaon  v.  Sch/ulzSy  64  Wis.  460;  TaUmcm  v. 
Bwmesy  54  Wis.  181;  EarU  v.  Stumpfy  56  Wis.  50. 

The  mortgagees  being  tenants  in  common,  Williams  was 
the  owner  of  an  undivided  interest  in  the  property,  plaint- 
iffs the  owners  of  such  an  interest,  and  neither  had  a  right 
to  sell  the  interest  of  the  other  therein.  The  action  of 
plaintiffs  in  so  doing,  after  they  obtained  possession  in  the 
replevin  suit,  was  wrongful,  and  rendered  them  liable  as 
wrongdoers.  True,  it  is  suggested  in  EaM  v.  Stumpf^  mpray 
that  if  one  tenant  in  common,  circumstanced  as  plaintiffs 
were,  sells  mortgaged  property  for  the  whole  debt,  fairly 
and  without  fraud,  it  is  probable  the  only  remedy  the  coten- 
ant  would  have  would  be  an  action  for  his  proportion  of  the 
proceeds  of  the  sale;  but  no  such  question  was  before  the 
court  or  decided,  though  the  obiter  remark  probably  guided 
the  learned  trial  judge  in  this  case,  in  shaping  the  order  for 
judgment  as  he  did.  Certainly,  it  is  not  the  law  that  one 
tenant  in  common  can  in  any  way  dispose  of  his  cotenant's 
interest  in  the  common  property  without  the  consent  of  such 
cotenant.  In  case  of  such  a  sale  the  wrongdoer  is  answer- 
able to  the  cotenant  for  his  interest  in  the  property,  or  the 
wronged  cotenant  may  still  claim  such  interest  as  a  cotenant 
with  the  vendee.  Jones,  Chattel  Mortgages,  §  49;  White  v. 
Oshom,  21  Wend.  76 ;  Tyler  v.  Taylor,  8  Barb.  585.  As  stated 
by  Mr.  Justice  Tayloe,  in  effect,  in  Fa/rwell  v,  Warren,  svjpra, 
where  each  of  several  persons  owns  a  note,  secured  by  a  chat- 
tel mortgage  running  to  such  persons  jointly,  the  legal  situa- 
tion of  the  parties  is  the  same  as  if  each  had  a  mortgage  on 
an  undivided  interest  in  the  property  corresponding  to  the 
amount  of  his  claim.  The  mere  fact  that  the  notes  are  se- 
cured by  a  single  mortgage  does  not  make  either  holder  a 
trustee  or  agent  for  another  similarly  situated  to  sell  the  in- 
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terest  of  such  other  in  the  property  and  account  for  his  pro- 
portion of  the  proceeds.  Each  can  sell  his  undivided  interest 
in  the  property  and  no  more. 

It  follows  from  what  has  preceded  that  defendant's  mo- 
tion for  judgment  should  have  been  granted,  the  property 
having  been  delivered  to  plaintiffs  in  the  replevin  suit,  which 
we  hold  was  not  maintainable,  even  if  they  had  not,  pend- 
ing the  action,  wrongfully  disposed  of  such  property.  De- 
fendant did  not  claim  a  return  by  answer,  so  was  entitled 
to  judgment  absolute  against  plaintiffs  and  their  sureties  on 
the  replevin  bond,  for  the  value  of  her  interest  as  found  by 
the  jury,  with  interest  thereon  from  the  date  of  the  taking 
in  the  action,  as  damages.  R.  S.  1878,  sees.  2888,  2889; 
Lwnyon  v.  Woodwa/rd^  65  Wis.  543;  Klosty  v.  DeUes,  45  Wis. 
484.  The  value  of  the  whole  property  was  $700,  hence  the 
value  of  Williams's  interest  was  such  proportion  of  $700  as 
the  amount  due  on  the  note  held  by  defendant  bears  to  the 
whole  amount  of  the  indebtedness  secured  by  the  mortgage, 
or,  as  we  have  computed  it,  $246.27;  interest  on  that  sum  at 
the  rate  of  six  per  cent,  per  annum  from  October  19, 1894, 
should  be  added  as  damages,  and  judgment  therefor  ren- 
dered against  plaintiffs,  or  plaintiffs  and  their  sureties  on  the 
replevin  bond,  at  the  option  of  the  defendant,  with  costs 
taxed  in  the  trial  court  according  to  law. 

By  the  Cov/rt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  in  favor  of  defendant  as  indicated  in  the  opinion. 
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Gsnof,  Respondent,  vb.  Thb  Town  of  Washbubn,  Appellant 

May  te — June  tS,  1898. 

(1)  Appeal:  Failure  to  specify  grounds  of  dbjectioru  (2)  Pleading:  Nega- 
tive pregnant  (3,  4)  Highways:  Injury  from  defective  bridge:  Con- 
trUnUory  negligence:  Toums:  Notice  of  defect. 

1.  In  the  absence  of  any  assignment  of  errors  and  of  anything  more 

than  general  statements  in  appellant's  brief  that  the  complaint 
fails  to  state  a  oause  of  action  and  that  there  is  a  fatal  varianoe 
between  the  aUegations  and  the  proof,  this  court  declines  to  search 
through  the  record  to  ascertain  whether  there  are  grounds  for  such 
objectiona 

2.  In  an  action  against  a  town  for  injuries  alleged  to  have  been  caused 

by  defects  in  a  bridge,  a  denial  in  the  answer,  following  the  lan- 
guage of  the  complaint,  that  the  town  had  laid  out,  used,  and  main- 
tained the  road  in  question  ''  for  a  great  number  of  years,"  and  that 
the  town  had  kept  and  maintained  the  bridges  ''for  twenty  years 
or  more,"  is  a  negative  pregnant  and  raises  no  issue. 

3.  Whether  it  was  prudent  under  the  circumstances  shown  in  this  case 

to  attempt  to  pass,  with  a  loaded  wagon,  over  an  old  bridge,  the 
stringers  of  which  were  rotten,  is  held  to  have  been  a  question  for 
the  jury. 
4  Evidence  that  a  bridge  on  a  public  highway  had  been  built  for  some 
time;  that  it  was  in  bad  condition  about  five  years  prior  to  the 
accident;  that  its  timbers  were  old  and  rotten;  and  that  its  rotten 
condition  caused  the  accident,  was  sufficient  to  take  to  the  jury 
the  question  whether  the  town  was  chargeable  with  notice  of  the 
defect 

Appeal  from  a  judgment  of  the  cipcnit  oonrt  for  Bayfield 
county:  Johh  K.  JPakish,  Circuit  Judge.    Affirmed. 

This  is  an  action  brought  to  recover  damages  alleged  to 
have  been  caused  to  plaintiflPs  team  by  reason  of  the  defect- 
ive condition  of  a  certain  bridge  in  the  defendant  town. 
The  plaintiff  had  judgment  for  $150,  from  which  this  ap- 
peal is  taken. 

A.  M.  Warden^  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
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of  Cate^  Samhornj  Lamoreva  dk  Pa/rTc^  attorneys,  and  D.  F. 
O^Keefe^  of  counsel. 

Babdbbn,  J.  We  have  not  been  favored  by  any  assign- 
ment of  errors,  but  are  left  to  a  consideration  of  appellant's 
entire  argument  to  determine  the  grounds  of  its  appeal  A 
statement  is  made  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  but  counsel  fails  to 
state  in  what  particular  the  complaint  is  bad.  If  the  at- 
torney is  unable  to  give  any  reason  for  the  faith  that  is  in 
him,  we  shall  not  help  him  to  a  reversal  by  hunting  through 
the  record  to  ascertain  whether  his  faith  is  well  founded. 
Again,  he  says,  admitting  that  the  complaint  does  state  a 
cause  of  action,  there  is  a  fatal  variance  between  the  allega- 
tions and  the  proof.  Again  we  are  left  in  doubt  and  un- 
certainty. The  variance  said  to  be  so  fatal  is  left  to  be 
imagined  or  sought  out  in  a  maze  of  testimony  covering 
some  forty  or  fifty  pages  of  the  printed  case.  Not  one  word 
is  offered  in  the  printed  argument  to  put  us  on  the  trail  of 
the  "  fatal  variance,"  and  we  must  decline  to  go  scouting 
to  find  it. 

Counsel  further  insist  that  there  is  no  evidence  that  the 
road  on  which  the  bridge  was  situated  was  a  public  high- 
way. One  answer  to  this  contention  is  that  it  is  alleged  in 
the  complaint  to  have  been  on  a  public  highway,  and  it  is 
not  denied.  Defendant's  counsel  attempted  to  put  this  fact 
in  issue,  but,  by  an  error  much  more  fatal  than  the  "  vari- 
ance "  mentioned,  he  neglected  to  cover  this  allegation  in 
his  answer  except  in  the  manner  now  to  be  stated.  The  al- 
legations of  the  answer  in  this  respect  are  as  follows :  "  The 
defendant,  further  answering  the  plaintiff's  complaint,  de- 
nies, on  information  and  belief,  that  for  a  great  numbw  of 
years  previous  to  the  time  alleged  in  the  plaintiff's  com- 
plaint, the  injury  therein  complained  of,  it  had  laid  out, 
maintained,- and  used  as  a  highway  the  road  described  in  the 
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plaintiff's  complaint.  Defendant  further  denies,  on  infor- 
mation and  belief,  for  twenty  years  or  more  that  it  kept  and 
maintaiHed  several  bridges  as  alleged  in  the  plaintiff's  com- 
plaint, prior  to  the  injury  alleged  therein,  and  especially  the 
one  so  indefinitely  described  in  plaintiff's  complaint."  The 
language  of  this  denial  is  almost  precisely  the  wording  of 
the  complaint.  A  denial  that  the  defendant  had  laid  out, 
used,  and  maintained  the  road  in  question  "  for  a  great  num- 
ber of  years"  raises  no  issue;  no  more  does  the  denial  that 
the  town  had  kept  and  maintained  the  bridges  "  for  twenty 
years  or  more."  This  denial  would  be  perfectly  consistent 
with  the  fact  that  the  town  had  kept  and  maintained  the 
bridges  for  nineteen  years.  No  one  could  be  convicted  of 
perjury  who  should  swear  to  such  a  denial.  The  vice  of  this 
pleading  is  that  it  is  a  negative  pregnant,  a  form  of  pleading 
which  has  uniformly  been  condemned  by  the  courts.  Bliss, 
Code  PL  §  332.  The  question  of  the  sufficiency  of  the  denial 
was  raised  at  the  trial,  and  an  opportunity  to  amend  was 
offered  to  defendant,  but  declined.  The  ruling  of  the  trial 
court  that  the  pleading  was  bad  was  unquestionably  right. 
The  proof  shows  that  the  bridge  upon  which  the  plaintiff's 
horses  were  injured  had  been  in  existence  for  a  great  many 
years;  that  the  town  had  expended  money  at  different  times 
on  the  highway  leading  to  it;  that  it  was  old,  the  stringers 
were  rotten,  and  that  plaintiff's  wagon  broke  through  while 
passing  over  it.  Whether,  under  the  circumstances,  it  was 
prudent  for  the  plaintiff's  servant  to  attempt  to  pass  over 
with  the  load  he  had  on  the  wagon,  or  not,  was  a  question 
for  the  jury,  as  was  also  the  qiaestion  of  notice  to  the  town. 
Presumably,  these  questions  were  fairly  submitted  by  the 
court,  as  no  exceptions  are  taken  to  the  charge,  and  the 
charge  itself  is  not  printed.  The  testimony  that  the  bridge 
had  been  built  for  some  time;  that  it  was  in  bad  condition 
about  five  years  prior  to  the  accident;  that  its  timbers  were 
old  and  rotten;  and  that  its  rotten  condition  caused  tiie  ac- 
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cident, —  were  oircumstances  sufficient  to  take  the  case  to  the 
jury  on  the  question  of  notice  to  the  town.  Spearhracker  v. 
Lanrdhee^  64  Wis.  573;  Komig  v.  Arcadia^  75  Wis.  62;  Shcm 
V.  Stm  Pradriej  ^4t  Wis.  105.  We  see  no  reason  for  disturb- 
ing the  verdict  or  reversing  the  ruling  of  the  trial  court 

By  the  GovH. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Gtjtta  Peroha  &  RuBBEB  MAmjFAOTirRniro  Company,  Re- 
spondenty  vs.  Thb  Crrr  of  Ashland,  Appellant. 

May  te — JwM  BSf  2S98. 

Municipal  corporations:  Ashland  city  charter:  Enforcing  payment  of 
claims  after  allowance:  Mandamua 

The  charter  of  the  city  of  Ashland  (oh.  27,  Laws  of  1880)  provides  that 
no  action  shall  lie  against  the  city  on  any  claim  or  demand,  hut 
the  same  shaU  he  presented  to  the  common  council  for  allowance* 
and  its  disallowance  thereof  shall  he  final  and  conclusive  unices 
appealed  from  within  a  prescribed  time;  that  the  clerk  shall  draw 
all  orders  upon  the  treasury  in  pursuance  of  an  order  or  resolution 
of  the  council;  that  no  execution  shaU  issue  against  the  city  on  any 
judgment,  but  the  amount  of  the  judgment  shaU  be  levied  and  col- 
lected as  a  part  of  the  next  year's  taxes,  and  paid  before  May  1 
following;  that  no  debt  shaU  be  contracted  or  certificate  of  indebt- 
edness issued  unless  authorized  by  vote  of  a  majority  of  all  the  mem- 
bers of  the  council;  that  the  council  shall  not  authorize  the  issue  of 
orders  upon  the  treasurer  unless  money  to  pay  the  same  is  in  his 
hands  to  the  credit  of  the  fund  upon  which  it  is  drawn;  that  an- 
nual estimates  of  the  amounts  to  be  raised  by  taxation  shall  be  laid 
before  the  coimcil,  which  shall  thereupon  levy  such  sums  as  may 
be  sufficient  for  the  several  purposes  for  which  taxes  are  authorized, 
not  exceeding  the  limit  provided  by  law ;  and  that  the  taxes  coUected 
shaU  be  applied  in  the  order  named.  The  council  allowed  certain 
claims  based  upon  debts  whicli  the  city  had  power  to  contract^  but 
no  orders  for  the  payment  thereof  were  issued  because  of  a  lack  of 
fund&  Hdd,  that  no  action  on  such  claims  can  be  maintained.  Al- 
though they  are  not  to  be  regarded  as  judgments  against  the  city, 
their  aUowance  was  final  and  conclusive,  and  mandamus  will  lie  to 
enforce  their  payment  without  first  obtaining  judgment  thereon. 
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Afpbal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Pabish,  Circuit  Judge.    Heveraed. 
E.  jE  Broaaa/rd,  for  the  appellant. 
A.  a.  Meady  for  the  respondent. 

Cassobay,  0.  J.  This  action  was  commenced  in  the  cir- 
cuit court  September  12, 1896.  The  complaint  alleges  five 
separate  causes  of  action,  in  each  of  which  it  is  alleged,  in 
effect,  that  the  defendant  was,  at  the  times  mentioned,  in- 
debted to  the  plaintiff  on  account  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  by  the  plaintiff  to  the  defendant 
at  Chicago,  at  its  personal  instance  and  request,  and  for  which 
the  defendant  promised  and  agreed  to  pay  to  the  plaintiff  the 
sum  therein  mentioned;  that  such  claim  was  duly  presented 
to,  and  duly  audited  and  allowed  by,  the  common  council  of 
the  city  at  the  time  mentioned;  that  no  order  was  issued  by 
the  defendant  upon  the  city  treasurer  for  the  payment  of  such 
amount  so  allowed,  for  the  reason  that  there  were  no  funds  in 
the  treasury  for  the  payment  of  such  claim ;  that  July  17, 1896, 
the  plaintiff,  as  the  owner  and  holder  of  said  claim,  made  a 
demand  upon  the  city  clerk  for  an  order  for  such  amount,  and 
that  the  same  was  refused  for  the  reason  that  there  were  no 
funds  in  the  city  treasury  with  which  to  pay  such  amount  and 
claim ;  that  there  were  no  funds  or  moneys  in  the  treasury  of 
the  city  to  pay  the  amount  so  allowed  July  17, 1896,  or  any 
date  subsequent  thereto,  and  that  there  was  then  due  and 
owing  to  the  plaintiff  from  the  defendant  thereon  the  sum 
mentioned,  with  interest  from  the  time  of  such  allowance; 
that  the  time  of  incurring  the  indebtedness  mentioned  in 
the  several  causes  of  action,  and  the  time  of  the  allowance 
of  the  same,  respectively,  were  as  follows,  to  wit:  December 
19, 1894,  $26,  aUowed  March  18, 1895;  March  4, 1895,  $38, 
allowed  March  18, 1895;  August  3, 1895,  $42,  allowed  Jan- 
uary 14, 1896;  January  7, 1896,  $12,  allowed  July  14, 1896; 
July  11, 1896,  $800,  allowed  August  25, 1896.    Wherefore^ 


Digitized  by  VjOOQIC 


S34  SUPREME  OOUET  OF  WISCONSIN.         [100 

Gutta  Percha  &  Bubber  Mfg.  Ca  yb.  The  City  of  Ashland. 

the  plaintiff  demanded  judgment  against  the  defendant  for 
$918,  being  the  aggregate  of  the  several  amounts  stated,  to- 
gether with  interest  on  each  of  such  sums  from  the  time  of 
their  allowance,  respectively.  On  October  2, 1896,  judgment 
was  entered  by  default  in  favor  of  the  plaintiff  and  against 
the  defendant  for  $970.96.  From  that  judgment  the  defend- 
ant appeals. 

Error  is  assigned  because  the  court  did  not  dismiss  the 
action  for  want  of  original  jurisdiction.  The  contention  is 
that  the  court  could  only  get  jurisdiction  by  appeal  upon  the 
disallowance  of  one  or  more  of  the  claims  in  whole  or  in 
part,  as  prescribed  in  the  charter.  Laws  of  1889,  ch.  27, 
Bubch.  V,  sec.  6;  subch.  VII,  sees.  4-6;  subch.  Vm,  sec.  13. 
These  sections  have  recently  been  so  fully  considered  and  so 
carefully  construed  as  to  require  nothing  further  to  be  said 
in  respect  to  their  meaning  and  effect.  Mason  v.  Ashland, 
98  Wis.  540;  Tdford  v.  Ashlamd,  post,  p.  238.  In  the  case 
at  bar  each  of  the  several  claims  was  presented,  audited,  and 
allowed  in  full.  Since  no  part  of  any  of  such  claim  was  dis- 
allowed, it  is  obvious  that  the  plaintiff  was  not  aggrieved  by 
any  disallowance;  and  hence  had  no  occasion  to  appeal.  In 
support  of  the  judgment  it  is  contended  that  the  plaintiff 
cannot  enforce  payment  against  the  city  without  such  judg- 
ment as  a  basis  of  action;  in  other  words,  that  the  plaintiff's 
claim  in  the  aggregate,  so  allowed,  cannot  be  enforced  by 
mamdamus  without  first  being  put  into  judgment. 

The  charter  provides,  in  effect,  that  the  city  clerk  shall 
*'  draw  and  sign  all  orders  upon  the  treasury,  except  as  other- 
wise "  therein  provided,  in  pursuance  of  an  order  or  resolu- 
tion of  the  common  council  (sec.  3,  subch.  V);  that  "no 
execution  shall  at  any  time  be  issued  on  any  judgment 
against  the  city,  but  the  judgment  shall  be  levied  on  the 
taxable  property  of  the  city,  and  placed  in  the  next  tax  roll 
for  collection,  and  on  or  before  the  1st  day  of  May  there- 
after the  ajnount  of  such  judgment  shall  be  paid  to  the  judg- 
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ment  creditor ''  (sec.  15,  snbch.  YIII) ;  that "  no  debt  shall  be 
contracted  against  the  city,  or  certificate  of  indebtedness 
drawn  upon  the  city  treasurer,  unless  the  same  shall  have 
been  authorized  by  a  vote  of  a  majority  of  all  the  members 
of  the  commcm  council,  and  no  money  shall  be  appropriated 
for  any  purpose  whatever,  except  such  as  is  expressly  au- 
thorized by  this  act.  .  .  .  The  common  council  shall 
not  authorize  the  issue  of  orders  upon  the  city  treasurer  un- 
less the  money  to  pay  the  same  is  in  the  hands  of  the  treas- 
urer to  the  credit  of  the  fund  upon  which  the  orders  are 
drawn  "  (sees.  4,  5,  subch.  XIV);  that  on  or  before  Novem- 
ber 1st  in  each  year  statements  are  to  be  made  of  the  amount 
of  different  sums  of  money  to  be  raised  for  the  ensuing  fiscal 
year,  and  thereupon  '^  the  city  clerk  shall,  without  delay, 
place  such  estimates  before  the  city  council  for  their  consid- 
eration, and  the  council  shall  thereupon,  by  resolution,  levy 
such  sums  of  money  as  may  be  suflBicient  for  the  several  pur- 
poses for  which  taxes  are  authorized,  not  exceeding  the  limit 
provided  by  law,  and  in  making  such  levy  they  shall  take 
into  consideration  the  estimated  amount  that  will  be  received 
by  the  city  during  the  fiscal  year  from  licenses; ''  that  there- 
upon it  shall  be  the  duty  of  the  city  clerk  to  make  out  a 
complete  tax  roll  in  the  manner  and  form  provided  by  law, 
with  a  warrant  for  the  collection  of  such  taxes  appended, 
which  is  required  to  be  returned  as  therein  provided;  and 
that  "  out  of  the  taxes  collected  the  treasurer  shall  first  pay 
the  state  tax  to  the  county  treasurer,  and  shall  then  set  aside 
all  sums  of  money  levied  for  school  taxes,  then  moneys  levied 
for  the  payment  of  judgments,  then  all  sums  raised  as  spe- 
cial taxes  in  the  order  in  which  they  are  levied,  then  taxes 
for  the  payment  of  principal  and  interest  on  the  public  debt, 
then  the  taxes  for  bridge  purposes,  then  for  fire  purposes, 
then  for  streets  and  other  public  improvements,  and  lastly 
county  taxes ''  (subch.  XV,  sees.  7, 8, 16).  Had  the  common 
council  disallowed  the  plaintiff's  claim  in  whole  or  in  part, 
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and  had  the  plaintiff  failed  to  appeal  therefrom,  as  provided, 
then  such  disallowance  would  have  been  "  final  and  conclu- 
sive," as  against  the  plaintiff,  "  and  a  bar  to  any  action  in 
any  court,  founded  on  such  claim."    Sec.  5,  subch.  VIL 

It  is  true  that  the  several  claims  allowed  in  favor  of  the 
plaintiff  are  not  to  be  regarded  as  judgments  against  the  city, 
within  the  meaning  of  sec.  15,  subch.  VIII,  supra;  neverthe- 
less they  are  "  final  and  conclusive,"  the  same  as  a  judgment 
would  be,  not  only  in  favor  of  the  plaintiff,  but  against  the 
city.  This  being  so,  the  question  recurs  whether  the  pay- 
ment of  such  claims  may  be  enforced  by  mcmdamAiSj  the 
same  as  a  judgment  could  be.  The  charter  provides  that  the 
city  "  shall  have  the  general  powers  possessed  by  municipal 
corporations  at  common  law,  and  also  the  powers  hereinafter 
specifically  granted,  and  the  authorities  thereof  shall  have 
perpetual  succession,  and  shall  be  capable  of  contracting 
and  being  contracted  with,  suing  and  being  sued,  pleading 
and  being  impleaded  with,  in  all  courts  of  law  and  equity,  and 
shall  have  a  common  seal,  and  may  change  and  alter  the 
same  at  pleasure."  Sec.  1,  subch.  L  There  is  no  pretense 
that  the  city  did  not  have  power  and  authority  to  contract 
the  indebtedness  for  which  such  several  claims  were  allowed. 
Such  allowance  was  a  complete  liquidation  and  settlement 
of  the  amount  due  upon  such  claims,  and  hence  was  final 
and  conclusive  between  the  parties.  The  city  having  power 
to  contract  the  indebtedness,  and  to  adjust,  settle,  and  allow 
the  same,  it  became  its  imperative  duty,  if  necessary,  to  levy 
and  collect  a  tax  sufScient  to  pay  such  indebtedness  at  the 
earliest  period  practicable,  under  the  provisions  of  the  charter. 
The  general  rule  seems  to  be  "  that  where  there  is  a  clear 
duty  to  levy  and  collect  a  special  tax  to  pay  a  special  debt 
or  class  of  debts,  and  where  the  genuineness  of  the  debt  is 
not  questioned,  and  no  valid  defense  is  alleged  or  claimed^ 
the  levy  and  collection  may  be  enforced  by  mcmdcmius  with- 
out a  prior  judgment  at  law."    State  ex  rd.  PJUter  v.  Mayor^ 


Digitized  by  VjOOQIC 


Wis.]  JANUAET  TERM,  1898.  237 

Gutta  Percha  &  Rubber  Mfg.  Ca  m  The  City  of  Ashland. 

etc.^  of  MomitowoCy  62  Wis.  428,  and  cases  there  cited;  2 
Dillon,  Mun.  Corp.  §  853  (688);  Merrill,  Mandamus,  §  130. 
The  learned  author  last  mentioned  says:  "Absolute  and  un- 
conditional obligations  already  ascertained  and  audited  are 
in  themselves  on  their  face  an  order  and  authority  to  the 
proper  officer  to  pay  them,  and  upon  his  refusal  a  mamdwrmjts 
will  lie  to  compel  the  levy  of  a  tax  to  pay  them,  if  the  public 
corporation  meets  its  obligations  by  taxation.  Therefore  a 
mandcmma  will  issue  to  compel  a  levy  of  a  tax  to  pay  claims 
which  have  been  allowed  by  the  county  commissioners  or 
by  a  township  board."  Numerous  cases  are  cited  in  support 
of  such  propositions.  A  few  only  are  here  cited:  Leach  v. 
CommWa  of  FwyettemUe^  84  N.  0.  829;  Board  of  Swp^ra  of 
Jeferaon  Go.  v.  Arrghi^  51  Miss.  668;  Klemv.  Boa/rdofSv^p^ra 
of  Smith  Co.  54  Miss.  254;  People  ex  rd.  Conway  v.  Boa/rdof 
tSup^ra  of  Lwingaton  Co,  68  N.  T.  114;  Stevenaon  v,  Diat.  Tp. 
of  Summit^  35  Iowa,  462;  State  ex  rel.  Hobertaon  v.  Board  of 
Educaition  of  Perry abv/rg^  27  Ohio  St.  96;  Rodinam,  v,  Jua- 
ticea  of  La/rue  Co.  3  Bush,  144. 

There  are  cases  the  other  way,  notably  in  the  supreme 
court  of  the  United  States;  and  yet  some  of  them  are  clearly 
distinguishable.  But  the  rules  stated  are  in  line  with  our 
decisions.  The  plaintiff  has  an  adequate  remedy  hjmamdor 
mtia  to  enforce  payment,  and  under  fiie  charter  has  no  other 
remedy.  State  ex  rd.  Bicchanan  v.  KdZoggj  95  Wis.  679; 
Boa/rd  of  Police  v.  Chanty  9  Sm.  &  M.  77.  Since  this  is  so, 
the  necessity  of  first  obtaining  a  judgment  in  court,  as  a  basis 
of  a  mamdamAiaj  as  argued  by  counsel,  does  not  eidst.  We 
must  give  effect  to  the  provisions  of  the  charter. 

By  the  Cowrt. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  dismiss 
the  action. 
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Tblfobd,  Respondent,  vb.  Thb  City  of  Ashlaito,  Appellant. 

May  £6— June  2S,  1898. 

MtmidpaZ  corporations:  Ashland  city  charter:  Appeal  from  diaaUouy 
ance  of  claim:  Jurisdiction:  Waiver, 

The  charter  of  the  cit j  of  Ashland  (oh.  27,  Laws  of  1889)  provides  that 
no  suit  of  any  kind  shall  be  brought  against  the  city  in  any  court, 
but  the  claim  shall  be  presented  to  the  common  council,  and  from, 
its  adverse  action  the  claimant  may  appeal,  within  twenty  days,  to 
the  circuit  court  Held,  that  the  jurisdiction  of  the  circuit  court 
over  the  subject  matter  depends  upon  an  appeal  duly  taken,  and 
hence  the  objection  that  an  appeal  was  not  taken  within  the  pre- 
scribed time  may  be  raised  for  the  first  time  on  appeal  to  the  su- 
preme court  So  far  as  the  decision  in  Sheel  v.  Appleton,  49  Wis. 
125,  is  contrary  to  this  doctrine,  it  is  overruled. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  E.  W.  Helms,  Judge.    Heversed. 

The  plaintiff  was  a  lot-owner  in  the  city  of  Ashland,  and 
brought  this  action  for  an  alleged  illegal  grading  of  the 
street  in  front  of  her  lot.  She  filed  her  claim  with  the  city 
clerk  March  11, 1896.  On  April  21, 1896,  the  common  coun- 
cil disallowed  the  claim;  and,  on  May  29th  following,  she 
filed  her  notice  of  appeal  to  the  circuit  court,  and  bond,  as 
required  by  the  charter  of  the  city,  whereupon  the  papers 
were  transmitted  to  that  court.  Formal  pleadings  were  then 
made  by  the  parties,  the  complaint  alleging,  among  other 
things,  that  she  had  taken  her  appeal  within  the  tiine  lim- 
ited by  the  charter,  and  the  answer  admitting  that  the 
plaintiff  duly  appealed.  The  action  was  tried,  and  resulted 
in  a  verdict  in  substance  for  the  plaintiff,  upon  which  judg- 
ment was  rendered  in  her  favor  for  $1,035,  damages  and 
costs,  and  the  defendant  appeals. 

jE  K  Brossardj  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Gleason  c&  Sleight  and  Geo.  O.  Foster. 
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WiNSLOw,  J.  The  objection  is  raised  that  the  circuit  court 
had  no  jurisdiction  of  this  action,  because  the  appeal  from 
the  action  of  the  city  council  was  not  taken  within  twenty 
days  after  such  action.  This  objection  was  not  taken  in  the 
trial  court,  and  hence  it  is  waived  unless  it  goes  to  jurisdic- 
tion of  the  subject  matter.  The  provisions  of  the  charter  of 
the  city  of  AshUmd  on  this  subject  (ch.  27,  Laws  of  1889) 
have  been  before  this  court  in  a  number  of  cases,  the  last  of 
such  cases  being  Mason  v.  AMamd^  98  Wis.  540,  where  the 
various  sections  are  fully  stated.  It  is  sufficient  to  say  here 
that  they  provide  that  no  suit  of  any  kind  shall  be  brought 
against  the  city  in  any  court,  but  that  the  claim  shall  be  pre- 
sented to  the  common  council,  and  that  the  claimant  may 
appeal  from  the  council's  adverse  action  thereon  within 
twenty  days  after  such  action.  This  court  has  held  that  tort 
actions  are  included  within  this  provision  {Koch  v,  Ashla/nd^ 
83  Wis.  361);  also,  that  the  failure  to  appeal  within  the  pre- 
scribed time  is  a  complete  bar  to  the  claim  {Mason  v.  Ash- 
land^ 8uj)rd). 

In  this  case  the  appeal  was  not  taken  within  twenty  days 
after  the  adverse  decision  of  the  council,  but  the  action  was 
tried  without  objection  on  this  ground  in  the  circuit  court; 
and  the  question  is  whether  it  can  be  raised  for  the  first 
time  upon  appeal  in  this  court.  This  question,  as  before 
indicated,  depends  upon  the  further  question  whether  the 
objection  goes  to  jurisdiction  of  the  subject  matter,  or  only 
to  jurisdiction  of  the  person;  for  it  is  familiar  law  that  ob- 
jections to  the  jurisdiction  of  the  person  are  waived  by  going 
to  trial  without  raising  them  in  some  appropriate  manner, 
while  objections  to  jurisdiction  of  the  subject  matter  are 
always  open.  That  the  objection  goes  to  jurisdiction  of  the 
subject  matter  seems  not  doubtfuL  The  jurisdiction  of  the 
circuit  court  over  the  subject  of  the  action  depends  upon 
the  appeal  being  duly  taken.  It  can  obtain  jurisdiction  over 
actions  against  the  city  in  no  other  way.    The  case  is  not 
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essentially  diflferent  from  the  case  of  an  attempted  appeal 
from  justice's  to  circuit  court,  where  it  has  been  frequently 
held  that,  if  the  appeal  papers  are  defective  in  substance, 
the  circuit  court  obtains  no  jurisdiction  of  the  subject  mat- 
ter, and  that  the  objection  is  not  waived  by  going  to  trial. 
Palmer  v.  Peterson^  46  Wis.  401;  Plcmo  Mfg.  Co.  v.  Raseyy 
69  Wis.  246,  and  cases  cited.  See  BvUard  v.  Kuhly  54  Wis. 
544.  It  is  quite  analogous  to  a  case  of  change  of  venue, 
where  the  proper  steps  to  make  the  change  have  not  been 
taken,  and  where  it  has  been  frequently  held  that  consent 
will  not  give  jurisdiction.  Eager  v.  Falhy  82  Wis.  645; 
Swam,  V.  Porter^  96  Wis.  34.  So  far  as  the  decision  in  SJied 
V.  Appleton,  49  "VJfis.  125,  is  contrary  to  this  doctrine,  it  must 
be  considered  as  overruled. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  dismiss  the  appeal. 


National  Bank  of  Oshkosh,  Wisconsin,  Bespondent^  vs. 
Davis  and  another,  Appellants. 

May  S6  ^  June  tS,  1898. 

Limitation  oj  actions:  Nonresidents, 

Under  sea  4281,  R  S.  1878  (providing  that  if,  when  a  cause  of  action 
aocrues  against  any  person,  he  shall  be  out  of  the  state,  an  action 
ma  J  be  commenced  thereon  within  the  statutory  time  "after  such 
person  shall  return  to  or  remove  to  this  state;  but  the  foregoing 
provision  shall  not  apply  to  any  case  where,  at  the  time  the  cause 
of  action  shall  accrue,  neitlier  the  party  against  or  in  favor  of  whom 
the  same  shall  accrue,  is  a  resident  of  this  state  '*)>  the  statutes  of 
limitation  do  not  run  in  favor  of  a  nonresident,  so  long  as  he  con- 
tinues to  reside  outside  of  this  state,  where,  at  the  time  the  cause 
of  action  accrues^  the  party  in  whobd  favor  it  accrues  is  a  resident 
of  this  state. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Iron 
county:  John  K.  Pakish,  Circuit  Judge.    Affirmed. 

Action  for  the  recovery  of  a  money  demand  for  $941.88, 
for  goods,  wares,  and  merchandise  sold  and  delivered  by  the 
firm  of  Hoxie  <fe  Mellor  to  the  defendant  between  July  18 
and  August  30, 1890.  Said  amount  became  due  and  payable 
on  or  about  September  1, 1890,  and  no  part  thereof  had  been 
paid  except  $242.68,  paid  on  or  before  the  last-named  date. 
On  said  las1>named  day,  Iloxie  &  Mellor  sold  and  assigned 
the  account  therefor  to  the  plaintiff,  of  which  the  defendants 
had  due  notice.  There  was  a  second  count  upon  an  account 
stated,  October  15, 1894,  at  Ironwood,  Michigan,  between  the 
plaintiff  and  the  defendants,  and  upon  such  statement  a  bal- 
ance of  $699.20,  with  interest  thereon  from  September  1, 1890, 
was  found  to  be  due  from  said  defendants  to  the  plaintiff, 
which  the  defendants  then  and  there  promised  to  pay,  but  no 
part  thereof  had  been  paid.  The  defendants  pleaded  in  bar  the 
six-years  statute  of  limitations  (sec.  4222,  ch.  177,  E.  S.  1878); 
that  more  than  six  years  had  elapsed  since  the  said  indebt- 
edness was  contracted  and  became  due  and  payable  or  any 
part  thereof  had  been  paid;  and  pleaded  said  statute  and 
facts  as  a  defense,  as  well  as  a  general  denial  to  the  said 
cause  of  action. 

At  the  trial  the  plaintiff  produced  evidence  tending  to  es- 
tablish the  following  facts:  During  the  summer  of  1890  the 
firm  of  Hoxie  &  Mellor,  a  copartnership,  owned  and  operated 
a  lumber  yard  in  the  city  of  Ironwood,  state  of  Michigan. 
While  so  operating  said  lumber  yard  in  the  city  of  Ironwood, 
they  sold  and  delivered  to  the  above-named  defendants,  who 
constituted  the  firm  of  Davis  &  Fehr,  at  the  city  of  Ironwood, 
Michigan  (where  said  defendants  Damu  and  Fehr  both  re- 
sided at  that  time  and  carried  on  their  business),  goods,  wares, 
and  merchandise  of  the  value  of  $941.88,  and,  during  the  same 
summer  of  1890,  $242.68  was  paid  on  said  account  by  the  de- 
fendants, and  the  balance  of  said  account  of  $699.20  became 
Vol.100  — 16 
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due  and  payable  September  1, 1890.  On  September  1, 1890, 
the  firm  of  Hoxie  &  Mellor  made  an  assignment,  for  a  valu- 
able consideration,  of  said  claim  to  the  National  Bank  of 
Oshkoshy  Wisconsin^  a  corporation  organized  under  the  bank- 
ing laws  of  the  United  States,  and  the  plaintiff  in  this  case. 
After  said  assignment  of  said  claim  to  said  bank,  the  bank 
sent  the  claim  to  Michigan  attorneys  for  collection,  but  no 
suit  was  had  relative  thereto.  No  payment  was  made  on  ac- 
count of  this  claim  after  September  1, 1890.  The  said  Hoxie 
&  Mellor,  at  the  time  of  the  sale  and  delivery  of  said  goods, 
wares,  and  merchandise  to  the  defendants,  were  both  resi-^ 
dents  of  the  state  of  Wisconsin,  and  have  ever  since  remained 
residents  thereof.  The  plaintiff  at  all  of  said  times  was,  and 
ever  since  had  been,  a  resident  of  the  state  of  Wisconsin. 

The  plaintiff  thereupon  rested.  The  defendants  moved 
for  a  nonsuit,  on  the  ground  that  the  action  had  not  been 
commenced  within  the  time  limited  by  law;  but  the  motion 
was  denied.  Defendants  produced  witnesses  who  testified, 
in  substance,  that  the  defendants,  Joseph  Davis  and  Fred- 
erick Fehr^  in  the  summer  of  1890,  were  copartners  in  the 
dry-goods  business  in  the  city  of  Iron  wood,  Michigan ;  that 
both  of  them  were  then  residents  of  the  state  of  Michigan, 
and  had  continually  since  that  time  up  to  the  present  re- 
sided in  that  state.  The  defendants  moved  the  court  to  direct 
the  jury  to  find  a  verdict  in  their  favor,  but  the  motion  was 
denied.  The  plaintiff  moved  that  the  jury  be  directed  to 
bring  in  a  verdict  against  the  defendants  for  $699.20,  with 
interest  from  September  1, 1890,  and  the  court  directed  the 
jury  accordingly,  and  they  found  a  verdict  for  the  plaintiff 
for  $999.95.  The  defendants  moved  to  set  the  verdict  aside, 
and  for  a  new  trial;  but  this  motion  was  denied,  and  judg- 
ment was  entered  on  the  verdict  in  favor  of  the  plaintiff  and 
against  the  defendants,  from  which  the  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Austin  <&  Fehr,  of 
counsel  (to  which  was  appended  the  trial  brief  of  John  D^ 
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Barry ^  who  died  since  the  appeal  was  taken),  and  the  cause 
was  argued  orally  by  W.  H.  Austin. 

For  the  respondent  the  cause  was  submitted  on  separate 
briefs  signed  by  Oeorge^  C.  Foster ^  attorney,  and  Ball  <&  BaHy 
of  counsel. 

PiNNBT,  J.  The  cause  of  action  upon  which  the  plaintiff 
seeks  to  recover  accrued,  it  is  conceded,  September  1, 1890, 
This  action  appears  to  have  been  commenced  as  against  the 
defendant  D(wis  July  2, 1897,  and  as  against  the  defendant 
Fehr  July  14, 1897,  a  period  as  to  these  defendants  of  more 
than  six  years  after  the  cause  of  action  accrued.  The  action 
as  to  both  of  the  defendants  appears  to  fall  within  the  pur- 
view of  sec.  4231,  K.  S.  1878,  and  to  be  barred  unless  this 
result  is  avoided  by  the  fair  meaning  and  effect  of  that  sec^ 
tion,  which  provides  that  "if,  when  the  cause  of  action  shall 
accrue  against  any  person,  he  shall  be  out  of  this  state,  such 
action  may  be  commenced  within  the  terms  herein  respect- 
ively limited,  after  such  person  shall  return  to  or  remove  to 
this  state.  But  the  foregoing  provision  shall  not  apply  to 
any  case  where,  at  the  time  the  cause  of  action  shall  accrue, 
neither  the  party  against  or  in  favor  of  whom  the  same  shall 
accrue,  is  a  resident  of  this  state;  and  if,  after  a  cause  of  ac- 
tion shall  have  accrued  against  any  person,  he  shall  depart 
from  and  reside  out  of  this  state,  the  time  of  his  absence 
shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  such  action."  The  question  is^ 
whether,  during  the  statutory  period  of  limitation,  the  de- 
fendants removed  to,  and  resided  within,  this  state,  so  as  to 
be  subject  to  the  jurisdiction  of  our  courts.  This  is  the  sub- 
stance and  effect  of  the  adjudicated  cases.  Whitcomi  v,  KtatoVy. 
59  Wis.  609;  Larson  v.  AuUman  cfe  Taylor  Co.  80  Wis.  281; 
Parker  v.  EeUy,  61  Wis.  552. 

The  first  clause  of  sec.  4231,  K.  S.  1878,  provides  that  the 
limitation  fixed  by  sec.  4222  shall  not  run  in  favor  of  persons 
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out  of  the  state.  This  clause,  however,  is  limited  in  its  oper- 
ation by  the  clause  immediately  following,  and  the  question 
ia  whether  that  clause  applies  to  this  case.  It  provides :  "  But 
the  foregoing  provision  [that  is,  the  first  clause  of  sec.  4231] 
shall  not  apply  to  any  case  where,  at  the  time  the  cause  of 
action  shall  accrue,  neither  the  party  against  or  in  favor  of 
whom  the  same  shall  accrue,  is  a  resident  of  this  state."  In 
other  words,  the  nonresidence  of  the  defendant  from  the  state 
at  the  time  the  cause  of  action  accrued  shall  not  prevent  the 
statute  from  running  if  neither  the  party  in  whose  favor  the 
cause  of  action  accrued  nor  the  party  against  whom  it  ac- 
crued then  resided  in  this  state.  Hoxie  &  Mellor,  at  the 
time  the  cause  of  action  accrued  in  their  favor,  as  well  as 
the  bank,  their  assignee,  resided  in  this  state,  and  continued 
to  reside  therein;  so  it  cannot  be  said  that  at  that  time 
n^her  the  party  in  whose  favor  nor  the  party  against  whom 
the  cause  of  action  accrued  resided  in  this  state.  It  is  clear, 
therefore,  that  the  cause  of  action  upon  which  the  suit  is 
founded  was  not  barred,  and  that  the  right  of  the  plaintiff 
to  bring  the  action  and  recover  the  amount  due  is  saved  by 
the  express  words  of  the  statute.  The  effect  of  the  statute 
is  evidently  to  preserve  to  residents  of  this  state  their  rights 
of  action  against  nonresident  debtors  so  long  as  they  remain 
such,  and  until  six  years  after  they  return  to  or  become  resi- 
dents of  the  state.  Nonresidents  coming  within  the  state 
may  be  subjected  to  the  jurisdiction  of  its  courts,  and  actions 
may  be  brought  to  enforce  demands  against  them;  and  such 
rights  of  action  continue  against  them  unaffected  by  the  stat- 
ute of  limitations,  so  long  as  they  neither  remove  to  nor  re- 
side in  this  state.  In  the  instant  case,  Hoxie  &  Mellor  and 
the  plaintiff,  as  already  stated,  were  residents  of  this  state 
at  the  time  the  cause  of  action  accrued,  as  was  the  plaintiff 
bank  at  the  time  of  the  assignment  of  the  demand  to  it,  and 
have  ever  since  remained  residents  of  this  state.  It  was  the 
intention  of  the  statute  to  preserve  to  residents  of  the  stato 
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the  protection  of  its  laws,  which  say,  in  eflfect,  that  the  stat- 
ute limiting  the  time  for  the  commencement  of  actions  shall 
not  run  in  favor  of  a  debtor  who  resides  out  of  the  state 
when,  as  in  this  case,  the  party  in  whose  favor  the  cause  of 
action  accrued  was  at  that  time  a  resident  thereof. 

For  these  reasons,  we  think  that  the  statute  had  not  barred 
the  cause  of  action,  and  that  the  recovery  was  right. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Land,  Log  &  Lumbeb  CoMPAmr  and  others,  Kespondents, 
vs.  MoInttbb,  imp.,  Appellant, 

May  t6  ^June  tS,  1898, 

Counties:  Becovery  of  moneys  ittegaUy  drawn  by  supervisors  from  treas- 
ury: Action  by  taxpayer:  Construction  of  statutes:  "  Void "  con- 
tracts: Retention  of  ben^ts:  Parties, 

1.  If  a  member  of  a  coont  j  board  of  supervisors  receives  Ulegal  com- 
pensation for  his  services,  or  mone j  for  articles  sold  by  him  to  the 
county  for  its  use,  or  for  labor  or  material  furnished  in  the  con- 
struction of  a  highway  having  no  legal  existence,  or  converta 
money  to  his  use  appropriated  for  work  on  a  public  highway,  an 
action  wiU  lie  in  favor  of  the  county  against  such  supervisor,  to 
recover  back  such  money. 

2l  Sec.  692,  R  S.  1878,  which  prohibits  a  member  of  a  county  board  of 
supervisors  from  in  any  manner  being  interested  in  any  contract 
for  the  purchase  of  any  article  for  the  use  of  the  county,  and  de- 
clares aU  such  contracts  void  and  that  any  offending  member  shaU 
be  deemed  to  have  vacated  his  office  by  reason  of  his  offense,  cov- 
ers contracts  executed  as  weU  as  executory,  and  renders  them  alt 
void  absolutely. 

B,  Where  the  statute  provides  that  the  act  shall  be  void,  and  fixes  a 
penalty  for  the  perpetration  of  the  prohibited  act,  the  word  "  void  ** 
should  be  interpreted  as  meaning  void  absolutely,  in  accordance 
with  the  technical  accuracy  of  the  word. 

4.  Where  a  county,  by  the  wrongful  conduct  of  its  county  board,  parts 
with  county  money  for  something  whicl^  it  has  no  legal  right  to 
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acquire  or  do,  no  equitable  considerations  f«tand  in  the  way  of  re- 
covering back  such  money,  from  the  mere  fact  that  the  coimty  has 
received  a  benefit 
^  Where  a  public  corporation  has  a  cause  of  action  which  should  be 
prosecuted  for  its  use,  whether  legal  or  equitable,  and  its  goveming 
body  neglects  and  refuses  to  institute  an  action  therefor,  a  tax- 
payer may,  on  behalf  of  himself  and  all  others  similarly  situated, 
institute  an  action  in  equity  to  redress  the  wrong  to  the  corpora- 
tion, making  it  a  defendant  as  trustee  for  all  its  members. 
[Syllabus  by  Marshatj^  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Vilas  county : 
W.  F.  Bailey,  Judge.    Affirmed. 

Action  to  charge  defendant  K  W.  Mclntyre  as  trustee  of 
defendant  Vilas  county,  of  certain  moneys  alleged  to  have 
been  corruptly  drawn  by  him  from  its  treasury,  and  to  com- 
pel him  to  account  therefor  and  pay  the  same  over  to  such 
county  for  its  use,  the  amount  involved  being  $1,763.65.  The 
complaint  contains  three  causes  of  action,  the  facts  being  to 
the  effect  that,  from  April,  1894,  to  April,  1895,  while  chair- 
man of  the  board  of  supervisors  of  the  county,  Mclntyre 
filed  numerous  bills  for  illegal  claims  against  the  county, 
knowing  them  to  be  such,  all  of  which  are  set  forth  in  detail 
with  allegations  showing  such  illegality,  and  corruptly  caused 
such  bills  to  be  audited,  and  county  orders  to  be  issued  to 
himself  therefor,  and  such  orders  to  be  paid  by  the  county 
treasurer,  and  that  thereby,  through  forms  of  law,  he  trans- 
ferred the  money  so  paid  from  such  treasury  to  his  personal 
possession,  and  converted  the  same  to  his  own  use.  One 
cause  of  action  is  for  money  alleged  to  have  been  drawn  in 
the  manner  aforesaid,  for  services  in  excess  of  those  allowed 
by  law,  and  for  pretended  services,  not  rendered,  and  dis- 
bursements not  made  or  legally  chargeable;  one  for  goods, 
wares,  and  merchandise,  and  labor  furnished  by  Mclntyre  for 
use  in  constructing  a  so-called  county  road  that  had  no  ex- 
istence in  fact;  and  one  for  money  drawn  on  a  county  order 
which  Mclntyre  caused  to  be  issued  without  any  claim  being 
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placed  on  file  upon  which  to  base  such  order,  or  there  being 
any  consideration  therefor.  Facts  are  further  set  forth  to 
the  effect  that  plaintiffs  are  taxpayers  of  the  county;  that 
after  3fclntyre*s  term  of  office  expired,  and  in  July,  1895, 
they  laid  the  matters  complained  of,  with  a  full  statement  of 
the  facts,  before  the  county  board,  and  demanded  that  such 
board  institute  an  action  to  recover  the  money  squandered 
as  aforesaid,  which  was  refused,  and  that  thereupon  they  in- 
stituted this  action  in  their  own  behalf  and  that  of  all  other 
taxpayers  of  the  county.  The  relief  prayed  for  is  that  Mc- 
Intyre  be  compelled  to  account  and  restore  to  the  county, 
for  its  use,  the  money  illegally  and  fraudulently  obtained  by 
him,  as  stated  in  the  complaint,  and  pay  the  costs  and  dis- 
bursements of  the  action. 

A  demurrer  was  interposed  to  each  cause  of  action,  for 
want  of  sufficient  facts  stated  therein  to  constitute  a  cause 
of  action,  and  for  want  of  facts  stated  sufficient  to  show  juris- 
diction of  the  action.  The  demurrer  was  overruled,  and  this 
appeal  was  taken  from  the  order  entered  to  that  effect. 

For  the  appellant  there  were  briefs  by  Rya/n^  Hurley  c6 
Jones  and  D.  E.  liiorda/rty  and  oral  argument  by  T.  C.  liycm. 
They  contended,  inter  alia,  that  sec.  692,  E.  S.  1878,  does  not 
mean  that  all  contracts  made  in  violation  thereof  are  nulli- 
ties, but  merely  that  they  are  void  if  the  county  chooses  to 
consider  them  so.  After  they  have  been  wholly  or  partially 
executed  they  will  not  be  set  aside  without  compelling  the 
plaintiff  to  do  equity.  1  Dillon,  Mun.  Corp.  §  444;  Macon 
V,  Huff^  60  Ga.  221;  Green  v.  Kemp^  13  Mass.  515;  Allis  v. 
Billings,  6  Met.  415;  People  v.  Open  Board  S.  B.  B.  Co.  92 
N.  Y.  98;  Boyd  v,  Bhmhnan,  29  Cal.  19;  White  v.  Iselin,  26 
Minn.  487;  Hoffmam,  v.  Harrington,  28  Mich.  90;  Farnnm 
V.  Perry,  43  Vt.  473;  Cook  v.  Berlin  Woolen  MiU  Co.  43  Wis. 
445;  Lee  v.  Pechham,  17  Wis.  391;  Pomeroy,  Eq.  Jur.  §  391; 
Hammond  v.  Wallace,  85  Cal.  522. 

For  the  respondents  there  was  a  brief  by  Curtis  <&  lieid 
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and  John  Barnes^  and  oral  argument  hjMr.  Barnes.  They 
argued,  among  other  things,  that  taxpayers  have  a  right  to 
protect  themselves  against  illegal  and  fraudulent  acts  of  offi- 
cials. Peck  V.  School  Diet.  21  Wis.  522;  Whitmg  v.  S,  <& 
F.  du  L.  R.  Co.  25  id.  167;  Lawson  v.  SchmMen,  33  id.  288; 
Nevil  V.  CUffordy  55  id.  161;  WiOa/rd  v.  Gom%toc\  58  id.  565; 
Lynch  v.  jE,  L.  F.  cfe  M.  R.  Go.  57  id.  430;  Bay  Lamd  <k 
Imp.  Go.  V.  Washburn,  79  id.  425;  Mc  Vichie  v.  Knight,  82  id. 
137;  Fowler  v.  Superior,  85  id.  411.  A  taxpayer  has  as  good 
a  right  to  maintain  such  an  action  as  a  stockholder  in  a  pri- 
vate corporation  has  to  compel  money  to  be  restored  to  its 
treasury  that  was  wrongfully  taken  therefrom  by  its  officers. 
Quaw  V.  Paff,  98  Wis.  586.  Such  right  of  action  clearly 
exists.  Cook,  Stock  (2d  ed.),  §  750;  Dodge  *o.  Woolsey,  18 
How.  331;  Memphis  O.  O.  Go.  v.  WiUiamson,  9  Heisk.  314; 
Parle  v.  Petroleum  Go.  25  "W.  Va.  108.  Appellant  is  in  no 
better  position  to  recover  quantum  meruit  for  the  goods  fur- 
nished the  county  than  if  the  goods  had  not  been  paid  for 
and  he  was  bringing  suit  to  recover  the  value  of  them. 
Pickett  V.  School  Dist.  25  Wis.  551 ;  Oconto  Go.  v.  HaU,  47  id. 
208;  People  ex  rd.  Plugger  v.  Tovmshvp  Boa/rd  of  Overyssdy 
11  Mich.  222. 

Marshall,  J.  It  is  suggested  by  appellant's  counsel  in 
support  of  the  demurrer  to  the  cause  of  action  to  recover 
back  illegal  compensation  for  supervisor's  services,  alleged 
to  have  been  paid  by  the  county  to  appellant,  that  plaintiffs 
have  an  adequate  remedy  at  law  under  sees.  2955-2957,  K.  S. 
1878.  That  gives  a  person  aggrieved  by  an  officer's  demanding 
and  receiving  of  him  illegal  fees  or  compensation,  a  remedy  at 
law  to  recover  the  same  back,  with  a  penalty  of  $25.  True, 
if  plaintiffs  have  an  adequate,  or  any,  remedy  under  such 
section,  it  is  an  objection  to  the  sufficiency  of  the  complaint 
that  may  be  reached  by  demurrer;  but  it  is  quite  clear  that 
no  such  remedy  exists.    The  sections  referred  to  apply  solely 
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to  cases  where  a  person  has  been  directly  injured  by  being 
required  to  compensate  an  officer  beyond  that  to  which  he 
is  legally  entitled.  This  action  is  to  enforce  a  cause  of  ac- 
tion in  favor  of  the  county.  It  is  the  corporation  that  ha& 
been  directly  injured  and  has  the  primary  right  to  proceed. 
Plaintiffs^  interests  are  Wholly  indirect,  like  that  of  a  mem- 
ber of  any  private  corporation  under  the  same  circumstances. 
They  could  not  proceed  at  law  for  an  injury  to  the  corpo- 
ration, or  in  their  own  names  for  their  own  benefit,  inde- 
pendent of  a  statute  granting  the  remedy,  and  certainly  there 
is  none.  Illegal  acts  of  corporate  officers,  whereby  its  prop- 
erty is  misapplied,  squandered,  or  lost,  are  not  injuries  to  the 
separate  interests  of  its  stockholders  or  members,  that  can 
be  reached  and  remedied  in  a  direct  action  by  them.  As  to 
them  the  injury  is  purely  incidental  and  consequential,  the 
direct  injury  being  to  the  corporation  itself,  and  must  neces- 
sarily be  redressed  by  it  or  for  its  use,  for  the  benefit  of  all 
the  members  thereof.  Thomp.  Corp.  §  4476;  Dillon,  Mun. 
Corp.  §  915. 

'  The  next  point  made  is  directed  particularly  to  the  cause 
of  action  to  recover  money  received  by  Mclntyre  tor  goods, 
wares,  and  merchandise,  and  labor  alleged  to  have  been  fur- 
nished by  him  to  the  county  while  he  was  a  member  of  its 
board  of  supervisors,  in  violation  of  sec.  692,  R.  S.  1878, 
which  prohibits  a  person  so  circumstanced,  from  being  a 
party  to,  or  in  any  way  or  manner  interested,  either  directly 
or  indirectly,  in,  any  contract  or  agreement  whatever  with 
the  county,  for  the  purchase  of  any  article  whatever,  re- 
quired by  such  county,  and  provides  that  all  contracts  or 
agreements  in  violation  thereof  shall  be  void,  and  the  of- 
fending supervisor,  by  reason  of  his  offense,  be  deemed  to 
have  thereby  vacated  his  office.  The  purpose  of  that  section 
was  unmistakably  to  include  contracts,  executed  as  well  as 
executory,  between  members  of  a  county  board  and  their 
county  for  the  purchase  of  any  and  all  articles  for  its  use. 
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No  member  of  a  county  board  can  be  interested,  directly  or 
indirectly,  in  any  such  contract  mthout  being  guilty  of  gross 
violation  of  public  duty,  and  liable  to  respond  therefor  in 
damages  to  the  corporation  to  tho  full  extent  of  any  pecun- 
iary benefit  received  by  him  in  any  event,  and  such  further 
sum  as  the  corporation  may  have  lost  by  his  unfaithful  con- 
duct. 

But  it  is  said  the  county  received  a  benefit  from  the  prop- 
erty and  labor  furnished  by  appellant,  and  that  the  rule  is 
that  equity  will  not  interfere  with  an  executed  contract 
under  such  circumstances,  and  compel  a  restitution  of  the 
money  received  on  the  illegal  contract,  or  any  part  of  it, 
while  the  corporation  retains  the  benefit,  and  many  author- 
ities are  cited  in  support  of  that  view,  all  relating,  however, 
to  cases  Where,  though  the  corporation  had  power  to  incur 
the  indebtedness  or  make  the  expenditure,  there  was  some 
violation  of  law  in  the  manner  of  doing  it.  That  has  often 
been  recognized  and  applied  in  this  court,  as  in  Pickett  v. 
School  Dist.  25  Wis.  651,  but  a  distinction  was  there  clearly 
made  between  such  circumstances  and  those  where  the  man- 
ner of  doing  the  thing  was  not  only  unlawful,  but  the  doing 
of  the  act  at  all  was  unlawful  as  well.  The  court  said  in 
the  latter  mentioned  circumstances:  "The  parties  acquire 
no  rights  which  can  be  enforced  either  in  courts  of  law  or 
equity."  But  in  the  former,  the  thing  contracted  for  being 
itself  lawful  and  beneficial,  it  would  seem  improper  to  allow 
the  party  who  may  be  entitled  to  avoid  it,  to  receive  and 
retain  the  benefit  without  any  consideration  at  all.  The 
court  was  there  speaking  of  a  contract  voidable  as  against 
public  policy  under  common-law  principles  as  distinguished 
from  those  void  absolutely  as  not  ^vithin  the  power  of  the 
corporation.  The  same  distinction  was  recognized  in  Beyer 
V.  Crandon^  98  Wis.  306,  where  it  was  held  by  this  court, 
that  performance  of  a  contract  with  a  iovm  to  construct  a 
road  that  has  no  legal  existence  does  not  create  a  claim, 
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legal  or  equitable,  against  such  town.  That  rule  applies  to 
the  greater  part  of  the  sum  sought  to  be  recovered  by  the 
second  cause  of  action,  the  same  having  been  paid,  as  al- 
leged, for  property  and  labor  in  the  construction  of  a  so- 
called  county  road  that  had  no  legal  existence. 

Independent  of  the  rule  discussed  in  the  foregoing,  how- 
ever, it  is  quite  clear  that  our  statute  means  what  it  says  in 
declaring  all  contracts,  between  a  supervisor  and  the  county 
for  the  purchase  of  articles  for  its  use,  void,  and  that  the 
offending  member  shall  be  deemed  to  have  vacated  his  office 
by  reason  of  his  conduct.  True,  in  White  v.  Isdin^  26  Minn. 
487,  where  the  statute  of  that  state,  which  declares  that  if 
a  guardian,  executor,  or  administrator  be  interested,  directly 
or  indirectly,  in  a  sale  of  real  estate  made  by  him  it  shall 
render  such  sale  void,  the  court  held  that  the  word  "void" 
was  used,  not  in  the  sense  of  absolutely  void,  or  void  at  law, 
but  as  voidable  in  equity;  but  that  result  was  reached  by 
a  process  of  reasoning  which,  applied  to  this  case,  reaches 
the  opposite  result.  As  there  said,  in  effect,  the  word  "  void  " 
is  sometimes  used  in  the  sense  of  absolutely  void,  so  that  no 
title  passes  under  a  contract  to  which  it  applies,  and  some- 
times in  the  restricted  sense  of  voidable  in  equity,  so  that 
oftentimes,  under  a  statute  using  the  term,  a  question  of 
intention  is  presented  which  must  be  determined  by  the 
established  rules  of  statutory  interpretation.  The  general 
policy  of  the  statute  to  give  stability  to  titles,  taken  in  con- 
nection with  some  sections  of  the  Minnesota  statute  declar- 
ing that  no  irregularity  in  making  the  sale,  after  license 
duly  issued,  shall  render  such  sale  subject  to  question  by  a 
stranger  to  the  title  sold,  and  other  sections  indicating  that 
a  sale  and  conveyance,  though  affected  by  some  irregularity 
that  might  render  it  subject  to  question,  unless  seasonably 
challenged,  and  before  innocent  parties  become  interested, 
will  be  held  to  convey  a  good  title,  were  deemed  sufficiently 
persuasive  to  warrant  the  court  in  holding  that  the  word 
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"  void  "  as  there  used  was  not  intended  to  extend  the  com- 
mon-law rule  on  the  subject.  Hoffman  v.  Harrmgton^  28 
Mich.  90;  Fixrles  v.  Hdlsey,  26  N.  T.  53;  TerwiUiger  v. 
Brovmy  44  N.  T.  237,  and  many  other  cases  that  might  be 
cited,  held  to  the  opposite  view  in  respect  to  similar  stat- 
utes, the  courts  not  perceiving  circumstances  indicating  a 
legislative  intent  to  use  the  word  other  than  in  its  ordinary 
strict  sense.  Technical  accuracy,  it  is  admitted  by  all  courts 
and  text  writers,  makes  all  contracts  and  acts  to  which  the 
word  applies,  nullities  and  of  no  eflFect  whatever,  not  even 
to  furnish  a  groundwork  to  make  a  valid  contract  by  con- 
firmation or  ratification.  This  court  gave  to  the  word,  as 
used  in  our  statute  prohibiting  administrators  and  guardians 
from  buying  at  their  own  sales,  the  same  construction  as  the 
Minnesota  court,  in  Mel/rria  v.  Pahst  Brewing  Co.  93  "Wis.  153, 
and  for  the  same  reasons,  admitting,  however,  that  entire 
legal  accuracy  was  thereby  invaded  to  carry  out  what  was 
deemed  to  be  the  real  purpose  of  the  statute.  In  Woodbury 
V.  FarkeTy  19  Vt.  353,  and  WicJdiff  v.  BoUnson^  18  111.  145, 
the  word  "  void,"  in  a  statute  prohibiting  a  sheriff  from  buy- 
ing at  his  own  sale,  was  held  to  have  been  used  by  the  law- 
makers in  the  strict  general  sense  of  void  absolutely.  In 
reaching  that  conclusion  the  Illinois  court  was  influenced 
by  the  obvious  policy  of  the  law  in  which  the  word  occurred, 
to  remove  all  danger  of  pecuniary  gain  causing  a  departure 
from  official  duty. 

So  it  is  manifest,  as  has  been  remarked  often  by  text  writ- 
ers and  of tener  by  courts,  that  few,  if  any,  words  are  more 
inaccurately  used  in  the  books  than  the  word  "  void."  Some- 
times it  means  void  absolutely,  and  sometimes  void  condi- 
tionally, and  the  courts  are  necessarily  compelled,  in  order 
to  carry  out  the  real  purpose  of  the  lawmakers,  to  determine 
as  to  each  statute  where  the  word  occurs  what  was  the 
thought  in  the  minds  of  such  lawmakers,  and  that  is  often 
not  free  from  difficulty.     Some  familiar  rules  of  interpreta- 
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tion  must  necessarily  play  an  important  part  in  reaching  a 
correct  conclusion  here,  among  which  are,  that  where  words 
may  be  viewed  in  a  comprehensive  general  sense,  or  a  par- 
ticular and  restrictive  sense,  the  presumption  is,  in  the  ab- 
sence of  anything  indicating  a  contrary  purpose,  that  the 
comprehensive  general  sense  was  intended ;  and  that  where 
language  is  susceptible  of  two  reasonable  interpretations, 
one  that  will  create  an  absolute  forfeiture,  and  the  other  not, 
courts  lean  towards  the  latter;  but  where  it  will  admit  of 
but  one  reasonable  interpretation,  courts  must  hold  to  that 
whatever  may  be  the  consequences  of  it. 

So,  we  start  with  what  must  be  conceded,  that  the  primary 
and  strictly  accurate  meaning  of  the  word  "  void  "  is  that  of 
absolute  nullity.  Void  things  are  as  no  things.  We  look  in 
vain  for  anything  in  the  statute  under  consideration,  or  any 
circumstances  of  public  policy,  to  indicate  that  the  legisla- 
ture, in  prohibiting  members  of  boards  of  supervisors  from 
being  pecuniarily  interested  in  county  contracts  for  the  pur- 
chase of  articles  for  its  use,  used  the  word  in  question  in  any 
other  than  its  broad,  general  sense.  On  the  contrary  it  would 
seem  that  public  policy  requires  a  most  rigid  adherence  to 
the  plain  meaning  of  language  wisely  designed  to  prevent 
such  officers  from  contracting  with  themselves  and  speculat- 
ing oflf  their  counties  by  being  either  directly  or  indirectly 
interested  in  the  sale  of  material  for  its  use,  and  that  all  temp- 
tation to  do  so  should  be  removed  by  absolutely  prohibiting 
the  power  to  do  so.  If  anything  other  than  such  public  policy, 
which  we  may  safely  assume  influenced  the  lawmakers,  were 
wanting  to  show  the  purpose  of  the  law  in  question,  it  is  fur- 
nished by  the  penalty  of  the  statute,  in  that  an  official  who 
shall  violate  its  provisions  is  deemed  thereby  to  have  vacated 
his  office.  The  legislative  idea,  seen  in  the  statute,  was  not 
only  to  render  absolutely  void  any  contract  made  in  viola- 
tion of  its  provisions,  but  to  render  an  oflFending  official  in- 
capable of  a  further  violation  thereof.    Where  a  statute 
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declares  a  contract  void  and  imposes  a  penalty  for  making 
it,  such  contract  is  illegal,  it  is  absolutely  void,  not  voidable 
merely  (Endlich,  Interp.  Stat.  §  270;  Maxwell,  Interp.  Stat. 
[3d  ed.],  297) ;  and  where  public  policy  requires  a  strict  con- 
struction, the  word  should  always  receive  its  natural  force 
and  effect.    Id. 

The  foregoing  appears  to  leave  no  room  for  reasonable 
controversy  as  to  the  sense  in  which  the  word  "  void  "  was 
used  in  the  statute  under  consideration;  and  it  follows  log- 
ically that  appellant  got  no  title  to  money  he  obtained  for 
property  furnished  for  use  on  the  pretended  county  high- 
way, because  it  had  no  legal  existence,  and  there  was  no 
power  to  expend  county  money  thereon;  and  no  title  to 
money  obtained  by  him  through  sales  of  material  to  the 
county,  because  such  transactions  were  utterly  void  and  ille- 
gal. Therefore  the  county  has  a  cause  of  action  against 
appellant  to  recover  all  such  money. 

The  only  other  contention  in  favor  of  the  demurrers  that 
need  be  considered  is  one  that  applies  to  all  the  causes  of 
action,  viz.,  that  if  the  county  has  a  remedy  for  the  wrongs 
complained  of,  it  is  at  law,  hence  this  action  in  equity  can- 
not be  maintained;  that  the  duty  of  determining  when  a 
suit  shall  be  brought  being  vested  in  the  county  board,  it 
cannot  be  controlled  or  exercised  by  a  taxpayer.  Such  con- 
tention is  based  in  a  misapprehension  of  the  nature  of  the 
remedy  invoked  by  plaintiffs,  as  further  discussion  will  show. 

True,  the  discretionary  power  is  vested  in  the  county 
board,  of  determining  when  a  suit  shall  be  brought  to  en- 
force its  rights,  but  that  means  legal  discretion.  Where 
there  is  a  clear  abuse  of  power  in  that  regard,  the  body 
guilty  of  it  is  thereby  placed  outside  the  protection  of  the 
rule  stated,  and  may  be  compelled  to  act,  or  in  some  cases 
other  remedies  may  be  resorted  to.  If  a  county  or  other 
corporation  has  a  plain  cause  of  action  for  an  injury  done  to 
it,  that  should  be  enforced  for  the  protection  of  its  members. 
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and  its  governing  body  refuses  to  perform  its  plain  duty  in 
the  premises,  our  system  of  jurisprudence  is  by  no  means  so 
TTeak  that  justice  can  thereby  be  defeated.  On  the  con- 
trary, any  member  of  the  corporation,  by  reason  of  his  indi- 
rect interest  therein,  suing  in  behalf  of  himself  and  all 
similarly  situated,  may  set  judicial  proceedings  in  motion, 
making  the  corporation  a  defendant,  as  trustee  for  all  its 
members,  and  thereby  enforce  the  rights  of  the  corporation. 
It  was  the  early  doctrine  in  New  York  that  a  taxpayer 
could  not  prosecute  such  an  action  as  this.  The  result  was 
that  when  the  people  of  the  city  and  county  of  New  York 
discovered  that  they  had  been  systematically  plundered  by 
trusted  oflScials,  and  the  members  of  the  governing  body  of 
the  corporations  were  so  interested  in  the  fraudulent  schemes 
by  which  the  people  had  been  defrauded  that  they  Avould  not 
prosecute  to  recover  the  public  funds,  squandered  and  lost, 
such  taxpayers  were  powerless  to  meet  the  situation  in  any  ef- 
fective manner,  and  the  legislature  was  compelled  to  provide 
a  remedy.  It  was  not  questioned  in  the  early  case  of  Doolittle 
V.  Supers  of  Broom  Co.  18  N.  Y.  155,  or  in  the  later  case  of 
Peojpie  V.  IngersoUy  58  N.  Y.  1,  where  the  situation  referred 
to  developed,  but  that  for  malfeasance  in  office,  by  officers  of 
a  public  corporation,  resulting  in  squandering  public  funds, 
such  corporation  has  a  right  of  action  to  recover  its  damages, 
or  the  power  of  a  court  of  equity  to  reach  the  mischief  at 
the  suit  of  a  taxpayer;  but  it  was  deemed  inconsistent  with 
wise  public  policy  to  permit  one,  or  any  number,  of  private 
persons,  by  reason  of  their  indirect  interests,  to  set  them- 
selves up  as  champions  of  the  community  and  thereby  com- 
pel officers  to  meet  them  in  the  courts  and  account  for  their 
official  conduct.  Such  holding,  under  the  circumstances, 
amounted  to  an  absolute  denial  of  justice.  It  is  contrary 
to  the  administration  of  equity  jurisprudence  in  most  juris- 
dictions, and  contrary  to  repeated  rulings  of  this  court  on 
the  subject. 
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The  general  rule  is  that  where  a  cause  of  action  exists  in 
favor  of  a  corporation,  and  its  governing  body  refuses  to  en- 
force it,  any  member  thereof  may  do  so  by  suing  in  equity 
in  behalf  of  himself  and  all  others  similarly  situated.  Thomp- 
son, Corp.  §  4479;  Doud  v.  TT.,  P.  dk  S.  R.  Co.  65  Wis.  108; 
Ilinz  V.  Van  Dusen^  95  Wis.  503.  That  applies  to  public  as 
well  as  private  corporations.  WiUard  v.  Comstock^  58  Wis. 
565;  Frederick  v.  Douglas  Go.  96  Wis.  411;  QuAjm  v.  Paff^ 
98  Wis.  586;  Dillon,  Mun.  Corp.  §  915.  And  by  force  of  a 
statute  of  this  state,  a  creditor  of  a  corporation  has  suflBcient 
interest  therein  to  entitle  him  to  maintain  the  action.  South 
Bend  C.  P.  Co.  v.  George  C.  Cribh  Co.  97  Wis.  230;  Gores  v. 
Dayy  99  Wis.  276.  The  purpose  of  the  remedy  in  such  cases 
is  not  to  interfere  with  the  exercise  of  legal  discretion  on 
the  part  of  those  charged  with  the  primary  duty  of  enforc- 
ing corporate  rights,  but  to  furnish  relief  where  there  is  an 
unjustifiable  neglect  or  refusal  to  exercise  such  discretion. 
Neither  is  the  remedy  confined  to  the  one  which  the  corpo- 
ration may  invoke,  whether  equitable  or  legal.  The  remedy 
afforded  to  a  member  of  a  corporation  is  necessarily  in  equity, 
for  he  has  no  direct  interest  to  be  protected  by  a  personal 
action.  He  must  proceed  in  equity  or  not  at  all,  joining  the 
corporation  as  a  party  in  the  capacity  of  trustee  for  all  its 
members. 

So  the  test  is  not  whether  the  corporation  can  sue  in  equity, 
but  whether  it  can  sue  at  all.  Whether  its  remedy,  if  exer- 
cised direct,  would  be  at  law  or  in  equity,  that  of  the  mem- 
ber indirectly  interested,  to  enforce  its  rights,  must  always 
be  in  equity.  That  is  his  only  remedy.  The  direct  injury 
to  be  remedied  is  to  the  corporation  as  a  whole.  The  cause 
of  action  belongs  to  the  corporation,  but  is  enforceable, 
rather  than  that  justice  shall  utterly  fail,  by  the  remedy 
in  equity  at  the  suit  of  its  members.  Bay  City  Bridge  Co. 
V.  Van  Etten^  36  Mich.  210,  upon  which  appellant  chiefly 
relies  as  authority  that  this  action  will  not  lie  because  the 
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county  could  not  sue  in  equity,  was  a  suit  by  the  corporation. 
Its  cause  of  action  was  held  to  be  at  law  because  the  defend- 
ant was  no  longer  an  oflBcer,  hence  could  not  be  charged  in 
equity  as  a  trustee  for  the  corporation.  But  if  the  corpora- 
tion had  refused  to  prosecute  for  the  wrongs  done  to  it  and 
a  member  thereof  desired  to  move  in  the  matter,  his  only 
remedy  would  have  been  in  equity,  not  to  enforce  his  cause 
of  action,  but  to  enforce  the  cause  of  action  of  the  corpora- 
tion by  the  only  remedy  open  to  him  for  that  purpose. 

So  the  rule  is  firmly  established  that  where  a  cause  of  ac- 
tion exists  in  favor  of  a  corporation,  whatever  be  its  proper 
remedy,  if  its  governing  body  refuses  to  proceed,  justice  can- 
not thereby  be  defeated,  for  those  upon  whom  the  injury 
indirectly  falls  may  obtain  redress  in  equity.  It  certainly 
would  be  a  strange  situation  if  unfaithful  officials  could 
plunder  a  county  in  the  manner  alleged  in  the  complaint 
and  be  free  from  danger  of  being  compelled  to  return  their 
ill-gotten  gains,  or  make  good  the  injury  caused  by  their  cor- 
rupt conduct,  because  they  had  retired  froin  office  and  the 
corporation,  through  its  proper  officers,  unjustly  refused  to 
prosecute  them.  The  intelligence  and  wisdom  of  the  law- 
makers, and  the  boasted  power  of  courts  of  equity  to  lay 
hold  of  situations  where  legal  remedies  stop,  and  prevent  a 
failure  of  justice  flowing  from  defective  legal  remedies,  are 
not  rightly  subject  to  such  a  criticism.  As  well  said  by 
Chief  Justice  Obton,  in  Willard  v.  Comstochy  68  Wis.  565,  in 
substance:  If,  for  conduct  such  as  detailed  in  the  complaint, 
there  is  no  remedy,  and  there  is  none  unless  this  be  proper, 
the  taxpayers  are  at  the  mercy  of  dishonest  officials  and  must 
stand  by  and  see  the  public  treasury  plundered,  bound  help- 
less by  technical  rules  of  law.  The  idea  is  simply  prepos- 
terous, and  that  is  all  that  need  be  said  about  it.  No  such 
situation  exists,  as  is  sufficiently  shown  by  what  has  pre- 
ceded. The  powers  of  courts  of  equity  are  broad  and  abso- 
lute enough  to  fit  all  situations  where  justice  requires  a 
Vol.100  — 17 
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remedy.  While  guided  by  precedents,  equity  is  not  bound 
by  them,  but  may  meet  new  situations  as  they  arise,  so  that 
in  the  race  between  it  and  the  ingenuity  of  unfaithful  offi- 
cials, the  former  will  generally  prevail,  unless  defeated  by 
utter  insolvency  of  such  officials. 

It  follows  that  each  of  the  causes  of  action  set  forth  in  the 
complaint  states  facts  sufficient  to  support  it,  hence  the  trial 
court  was  right  in  overruling  the  demurrer. 

By  the  Court — The  order  of  the  circuit  court  is  affirmed. 

Bakdeen,  J.,  took  no  part. 


Land,  Log  &  Lumber  Company  and  others,  KespondentSi  yb. 
MoIntyee,  imp..  Appellant. 

May  tS—June  f J,  1898. 

Counties:  Liability  of  supervisor  for  auditing  illegal  claims:  Qaasi-judu 

dal  acts. 

U  Although  a  member  of  a  county  board  of  supervisors  is  exempt  from 
liability  to  the  corporation  on  account  of  his  action  as  a  member 
of  the  auditing  board,  by  reason  of  the  qtiasi-ju^dcin,!  nature  of  the 
duties  devolving  on  that  body,  such  ej^emption  does  not  apply  where 
the  subject  matter  acted  upon  was  outside  its  jurisdiction,  such  as 
claims  in  which  the  member  had  a  pecuniary  interest;  claims  for 
work  and  materials  furnished  for  objects  not  within  the  power  of 
the  board;  claims  allowed  to  officers  in  excess  of  the  compensation 
fixed  by  law  and  in  direct  violation  of  the  statute;  claims  for  work 
and  materials  corruptly  contracted  for  by  the  member  and  his  as- 
sociates; claims  which  the  board  were  prohibited  from  auditing 
because  not  properly  made  out,  verified,  and  filed;  and  claims  for 
indebtedness  contracted  in  excess  of  the  constitutional  limitation. 
Such  exemption  applies,  however,  in  respect  to  claims  which  the 
board  were  authorized  to  audit,  though  in  excess  of  the  tax  levy, 
the  issuing  of  orders  thereon  being  what  is  prohibited  by  the  stat- 
ute. 
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2.  Although  the  auditing  of  claims  in  excess  of  the  constitutional  limit- 
ation of  indebtedness,  and  the  issuing  of  orders  in  advance  of  the 
tax  levy,  were  outside  of  the  jurisdiction  of  the  auditing  board,  yet, 
where  a  tax  levy  has  been  made  and  the  claims  paid,  so  far  as  they 
were  for  legitimate  county  expenses  the  county  has  no  claim 
against  a  supervisor  by  reason  of  his  illegal  acts. 

Appeal  from  an  order  of  the  circuit  court  for  Vilas  county : 
W.  F.  Bailey,  Judge.    Affirmed. 

Action  against  F.  W.  Mclntyre  and  P.  J.  O'Malley,  mem- 
bers of  tlie  county  board  of  Vilas  county  from  April,  1894, 
to  April,  1895,  Mclntyre  being  chairman  of  the  board,  to 
compel  them  to  account  and  pay  over  to  such  county,  for  its 
use,  moneys  alleged  to  have  been,  through  fraudulent  and 
illegal  practices,  squandered,  misapplied,  and  converted  to 
their  own  use.  The  county  is  joined  as  a  defendant,  and  the 
complaint  contains  the  usual  allegations  of  a  demand  on  the 
county  board  to  prosecute  for  the  wrongs  complained  of,  a 
refusal  to  comply  with  such  demand,  that  plaintiffs  are  tax- 
payers of  the  county,  and  that  they  sue  in  behalf  of  them- 
selves and  all  other  such  taxpayers.  The  complaint  further 
sets  forth  all  the  necessary  formal  allegations,  and,  in  effect, 
that  said  Mclntyre  and  O'Malley,  while  members  of  the 
county  board  of  Vilas  county,  as  such  members  entered  into 
contracts,  incurred  indebtedness  thereon,  audited  bills  for 
claims  for  the  payment  of  such  indebtedness,  and  issued 
county  orders  to  cover  such  claims,  specifying  the  same  in 
considerable  detail,  in  excess  of  all  available  county  funds 
and  tax  levies  for  the  year;  also  that,  conspiring  together 
to  defraud  the  county,  they  corruptly  appropriated  money 
to  themselves  and  drew  the  same  from  the  county  treasury; 
that  they  obtained  other  money  from  the  county  by  means 
of  furnishing  labor  and  material  at  an  exorbitant  price  in  and 
about  the  building  of  a  pretended  county  road  that  had  no 
existence  in  fact,  of  which  they  had  full  knowledge,  auditing 
bills  for  such  labor  and  material,  issuing  orders  thereon  to 
themselves,  and  obtaining  pay  thereon;  that  they  corruptly 
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audited  other  bills  and  issued  county  orders  thereon  for  the 
construction  of  such  pretended  highway,  which  orders  were 
paid,  specifying  the  amount,  and  that  such  orders  were  is- 
sued to  the  extent  of  many  thousands  of  dollars  in  excess  of 
the  constitutional  limitation  of  indebtedness,  specifying  the 
amount  of  such  excess;  that  they  audited  bills  for  their  own 
private  expenses  in  a  particular  case,  specifying  the  facts  in 
that  regard,  and  knowingly  audited  bills  in  favor  of  other 
oflBcers  in  excess  of  the  amount  allowed  by  law,  by  means  of 
which  money  was  drawn  from  the  treasury  to  pay  such  bills; 
and  corruptly,  by  other  ways  and  means  stated,  caused  money 
to  be  drawn  from  the  county  treasury  on  illegal  and  fraud- 
ulent claims.  The  prayer  for  relief  is  for  an  accounting,  and 
that  defendants  Mclntyre  and  O'Malley  be  compelled  to  pay 
to  the  county,  for  its  use,  the  money  corruptly  obtained  by 
them,  or  through  their  corrupt  practices,  from  the  treasury 
of  the  county,  and  lost.  The  complaint  further  shows  that 
the  terms  of  offices  of  the  alleged  unfaithful  officials  expired 
before  the  action  was  commenced. 

The  complaint  was  demurred  to  generally,  which  demur- 
rer was  overruled  and  an  order  entered  accordingly,  from 
which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Z>.  E,  Riordan  and 
Ryan^  Hurley  <&  JoneSj  a  brief  in  reply  by  Ryan^  Hurley  & 
Jones^  and  the  cause  was  argued  orally  by  T.  C,  Rycm.  They 
contended,  inter  alia^  that  no  civil  action  lies  against  a  judi- 
cial officer,  or  an  officer  or  person  acting  in  a  judicial  capac- 
ity, for  the  careless,  improper,  or  erroneous  performance  of 
his  judicial  duties.  Fath  v,  Koej>pel^  72  Wis.  289;  WaU  v. 
Trumhull,  16  Mich.  228;  Hunter  v.  Mobley,  26  S.  C.  192; 
State  ex  rd.  Reynolds  v.  CommWs  of  Tippecanoe  Co,  45  Ind. 
501 ;  Hamwn  v.  Grizzard^  99  N.  C.  161.  Nor  does  it  change 
the  rule  if  it  be  alleged  that  the  decision  was  made  corruptly. 
Steele  v.  Dunham,  26  Wis.  393 ;  Jones  v.  BrowUj  54  Iowa,  74 ; 
Steioart  v.  Cooley,  23  Minn.  347. 
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For  the  respondents  there  was  a  brief  by  John  Barnes  and 
Curtis^  Beid  &  Smithy  and  oral  argument  by  Mr.  Barmes. 
To  the  point  that  it  is  only  when  a  municipal  boards  acts 
within  the  scope  of  its  authority  in  allowing  bills  that  its 
acts  will  be  considered  j?^a«e-judicial,  they  cited  Board  of 
Supers  of  Richmond  Co.  v.  BUiSj  59  N.  Y.  620,  and  cases  cited ; 
State  V.  Hastin^Sy  37  Neb.  96;  McCrachen  v.  SoiLcy^  29  111. 
App.  619;  Blair  v.  Lantry^  21  Neb.  24T;  Tweed:' 8  Case^  16 
Wall.  504;  People  v.  IngeraoU^  58  N.  T.  1;  People  v.  Fields j 
id.  491;  Lincoln  v.  Chapiuy  132  Mass.  470. 

Mabshall,  J.  Most  of  the  questions  presented  on  this 
appeal  are  ruled  against  appellant  in  Land^  Log  <&  Lumber 
Co.  V.  Mclntyre^  amie^  p.  245,  and  so  far,  reference  to  what  is 
there  said  is  suflScient. 

The  sole  cause  of  action  stated  in  the  complaint  is  for  a  re- 
covery, from  appellant  and  his  associate  O'Malley,  of  money 
for  the  use  of  the  county,  which  they,  while  managing  its 
affairs  as  members  of  its  board  of  supervisors,  are  alleged  to 
have  fraudulently  misapplied,  misappropriated,  or  lost.  That 
such  conduct  on  the  part  of  the  managing  officers  of  a  cor- 
poration, whether  public  or  private,  renders  them  person- 
ally liable  for  the  injury  to  such  corporation,  is  familiar  and 
not  challenged  by  appellant.  Eeferenoe  for  authority  on 
the  subject  may  be  had  to  Beach,  Pub.  Corp.  §  197;  Dillon, 
Mun.  Corp.  §  910,  and  cases  there  cited;  Boston  v.  Si^nmons^ 
150  Mass.  461;  Gores  v.  Day,  99  Wis.  276;  People  v.  Tweedy 
63  N.  Y.  194. 

The  chief  objection  to  the  complaint,  not  covered  by  the 
decision  in  the  other  case  against  appellant,  referred  to,  is 
that  all  the  alleged  illegal  expenditures  were  made  on  orders 
issued  pursuant  to  bills  audited  by  the  board,  and  that  their 
conduct  in  auditing  such  bills  cannot  be  called  in  question, 
even  though  corrupt.  The  duties  of  auditing  boards  are  gen- 
erally held  to  be  ji/o^judicial.    Beach,  Pub.  Corp.  §  857. 


Digitized  by  VjOOQIC 


262  SUPEEME  COURT  OF  WISCONSIN".         [100 

Land,  Log  &  Lumber  Ck>.  and  others  vs.  Molntjre. 

The  statutes  of  this  state  on  the  subject  (sees.  676-683,  R.  S. 
1878),  prescribing  the  procedure  in  the  making,  filing,  and 
auditing  of  claims,  leave  little  if  any  room  for  doubt  as  to 
the  precise  nature  of  the  duties  of  the  board  in  investigating 
and  passing  thereon.  Such  sections  provide  that  claims  shall 
be  made  out  in  writing,  be  itemized,  verified  by  affidavit,  and 
filed  with  the  county  clerk,  and  prohibit  the  board  from  con- 
sidering or  acting  on  any  claim  until  so  made  out,  verified, 
and  filed.  They  also  provide  that  the  board  may  take  testi- 
mony, if  deemed  necessary  to  determine  the  truth  of  the 
statements  contained  in  any  claim;  and  further,  that  their 
decision  on  any  claim  shall  be  a  bar  to  any  action  thereon 
other  than  by  appeal  from  such  decision  to  the  court  within 
ninety  days.  The  nature  of  these  proceedings,  it  will  be  ob- 
served, from  beginning  to  end,  quite  resembles  judicial  pro- 
ceedings. The  final  determination  or  decision  of  the  board, 
imless  appealed  from,  has  all  the  conclusiveness  of  a  judg- 
ment upon  the  rights  of  the  parties,  and  it  follows  logically 
that  the  duties  of  the  board,  as  a  board  of  audit,  are  quasi- 
judicial,  and  that,  within  their  jurisdiction,  they  are  not  lia- 
ble either  for  mistakes,  errors  of  judgment,  or  corrupt  conduct. 
The  law  has  been  long  settled  that  way  upon  considerations 
of  public  policy  deemed  sufficient  to  warrant  it.  As  said,  in 
effect,  by  this  court,  in  Steele  v.  Dunham^  26  Wis.  393,  such 
rule  applies  to  all  officers  in  the  performance  of  judicial  or 
ji^o^^-judicial  duties,  to  judges  from  the  highest  to  the  low- 
est, to  jurors,  and  to  all  public  officers  whatever  name  they 
may  bear;  and  further,  in  substance,  that  if  it  were  other- 
wise, officers,  however  conscientious  and  correct  in  their  offi- 
cial life,  would  be  constantly  in  danger  of  having  their  actions 
challenged  in  court  by  disappointed  persons,  and  that  inde- 
pendence necessary  to  the  judicial  function  seriously  inter- 
fered with.  To  avoid  that  danger,  judicial  officers,  high  or 
low,  such  officers  strictly  so  called  and  those  j^t^^m-judicial  as 
well,  and  all  in  the  performance  of  duties  of  a  judicial  nat- 


Digitized  by  VjOOQIC 


Wis.]  JANUAKT  TERM,  1898.  263 

Land,  Log  &  Lumber  Ca  and  others  vs.  McIntTre. 

ure,  within  their  jurisdiction,  have  complete  immunity  from 
actions  for  damages  on  account  of  their  oflBcial  acts. 

This  rule  was  stated  in  Wilson  v.  Nem  Yorky  1  Denio,  595, 
by  Beardsley,  C.  J.,  which  is  often  referred  to  by  courts  and 
text  writers,  in  substance  thus:  No  action  lies  in  any  case 
for  misconduct  or  delinquency,  however  gross,  in  the  per- 
formance of  judicial  duties,  and  although  the  officer  may 
not  in  strictness  be  a  judge,  still,  if  his  powers  are  discre- 
tionary, to  be  exerted  or  withheld  according  to  his  view  of 
what  is  necessary  and  proper,  they  are  in  their  nature  judi- 
cial, and  he  is  exempt  from  all  responsibility  by  action  for 
the  motives  which  influence  him,  and  the  manner  in  which 
such  duties  are  performed ;  if  corrupt  he  may  be  impeached 
or  removed,  but  the  law  will  not  tolerate  an  action  to  redress 
any  imlividual  wrong  which  may  be  done.  But  such  im- 
munity from  liability,  incident  to  the  judicial  function,  goes 
no  further  than  the  result  of  the  judicial  act;  so  if  a  mem- 
ber of  an  auditing  board,  in  passing  on  a  claim  which  such 
board  has  a  right  to  audit,  acts  negligently  or  corruptly,  for 
that  alone  there  is  no  liability ;  but  if  the  mischief  goes  back 
further,  and  there  is  fraud  in  contracting  the  indebtedness 
itself,  either  because  not  authorized  by  law,  although  for 
some  legitimate  public  purpose,  or  intentionally  excessive  or 
fraudulently  contracted  from  any  other  cause,  liability  at- 
taches from  the  first  act  of  infidelity  to  the  public  trust,  if 
actual  damage  flows  therefrom.  The  mere  auditing  of  the 
claim  in  such  a  case  is  but  a  step  in  the  scheme  of  fraudu- 
lently plundering  the  public  treasury,  and  behind  it  the 
unfaithful  officer  cannot  successfully  hide  and  rely  on  his 
judicial  character  for  protection.  If  such  were  not  the  case, 
members  of  auditing  boards  of  public  corporations,  who  are 
also  the  managers  of  the  general  corporate  business,  as  in 
case  of  a  county,  town,  or  village  board,  or  city  council,  might 
easily  fraudulently  empty  the  public  treasury  by  corruptly 
auditing  claims  based  on  previously  incurred  fraudulent  in- 
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debtedness  with  which  they  were  culpably  connected,  and 
defy  prosecution  for  the  public  injury  because  the  final  act, 
consummating  the  fraud,  was  in  form  judicial.  No  such 
wide  open  door  for  the  escape  of  dishonest  officials  exists. 
In  the  celebrated  case  otPeojpU  v.  Tweedy  63  N.  Y.  194,  every 
possible  avenue  of  escape  was  sought  by  the  eminent  counsel 
for  the  members  of  the  board  of  audit  of  the  county  of  New 
York,  who  had  systematically  plundered  its  treasury  by 
auditing  fraudulent  claims  which  such  board  were  instru- 
mental in  creating,  yet  it  does  not  appear  to  have  occurred 
to  such  counsel  that  the  judicial  act  of  auditing  such  claims 
could  be  set  up  as  a  defense  to  the  action  to  compel  restora- 
tion of  the  public  money  dishonestly  appropriated  and  lost. 
From  the  foregoing,  though  it  must  be  conceded  that  no 
action  lies  against  appellant  for  damages  to  the  corporation 
growing  out  of  his  action  as  a  member  of  the  auditing  board, 
as  to  claims  the  board  had  a  right  to  audit,  that  does  not 
apply  where  the  subject  matter  acted  upon  was  outside  its 
jurisdiction,  such  as  claims  in  which  the  appellant  had  a  pe- 
cuniary interest,  they  being  excluded  according  to  the  most 
familiar  principles  (12  Am.  &  Eng.  Ency.  of  Law,  46,  47) ; 
claims  for  work  and  material  furnished  for  objects  not  within 
the  power  of  the  board,  such  as  the  construction  of  a  pre- 
tended county  road  having  no  legal  existence;  claims  allowed 
to  officers  in  excess  of  the  legal  compensation  provided  by 
law  and  indirect  violation  of  the  statute  on  the  subject; 
claims  for  work  and  material  corruptly  contracted  for  by 
appellant  and  his  associate;  claims  which  the  board  were 
prohibited  from  considering  because  not  properly  made  out, 
verified,  and  filed;  and  claims  for  indebtedness  contracted 
in  excess  of  the  constitutional  limitation;  but  does  apply 
to  claims  which  the  board  were  authorized  to  audit,  though 
in  excess  of  taxes  levied,  the  issuing  of  orders  on  such  claims 
being  what  is  prohibited  by  statute,  not  the  incurring  of  in- 
debtedness or  the  auditing  of  claims  therefor. 
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It  follows  from  what  has  preceded,  and  what  was  decided 
in  the  other  case  against  appellant,  to  which  we  have  re- 
ferred, that  on  the  facts  alleged  he  is  liable  to  account  in 
this  action  for  money  appropriated  to  himself  and  associate, 
O'Malley,  to  expend  in  the  improvement  of  roads  and  con- 
verted to  their  own  use,  money  paid  for  work  and  labor  on 
roads  that  had  no  legal  existence,  money  paid  out  to  appellant 
and  his  associate  for  material  furnished  by  them' to  the  county, 
money  paid  for  fraudulent  or  excessive  charges  pursuant  to 
a  previously  formed  fraudulent  scheme  to  thus  obtain  county 
money  for  the  use  of  appellant  and  his  associate  or  others, 
money  paid  officers  for  their  private  expenses,  and  losses,  if 
any,  through  auditing  claims  not  filed  in  the  manner  pro- 
vided by  law.  It  is  considered  that  though  the  auditing  of 
claims  for  indebtedness  in  excess  of  the  constitutional  lim- 
itation was  outside  the  jurisdiction  of  the  auditing  board, 
inasmuch  as  a  tax  levy  appears  by  the  complaint  to  have 
been  made  and  the  claims  paid,  so  far  as  they  were  for  legit- 
imate county  expenses  the  county  has  no  claim  against  the 
appellant;  and  the  same  is  true  of  the  issue  of  county  or- 
ders in  advance  of  the  tax  levy.  This  is  said  in  order  to 
furnish  to  the  trial  court  a  complete  guide  for  further  pro- 
ceedings in  the  case. 

There  are  a  multitude  of  matters  alleged  .upon  which  an 
account  is  demanded,  some  of  which  are  alleged  so  generally 
that  we  cannot  readily  refer  to  them  particularly.  Enough 
has  been  said  to  enable  the  trial  court  to  dispose  of  the  case 
without  further  difficulty. 

By  the  Cov/rt —  The  order  of  the  circuit  court  is  affirmed* 

Babdeen,  J.,  took  no  part. 
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Hens,  Appellant,  vs.  Noethwesteen  Mutual  Relief  Asso- 
ciation, Respondent. 

May  26  —  June  £S,  1898, 

Ufe  insurance:  Suicide:  Court  and  Jury:  Evidence:  Declarations  shouy 

ing  intention, 

1.  In  an  action  on  a  policy  of  life  insurance  which  did  not  cover  death 
by  suicide,  whether  voluntary  or  involuntary,  sane  or  insane,  there 
was  evidence,  among  other  things,  that  the  deceased  frequently 
became  intoxicated,  quarreled  with  his  wife,  and  then  threatened 
to  kill  himself;  that  on  one  such  occasion  he  attempted  to  cut  his 
throat,  and  on  the  same  evening  said  to  his  mother  **  Oood-by  for 
th3  last  time;"  that  the  next  day  he  attempted  to  borrow  a  rifle 
and  a  revolver  to  shoot  rats,  but  finally  purchased  a  revolver  and 
ammtmition  and  took  them  to  his  room,  saying  to  another  occu- 
pant of  the  building  that  he  '*  had  a  weapon  and  would  never  see 
another  simrise; "  that  he  resisted  an  attempt  to  take  the  revolver 
away,  and  wenf  into  the  dining  room  alone;  that  shortly  after- 
wards a  shot  was  heard,  and  the  deceased  was  found  lying  on  the 
floor,  with  a  bullet  hole  through  his  head,  entering  above  the  right 
ear  and  coming  out  back  of  the  left  ear;  and  that  there  were  no 
marks  of  burnt  powder,  and  the  flesh  around  the  hole  was  not 
burned  or  broken.  Held,  that  a  verdict  for  defendant  was  prop- 
erly directed,  the  only  reasonable  inference  which  could  be  drawn 
being  that  the  deceased  took  his  own  lifa 

H,  In  such  a  case  evidence  of  the  declarations  of  the  deceased  within 
the  twenty-four  hours  preceding  his  death,  tending  to  show  an  in- 
tention to  commit  suicide,  was  properly  admitted. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county:  Chas.  V.  Baedeen,  Circuit  Judge.    Affirmed. 

This  is  an  action  by  the  plaintiff,  as  payee  of  a  life  insur- 
ance policy  upon  the  life  of  her  husband,  who  died  April  2, 
1896,  from  the  effects  of  a  pistol  shot.  The  defense  was  sui- 
cide. The  policy  contained  a  provision  to  the  effect  that 
suicide,  whether  voluntary  or  involuntary,  sane  or  insane, 
was  not  a  risk  assumed  by  the  defendant. 

The  evidence  showed  that  the  deceased  had  been  married 
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to  the  plaintiff  four  or  five  years,  and  frequently  became  in- 
toxicated, and,  when  in  such  condition,  would  have  trouble 
with  the  plaintiff  and  threaten  to  kill  himself;  that  he  was 
intoxicated  during  the  day  prior  to  his  death,  and  that  the 
night  before  his  death  he  attempted  to  cut  his  throat;  that 
on  the  same  evening  he  said  to  his  mother,  "  Good-by  for  the 
last  time; "  that  upon  the  following  day,  being  the  day  of  his 
death,  he  tried  to  borrow  a  rifle,  but  failed,  and  in  the  after- 
noon attempted  to  borrow  a  revolver  for  the  purpose  of 
shooting  rats.  Later  he  purchased  a  self-cocking  revolver 
with  ammunition,  and  took  it  to  the  rooms  where  he  lived, 
saying  to  another  occupant  of  the  building  that  he  "  had  a 
weapon  and  would  never  see  another  sunrise."  His  father 
was  then  sent  for,  and  several  other  neighbors  came,  and  the 
deceased  had  the  revolver  in  one  hand,  flourishing  it  in  the 
air,  and  swinging  his  arms.  He  resisted  an  attempt  to  take 
the  revolver  away  from  him,  and  went  into  the  dining  room 
alone;  and  shortly  afterwards  a  shot  was  heard,  and,  upon 
going  into  the  room,  the  deceased  was  found  lying  upon  the 
floor,  the  revolver  close  to  him,  and  cartridges  scattered  over 
the  floor.  There  was  a  bullet  hole  through  the  head,  enter- 
ing over  the  right  ear  and  coming  out  back  of  the  left  ear. 
There  were  no  marks  of  burnt  powder,  nor  was  the  flesh 
burned  or  broken  around  the  bullet  hole.  The  plaintiff  ob- 
jected to  the  evidence  showing  threats  of  the  deceased  to 
commit  suicide,  and  also  his  other  statements  during  the 
twenty-four  hours  prior  to  his  death,  but  the  evidence  was 
received. 

Upon  this  testimony  the  court  directed  a  verdict  in  favor 
of  the  defendant,  and  from  judgment  upon  such  verdict  the 
plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Mylrea^  Marchetti 
&  Bird^  and  oral  argument  by  C,  B.  Bird,  To  the  point 
that  the  question  whether  the  deceased  committed  suicide 
was  for  the  jury,  they  cited  Home  Benefit  Aaao.  v.  Sargent^ 
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142  TJ.  S.  691 ;  Keels  v.  Mut.  li,  F,  L,  Asso.  29  Fed.  Eep.  198 ; 
Conn,  Mut  Z.  Ins.  Co.  v.  McWhtrter^  Y3  id.  444;  Whitlatch 
V.  Fidelity  ds  C  Co.  149  N.  Y.  45,  51;  Ins.  Co.  v.  Bennett,  90 
Tenn.  256;  Backnieyer  v.  Mut.  E.  F.  L.  Asso.  82  Wis.  255; 
S.  C  87  id.  325;  Cronhhite  v.  Travelers'  Ins.  Co.  75  id.  116; 
MaUory  v.  Tra/velers'*  Ins.  Co.  47  N.  Y.  52;  Conn.  Mut.  L.  Ins. 
Co.  V.  AJcms,  150  U.  S.  468. 

Frcmh  E.  Parkinson,  for  the  respondent,  argued,  among 
other  things,  that  the  declarations  of  the  deceased  were  ad- 
missible. Ins.  Co.  V.  Mosley,  8  Wall.  397;  Wiggins  v.  PeopU, 
93  U.  S.  465;  BlacUumv.  State,  23  Ohio  St.  146;  Conn.  Mut. 
L.  Ins.  Co.  V.  McWhirter,  73  Fed.  Eep.  444;  Globe  Ace.  Ins. 
Co.  V.  Gerisch,  61  111.  App.  140;  HaU  v.  life  I.  (&  I.  Co.  65 
Minn.  548;  Comm.  v.  Tre/ethen,  157  Mass.  180;  1  Greenl.  Ev. 
§§  108,  109,  111,  114;  Taylor,  Ev.  375-380;  1  Phillips,  Ev. 
194;  Mut.  L.  Ins.  Co.  v.  Hillman,  145  XJ.  S.  285;  Smith  v. 
Nat.  Ben.  Soo.  123  N.  Y.  85 ;  Woodward  v.  SuUi/oa/nf  152  Mass. 
470;  Friend  V.  Burleigh,  74  K  W.  Eep.  50;  Bliss,  Ins.  592, 
593;  French  v.  State,  93  Wis.  325;  Jumpertz  v.  People,  21 
111.  375;  Worth  v.  C,  M  <&  St.  P.  R.  Co.  51  Fed.  Eep.  171; 
Wharton,  Crim.  Ev.  (8th  ed.),  §  756. 

WiNSLow,  J.  We  think  the  verdict  was  rightly  directed. 
From  the  evidence  given  on  the  trial  but  one  reasonable  in- 
ference could  be  drawn,  and  that  was  that  the  deceased  took 
his  own  life.  Any  other  conclusion  from  the  facts  in  evi- 
dence would  amount  to  a  pitiable  stultification  of  the  reason- 
ing powers. 

The  evidence  of  the  declarations  of  the  deceased  within 
the  twenty-four  hours  preceding  his  death,  tending  to  show 
an  intention  to  commit  suicide,  was  properly  admitted.  The 
question  Avas  as  to  the  intention  of  Eens  in  firing  the  shot, 
and,  when  such  is  the  question,  declarations  of  the  party 
which  are  so  close  in  point  of  time  to  the  act  as  to  justify  a 
reasonable  probability  that  he  carried  his  declared  intention 
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into  execution  are  admissible  as  original  evidence,  provided 
they  are  made  under  circumstances  precluding  the  idea  of 
misrepresentation  or  bad  faith.  Ilale  v.  Life  L  <&  L  Go,  65 
Minn.  648.  The  evidence  seemed  clearly  to  show  that  the 
deceased  commenced  to  prepare  for  suicide  on  the  day  before 
his  death,  and  all  his  remarks  and  acts  are  so  closely  con- 
nected with  the  final  tragedy  as  to  form  really  parts  of  the 
same  transaction. 

By  the  Court. —  Judgment  affirmed. 

Baedeen,  J.,  took  no  part. 


Wmght  and  wife,  Respondents,  vs.  The  0.  S.  Graves  Land 
Company,  Appellant. 

May  f  7—  June  S3, 1898, 

(1)  Evidence:  Striking  out:  Immaterial  error,  (!^^  Contract  of  emplou- 
ment:  Construction:  Court  and  jury:  Termination  for  bi'each: 
Waiver. 

1.  Failure  of  the  court,  in  striking  out  testimony,  to  name  all  the  wit- 
nesses whose  testimony  should  have  been  excluded,  is  not  a  mate- 
rial error,  where  plain  and  definite  instructions  to  disregard  the 
objectionable  testimony  were  given  in  the  charge  to  the  jury. 

^  By  a  written  contract,  plaintiffs  agreed  to  move  to  a  village  being 
built  up  by  defendant;  to  keep  a  boarding  house  and  hotel  there; 
to  purchase  of  defendant  not  less  than  eighty  acres  of  land,  upon 
which  they  were  to  make  monthly  payments  in  services  at  the  rate 
of  $300  per  annum;  to  "  perform  such  labor  as  may  be  necessary 
in  the  superintending  the  clearing  of  land,  building  of  roads,  con- 
struction of  buildings,  or  any  other  labor  that  may  be  required  of 
him**  by  the  defendant;  and  to  furnish  a  span  of  horses,  etc,  A 
contract  for  the  purchase  of  the  land,  made  on  the  same  day,  fixed 
the  consideration  at  $600,  and  recited  that  it  was  to  be  paid  "  ac- 
cording to  the  terms  of  a  certain  contract  made  by  the  parties,  bear- 
ing even  date  herewith."  Held,  that  the  contracts  should  be  con- 
strued together  as  one  instrument,  and  that  the  plaintiflEs  thereby 
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became  bound  for  a  term  of  at  least  two  years'  service,  and  the  de- 
fendant bound  to  accept  payment  in  the  manner  indicated. 

8.  The  contract  first  mentioned  plainly  required  plaintiff  to  superintend 
''the  clearing  of  land,"  eta,  and  also  to  superintend  ''any  other 
labor'*  the  defendant  might  have  done  there,  but  did  not  require 
him  to  do  any  work  other  than  superintendence.  It  was  error, 
therefore,  to  permit  the  jury  to  determine  the  construction  to  be 
given  to  the  words  "or  any  other  labor; "  but  the  error  was  not 
prejudicial  to  the  defendant. 

4  To  justify  a  termination  of  such  a  contract  of  employment  on  the 
ground  of  plaintiff's  refusal  to  work,  there  should  be  at  least  a  rea- 
sonable showing  of  a  demand  and  refusal  to  do  some  kind  of  work 
not  inconsistent  with  other  duties  he  had  contracted  to  perform. 

6.  A  party  to  a  contract  who  insists  upon  a  technical  forfeiture  of  it 
upon  certain  specified  grounds  is  deemed  to  have  waived  other 
breacheSi 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county:  W,  F.  Bailey,  Circuit  Judge.    Affirmed. 

The  defendant  was  a  corporation  engaged  in  the  building 
up  of  a  village  and  improvement  of  a  tract  of  land  in  Clark 
county,  Wisconsin.  In  February,  1894,  plaintiffs  and  de- 
fendant entered  into  a  written  contract,  by  the  terms  of 
which  plaintiffs  agreed  to  move  to  Columbia,  Clark  county, 
Wisconsin,  on  or  before  March  15th;  to  keep  a  boarding 
house  and  hotel  there;  to  purchase  of  defendant  not  less 
than  eighty  acres  of  land,  to  be  paid  for  in  monthly  pay- 
ments at  the  rate  of  $300  per  year;  "  to  perform  such  labor 
as  may  be  necessary  in  the  superintending  the  clearing  of 
land,  building  of  roads,  constructing  of  buildings,  or  any 
other  labor  that  may  be  required  of  him  by  the  party  of  the 
first  part."  The  plaintiffs  were  also  to  furnish  a  span  of 
horses  and  a  vehicle  for  use  there  without  cost  to  defendant. 
For  such  services  defendant  agreed  to  pay  plaintiffs  $800 
per  annum, —  $500  cash,  and  $300  to  be  applied  on  land  con- 
tract. On  the  same  day  a  land  contract  for  eighty  acres  of 
land  was  made;  the  purchase  price  being  $600,  payable  $300 
and  interest  April  1,  1895,  and  $300  and  interest  April  1, 
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1896.  The  plaintiff  Emma  Wright  alone  was  named  as 
vendee  therein. 

Plaintiffs  moved  to  Columbia  early  in  March,  1894,  and 
entered  into  the  discharge  of  their  duties.  On  August  31st 
plaintiffs  were  notified  that  one  Weaver  had  been  appointed 
superintendent  "of  clearing  land,  constructing  of  highways, 
building  and  constructing  of  buildings,"  etc.;  and  they 
were  directed  to  govern  themselves  accordingly.  On  Sep- 
tember 1st  they  were  further  notified  "  that  your  neglect 
and  refusal  to  furnish  a  team  of  horses  to  work  on  lands  " 
of  defendant  "  is  considered  and  accepted  as  a  violation  of 
your  contract,"  and  they  were  notified  to  vacate  the  prem- 
ises. On  September  4th  another  notice  was  served,  reciting 
the  notice  of  September  1st,  asking  them  "  to  vacate  and 
keep  off  the  premises."  Plaintiffs  vacated  the  premises,  and 
after  the  expiration  of  the  first  year  brought  this  action  to 
recover  the  amount  due  for  a  year's  service  and  some  small 
items  of  account  not  in  controversy,  less  payments  made 
for  April,  May,  and  June.  Defendant  answered,  setting  up 
the  contract,  and  alleging  a  failure  and  refusal  of  the  plaint- 
iff husband  to  comply  with  its  terms,  by  reason  whereof  it 
was  canceled  and  terminated  on  September  1, 1894,  and 
payment  of  all  sums  earned  under  the  same.  Judgment 
was  rendered  for  plaintiffs  for  $418.78  and  costs,  from  which 
this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Rimg  dk  CarbySy 
attorneys,  and  A.  E.  BleeTcmfum^  of  counsel,  and  oral  argu- 
ment by  M.  G.  Ring, 

L.  Jf.  Sturdevant^  for  the  respondents. 

Bardeen,  J.  The  contract  in  question  does  not,  in  terms, 
specify  how  long  it  shall  continue  in  force.  The  court  held 
that  it  was  at  least  for  a  year,  and  in  this  he  was  manifestly 
right.  The  two  papers  introduced  in  evidence  (that  is,  the 
contract  for  service  and  the  land  contract)  must  be  construed 
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as  one  instrument,  for  the  purpose  of  determining  the  char- 
acter of  the  transaction  and  the  intention  of  the  parties. 
Herbst  v.  Zowe^  65  Wis.  316.  The  contract  of  service  required 
the  plaintiffs  to  purchase  at  least  eighty  acres  of  land,  upon 
which  they  were  to  make  monthly  payments  in  services,  at 
the  rate  of  $300  per  annum.  The  land  contract  fixes  the 
purchase  price  at  $600,  and  recites  that  it  was  to  be  paid 
^'  according  to  the  terms  of  a  certain  contract  made  by  the 
parties,  bearing  even  date  herewith."  The  plaintiffs  thereby 
became  bound  for  a  term  of  at  least  two  years'  service,  and 
the  defendant  was  as  much  bound  to  accept  payment  in  that 
manner.  Under  the  circumstances,  it  seems  labor  lost  to 
argue  that  the  contract  could  be  terminated  at  will. 

The  chief  contest  on  the  trial  arose  over  the  proper  con- 
struction to  be  given  to  the  clause  of  the  contract  quoted  in 
the  statement  of  facts,  as  to  the  purpose  of  plaintiffs'  em- 
ployment. The  court  was  first  of  opinion  that  it  was  so 
ambiguous  that  reference  should  be  had  to  the  conversations 
of  the  parties  at  the  time  the  contract  was  drawn,  to  ascer- 
tain its  meaning.  He  therefore  permitted  several  witnesses 
to  be  examined  on  that  subject.  Later,  the  court  seemed  to 
have  altered  his  opinion,  and  notified  the  parties  that  such 
testimony  should  be  stricken  out;  mentioning  the  names  of 
several  witnesses,  but  not  including  the  name  of  Mrs.  Wright, 
who  had  testified  at  length  on  this  subject.  The  defendant 
claims  this  to  have  been  error.  Had  it  not  been  cured  by 
express  directions  in  the  charge  to  the  jury,  the  defendant's 
contention  would  have  had  substantial  ground  to  rest  upon. 
In  his  charge  the  court  said:  "But  you  may  not  consider 
what  the  parties  said  at  the  time  of  making  the  contract  as 
to  what  construction  they  intended  should  be  placed  upon 
the  words  used,  or  their  declarations  on  that  subject,  or  their 
understanding  of  what  the  contract  was.  Hence  what  was 
said  by  them  in  reference  to  the  work  which  such  plaintiffs 
were  to  perform  is  not  admissible  as  evidence,  and  should  not 
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be  considered  by  you."  Here  was  a  plain  and  definite  direc- 
tion to  the  jury  to  disregard  the  objectionable  testimony, 
and  it  is  not  easy  to  perceive  how  the  defendant  has  been 
injured  in  the  premises. 

The  court,  however,  allowed  the  situation  and  surround- 
ings of  the  parties  to  be  shown  in  aid  of  an  interpretation 
of  the  language  used;  and  he  permitted  the  jury  to  deter- 
mine the  construction  to  be  given  to  the  words  "  or  any 
other  labor,"  as  used  in  the  clause  noted.  As  we  view  the 
case,  this  was  error,  but  error  against  the  plaintiffs,  and  which 
cannot  be  available  to  defendant.  It  seems  to  us  perfectly 
evident  that  plaintiffs  were  hired  not  only  to  keep  and  run 
an  hotel,  but  "  to  superintend  "  the  clearing  of  land,  build- 
ing of  roads,  constructing  of  buildings,  and  also  to  superin- 
tend any  other  labor  the  defendant  might  have  done  there. 
Any  other  construction  of  the  contract  would  seem  to  us 
inconsistent  with  the  general  purposes  and  objects  of  the 
transaction.  But  the  parties  had  given  the  contract  a  prac- 
tical construction  by  their  acts,  ^o  claim  seems  to  have 
been  made  that  plaintiff  should  do  any  work  other  than  su- 
perintending until  it  became  evident  that  the  scheme  to 
build  the  city  was  not  developing  as  expected.  But  there  is 
another  reason  why  this  becomes  unimportant:  On  August 
31st  defendant  notified  plaintiff  U.  V.  Wright  that  he  had  been 
superseded  as  superintendent,  and  he  was  directed  to  govern 
himself  accordingly.  There  is  no  claim  of  a  termination  of 
the  contract  by  defendant  at  that  time.  On  September  1st 
the  new  superintendent  demanded  that  Wright  should  per- 
mit his  team  to  go  out  to  work.  This  Wright  refused  to  do. 
Thereupon  defendant  served  written  notice  that  the  refusal 
to  furnish  the  team  was  a  violation  of  his  contract,  and  he 
was  notified  to  immediately  vacate  the  premises;  and  on 
September  ith  another  written  notice  was  served,  and  the 
right  to  terminate  the  contract  was  based  upon  the  notice 
of  September  1st.  There  is  no  pretense  in  these  notices  that 
VoulOO— 18 
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defendant  claimed  a  right  to  terminate  the  contract  on  any 
other  ground.  A  party  who  proposes  to  insist  upon  a  tech- 
nical forfeiture  of  a  contract  upon  certain  grounds  specified, 
is  usually  held  to  the  case  he  has  made.  If  he  assumes 
to  claim  a  forfeiture  upon  grounds  specifically  stated,  he  is 
deemed  to  have  waired  other  breaches.  This  principle  is 
recognized  in  Badger  v.  GlenB  FaUa  Ins.  Co.  49  Wis.  389; 
and  Bast  v.  Byme^  51  Wis.  531,  and  seems  entirely  consist- 
ent with  every  principle  of  justice  and  equity.  So,  defend- 
ant having  sought  to  terminate  the  contract  because  plaint- 
iff refused  to  furnish  a  team  to  work  on  the  land,  the  fact 
of  whether  plaintiff  refused  to  do  certain  manual  labor  be- 
comes immaterial,  and  its  submission  to  the  jury  really  put 
the  defendant  in  a  better  position  than  it  was  entitled  to. 

The  court  sufficiently  adopted  the  jury's  conclusion  by  re- 
fusing to  set  aside  the  verdict  and  grant  a  new  trial.  Central 
L.  <&  E.  Co.  V.  Moore^  75  Wis.  170.  But,  if  our  conclusion 
were  otherwise,  we  should  hesitate  to  disturb  the  verdict, 
because  of  the  failure  of  the  proof  to  disclose  what  kind  of 
work  it  was  that  plaintiff  refused  to  perform.  Wright  admits 
that  Mr.  Phillips  asked  him  to  do  things  that  he  refused  to 
do.  Mr.  Phillips  says:  "  When  I  would  ask  him  to  work,  it 
was  the  same  old  story, — that  he  did  not  have  to  work;  that 
he  was  superintendent,  and  did  not  have  to  work.'*  To  jus- 
tify a  termination. of  the  contract,  there  should  be  at  least  a 
reasonable  showing  of  a  demand  and  refusal  to  do  some  kind 
of  work  not  inconsistent  with  the  performance  of  other  du- 
ties he  had  contracted  to  perform.  No  such  showing  is  made 
in  the  evidence. 

Some  exceptions  were  taken  to  the  argument  of  counsel 
at  the  trial.  While  not  strictly  within  the  rule  of  proper 
argument,  it  is  not  perceived  how  the  defendant  suffered  in- 
jury suflBcient  to  Avarrant  a  reversal  of  the  judgment. 

By  the  Cowrt. —  The  judgement  of  the  circuit  court  is  af- 
firmed. 
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Staknabd  and  another,  Appellants,  vs.  Yottmakb,  Garnishee, 

Respondent. 

May  £7 — June  iS,  1898. 

Vohmtary  assignment:  Defective  bond  of  assignee:  Qarrdshment:  Pos- 
session  of  assigned  property. 

L  The  omission,  even  though  inadvertent,  of  the  penal  clause  from  the 
bond  of  an  assignee  for  the  benefit  of  creditors,  required  by  sea 
16H  B.  S.  1878,  renders  the  assignment  void  as  to  attacking  cred- 
itors and  defeats  it  as  a  statutory  transfer  of  the  property;  but  the 
assignment  is  neyerthelees  valid  and  operative  as  between  the  par- 
ties, and,  as  to  any  property  in  his  possession  by  virtue  thereof,  the 
assignee  may  be  held  liable  as  garnishee  of  the  assignor,  under  sec. 
2768 

2,  The  assignee  is  liable  as  garnishee  in  such  a  case,  even  though  the 
property  assigned  remains  in  the  actual  custody  and  control  of  the 
assignor,  if  it  is  shown  that  the  latter  holds  it  merely  as  bailee  of 
the  assignee,  who  is  to  get  it  whenever  he  wishes  to  sell  it 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county:  W.  F.  Bailey,  Circuit  Judge.     lieversed. 

This  action  was  commenced  in  the  circuit  court  for  Clark 
county.  The  plaintiffs  recovered  in  the  original  action,  and 
Clarion  A.  Youmans  was  summoned  as  garnishee  of  the  de- 
fendant Manes,  and  answered  as  such,  denying  liability.  The 
plaintiffs  took  issue  on  his  answer,  and  a  trial  was  had,  which 
resulted  in  a  finding  in  favor  of  the  .garnishee,  and  he  had 
judgment  discharging  him,  with  costs,  from  which  the  plaint- 
iffs appealed. 

It  was  found  by  the  court:  (1)  That  the  defendant  Dudley 
B.  Manes,  May  16, 1896,  executed  to  the  garnishee.  Clarion 
A.  YoumanSy  in  writing,  a  voluntary  assignment  of  all  his 
property,  except  such  as  was  by  law  exempt,  for  the  benefit 
of  his  creditors,  which  had  been  filed  in  the  office  of  the  clerk 
of  the  circuit  court  for  the  proper  county.  (2)  That,  on  the 
same  day,  Clarion  A,  Youmans  executed  an  instrument  in 


Digitized  by  VjOOQIC 


276  SUPREME  COURT  OF  WISCONSIN.        [100 

Stannard  and  another  v&  Youmans. 

writing,  purporting  to  be  the  bond  of  himself,  with  sureties, 
and  filed  the  same  with  the  clerk  of  the  court;  that  said 
bond  in  all  other  respects  was  in  due  form,  except  that  the 
blank  for  the  penal  sum  was  not  filled  in,  and  that  said  omis- 
sion was  by  mistake.  (3)  That  up  to  the  time  of  the  com- 
mencement of  the  garnishee  action,  June  13,  1896,  said 
assignee  had  not  taken  actual  possession  of  any  of  the  prop- 
erty covered  by  said  assignment;  that  such  property  was 
personal  property,  consisting  of  horses,  cattle,  lumber,  and 
logs,  of  the  value  of  about  $800.  (4)  That,  after  the  plaint- 
iffs had  closed  their  case,  the  garnishee  defendant  asked 
leave  of  the  court  to  amend  his  answer  so  as  to  specifically 
deny  the  allegation  in  the  affidavit  that  the  defendant  had 
not  property  liable  to  execution  sufficient  to  satisfy  the  plaint- 
iffs' demand.  (5)  That  the  property  which  was  included  in 
the  written  assignment  was  not  concealed,  and  was  subject 
to  levy  and  sale  upon  execution,  and  for  that  reason  the 
amendment  was  allowed.  It  was  found  that  judgment  had 
been  entered  in  the  original  action  for  the  sum  of  $555.81, 
including  costs. 

The  defendant  Manes  testified  that  the  property  described 
in  the  inventory  was  a  correct  statement  of  the  property 
held  by  him  at  the  time  of  the  assignment,  and  the  deed  of 
assignment  was  put  in  evidence;  that  there  was  no  real  es- 
tate assigned,  it  was  all  personal  property,  and  he  had  made 
no  disposition  of  it  except  to  turn  it  over  by  virtue  of  this 
instrument  to  Youmcms^  and  had  never  received  any  recon- 
veyance from  him  of  the  property ;  that  he  made  no  arrange- 
ment with  Yovmcms  in  regard  to  keeping  or  taking  care  of 
the  property;  he  said  he  would  leave  it  there  until  he  wanted 
it,  or  until  he  had  time  to  sell  it,  or  something  of  that  kind ; 
that  YowrrKms  did  not  come  to  take  possession  of  it  until 
about  two  weeks  afterwards,  until  after  the  new  bond  was 
made,  and  after  this  suit  was  commenced;  that  he  had  a 
talk  with  Youmcms  in  regard  to  filing  the  inventory,  and 
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signed  it,  and  swore  to  it;  that  Yovmams  told  him  to  take 
care  of  the  property  until  he  called  for  it. 

Y(ywmxm%  testified  to  having  signed  the  inventory,  and 
that  he  had  sold  part  of  the  property,  and  never  filed  any 
other  inventory,  and  had  given  no  notice  to  creditors  other 
than  the  one  he  gave  before  signing  the  last  bond;  that,  at 
the  time  the  garnishee  summons  was  served  on  him,  he  had 
not  taken  possession  of  any  property  described  in  the  inven- 
tory;  that  he  signed  the  papers  late  in  the  evening,  and  did 
not  see  Manes  after  signing  the  papers  that  night,  and  had 
no  transactions  with  him  about  the  property  afterwards; 
that  he  filed  the  inventory  and  list  of  creditors,  and  gave 
notice  of  the  assignment;  and  that  Manes  at  no  time  ob- 
jected to  his  taking  the  property. 

The  court  found,  as  conclusions  of  law,  that,  the  defend- 
ant in  the  original  action  having  sufficient  property  subject 
to  levy  and  sale  upon  execution,  being  the  property  em- 
braced in  the  written  assignment,  more  than  sufficient  to 
satisfy  plaintiffs'  demand,  the  plaintiflfa  were  not  entitled  to 
garnishee  process,  and  that  the  same  should  be  vacated  and 
set  aside;  that  the  effect  of  the  written  assignment  was  not 
to  transfer  the  property,  either  the  title  or  possession  of  it, 
in  the  absence  of  proof  of  actual  possession  of  the  assignee, 
to  him,  until  a  sufficient  bond  had  been  filed  as  required  by 
law;  that  the  garnishee  defendant  was  not  liable;  and  that 
judgment  should  be  entered  dismissing  the  complaint.  Ya- 
rious  exceptions  were  alleged  to  the  findings. 

For  the  appellants  there  was  a  brief  by  Z.  Jf.  Sturdevcmt 
and  R.  F,  JSxnmtey  and  oral  argument  by  Mr.  Stmrdeoamt. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  /SI  Jf.  Ma/rah.  He  contended,  mter  aUa,  that  the  garni- 
shee is  liable  to  the  plaintiff  no  further  than  he  was  liable 
to  the  principal  defendant  at  the  time  the  garnishee  process 
was  served.  St.  Zotiia  v.  JReffmfuss^  28  Wis.  144;  Healey  v. 
BvOer^  66  id.  9;  Foster  v.  Si/nger,  69  id.  392.    Actual  pos- 
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session,  not  a  mere  right  to  possession,  of  the  property  is 
necessary  to  render  the  assignee  liable  as  garnishee.  If  it 
should  be  held  that  a  garnishee  is  liable  when  he  never  had 
possession  of  the  property,  it  might  often  happen  that  he 
would  be  compelled  to  prosecute  a  replevin  action  against 
the  party  who  had  possession,  before  he  could  comply  with 
the  order  of  the  court.  Spits  v.  Tripp^  86  Wis.  28;  2  Cob- 
bey,  Chattel  Mortgages,  §  761;  Krementz  v.  JSotoardj  109 
Mich.  466;  John  V.  Farwdl  Co.  v.  Artkur,  93  Wis.  56; 
jSmaUey  v.  MUleTy  71  Iowa,  90;  Kiggiria  v.  Woodke^  78  id. 
34;  Gore  v.  BrueieTj  94  Wis.  65;  Drake,  Attachment,  §§  482, 
661 ;  Andrews  v.  I/udlow,  5  Pick.  SO;  ITeyes  v.  Jf.  dk  St.  P.  R. 
Co.  25  Wis.  691,  693;  Central  Bwnk  v.  Frenticej  18  Pick.  396. 

PiNNET,  J.  The  effect  of  the  assignment  found  to  have 
been  executed  by  the  judgment  debtor  Manes  of  all  his  prop- 
erty, except  such  as  was  by  law  exempt,  to  Youmans,  for  the 
benefit  of  his  creditors,  was  to  pass  the  title  to  all  of  said 
property,  and  the  right  of  possession  as  well,  to  Yourrums^ 
the  garnishee.  The  title  thus  vested  in  Yovmcma  was  valid 
and  effective  as  against  Manes,  whether  Youmana  gave  a 
valid  and  sufficient  bond  as  assignee  or  not.  As  between 
these  parties,  they  were  concluded  by  the  assignment;  but, 
as  against  creditors  of  Manes,  the  assignment  was  in  law 
fraudulent  and  void,  and  they  might  proceed  against  the 
property  by  attachment,  execution,  or  garnishment  for  the 
collection  of  their  debts.  As  against  Manes,  Yoiimams  had 
possession  and  right  of  possession.  The  testimony  shows  that, 
although  left  in  the  actual  custody  and  control  of  Manes,  he 
was  but  holding  it  as  bailee  of  Yovmcms^  the  assignee,  who 
was  to  come  and  get  it  when  he  wished  to  sell  it.  This  en- 
tire subject  of  the  effect  upon  the  transaction  and  title  of  the 
property  where  a  voluntary  assignment  is  not  executed  as 
provided  by  law  was  fully  considered  in  Jones  v.  Alford^  98 
Wis.  245. 
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The  statute  (sec.  1694,  R.  S.  1878)  provides  that  "all  vol- 
untary assignments  or  transfers  whatever  of  any  real  estate, 
chattels  real,  goods  or  chattels,  rights,  credits,  moneys  or 
effects  for  the  benefit  of  or  in  trust  for  creditors,  shall  be 
void  as  against  the  creditors  of  the  person  making  the  same, 
unless  the  assignee  shall  be  a  resident  of  this  state,  and  shall, 
before  taking  possession  of  the  property  assigned,  and  before 
taking  upon  himself  any  trust  conferred  upon  him  by  the 
instrument  of  assignment,  deliver  to  the  county  judge  or 
court  commissioner  of  the  county  in  which  such  assignor  or 
some  one  of  the  assignors  at  the  time  of  the  execution  of  such 
assignment  shall  reside,  not  being  a  creditor  of  such  assignor, 
a  bond  duly  executed  to  the  clerk  of  the  circuit  court  of  the 
county  by  his  name  of  office  as  obligee,  in  a  sum  not  less 
than  the  whole  amount  of  the  nominal  value  of  the  assets  of 
such  assignor,  which  value  shall  be  ascertained  by  the  oath 
of  one  or  more  witnesses  and  of  the  assignors,  with  two  or 
more  sufficient  sureties,  freeholders  of  this  state,  who  shall 
each  testify  to  his  responsibility,  and  by  their  several  affi- 
davits, satisfy  the  officer  taking  such  bond,  that  the  property 
of  such  sureties,  being  within  this  state,  is  worth  in  the 
aggregate  the  sum  specified  therein."  The  omission  of  the 
penal  clause  in  the  bond  of  the  assignee  rendered  it  void, 
and  defeated  the  assignment  as  a  statutory  transfer  of  the 
property.  That  the  omission  was  inadvertent,  as  was  said 
in  Jones  v,  Alfard^  supra^  can  make  no  diflferenoe.  The  ob- 
jection is  substantial  and  fatal  to  the  validity  of  the  assign- 
ment. 

By  the  statute  (sec.  2768)  it  is  provided  that,  "from  the 
time  of  the  service  of  the  summons  upon  the  garnishee,  he 
shall  stand  liable  to  the  plaintiff  to  the  amount  of  the  prop- 
erty, moneys,  credits  and  effects  in  his  possession,  or  under 
his  control,  belonging  to  the  defendant,  or  in  which  he  shall 
be  interested,  to  the  extent  of  his  right  or  interest  therein. 
•    .    .    Any  property,  moneys,  credits  and  effects  held  by  a 
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conveyance,  or  title,  void  as  to  the  creditors  of  the  defend- 
ant, shall  be  embraced  in  such  liability."  The  assignment 
from  the  defendant  Manes  to  the  garnishee  was  valid  and 
operative  as  between  the  parties  to  it,  and  void  only  as  to 
the  plaintiff  and  other  attacking  creditors.  As  to  these 
plaintiffs,  it  was  still  the  personal  property  of  their  debtor 
Manes,  and  he  had  an  interest  in  it  which  conld  be  taken  on 
execution  or  reached  by  garnishee  process.  Inasmuch  as 
the  assignment  was  void  as  against  the  plaintiffs,  as  credit- 
ors  of  the  defendant,  Yov/ma/M^  as  assignee  and  garnishee, 
held  this  property  or  its  proceeds  received  by  him  by  a  title 
void  as  to  the  creditors  of  the  defendant  Manes,  and  was 
chargeable  on  account  thereof  as  such  garnishee  by  the  plain 
words  of  the  statute.  Jones  v.  Alfard,  98  Wis.  245.  The 
conclusions  of  the  trial  court  to  the  contrary  are  manifestly 
erroneous,  as  well  as  the  finding  that  the  defendant  in  the 
original  action  had  sufficient  property  subj.ect  to  levy  and 
sale  upon  execution,  being  the  property  embraced  in  the 
written  assignment,  more  than  sufficient  to  satisfy  plaintiffs* 
demand,  and  for  that  reason  plaintiffs  were  not  entitled  to 
garnishee  process,  and  that  the  same  should  be  vacated  and 
set  aside.  The  property  embraced  in  the  written  assign- 
ment had  ceased  to  be  the  property  of  the  judgment  debtor 
before  the  garnishee  proceedings  were  instituted,  and  had 
become  the  property  of  the  garnishee  defendant,  subject  in 
his  hands  to  levy  or  attachment  or  garnishee  proceedings, 
in  favor  of  the  creditors  of  Manes.  The  defendant  was 
plainly  liable  as  garnishee,  and  the  judgment  of  the  circuit 
court  to  the  contrary  is  erroneous,  and  must  be  reversed. 

By  the  Ckywrt. —  The  judgment  of  the  circuit  court  appealed 
from  is  reversed,  and  the  cause  remanded  to  the  circuit  court 
with  directions  to  charge  the  garnishee  accordingly,  and  for 
further  proceedings  according  to  law. 
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BsQKBB,  Assignee,  Appellant,  vs.  HoLii,  imp.,  Respondent. 

May  t7 — June  iS,  1898. 

New  trial:  Perverse  verdict:  Tema:  Eeview  on  appeal:  Opinion  of  trial 

court 

1.  A  verdiot  wholly  unsupported  by  eyidence  which  the  jury  had  a 
right  to  believe  is  perverse,  and  a  new  trial  may  be  granted  with- 
out the  imposition  of  costs  as  terma 

2l  Where  an  opinion  filed  by  the  trial  court  upon  granting  a  motion  for 
a  new  trial  is  included  in  the  bill  of  exceptions,  the  reasons  assigned 
are  before  this  court  for  consideration  in  determining  the  correct- 
ness of  the  order. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau  Olaire 
county:  E.  B.  Bxindy,  Judge.    Affirmed. 

Action  to  recover  $2,000  as  the  purchase  price  of  a  steam- 
boat alleged  to  have  been  sold  by  plaintiff  to  defendants. 
Each  defendant  interposed  a  separate  answer.  The  verdict 
was  rendered  for  the  full  amount  claimed,  which  was  set 
aside  on  motion  as  to  defendant  Sbhriy  and  a  new  trial 
granted,  no  reason  being  stated  in  the  order,  though  the  rea- 
son given  in  an  opinion  filed  is  that  the  verdict  was  unsup- 
ported by  the  evidence.  Plaintiff  duly  excepted  to  the  order. 
On  the  case  coming  on  again  for  trial,  plaintiff  neglected  to 
further  prosecute,  and  thereupon  a  nonsuit  was  granted  and 
judgment  for  costs  rendered  in  favor  of  Hohriy  from  which 
this  appeal  was  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
DoolitUe  ds  Shoemaker ^  and  for  the  respondent  on  that  of 
Wickhamn  <&  Fa/rr. 

To  the  point  that  the  opinion  had  no  place  in  the  judg- 
ment roll  or  on  the  records  of  the  court,  and  should  not 
be  considered  for  any  purpose,  counsel  for  the  appellant 
cited  PoUatscIieh  v.  Ooockom,  40  N.  Y.  Supp.  682,  17  Misc. 
(N.  T.),  587;  Schmidt  v.  lA/iymgatcm,  45  N.  Y.  Supp.  915,  20 
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Misc.  (N.  T.),  324;  Case  v.  Hoffman^  postj  p.  314;  Free- 
man, Judgments  (4th  ed.),  §§  249-268;  WOUams  t?.  Will- 
iams^ 63  Wis.  58-71;  Brcmn  v.  Wis.  Bendervng  Co.  92  id. 
245. 

IVfARftTTATT.^  J.  Tho  solo  qucstion  for  consideration  on  this 
appeal  is,  Did  the  trial  court  err  in  setting  aside  the  verdict 
as  to  respondent  HoVra^  and  granting  a  new  trial,  with- 
out the  imposition  of  costs  as  terms  ?  That  turns  on  what 
ground  the  court  acted  upon  in  the  matter;  if  merely  be- 
<5ause  the  verdict  was  contrary  to  the  evidence,  then  the 
order  was  erroneous;  if  because  the  verdict  was  perverse, 
that  is,  substantially  dishonest,  the  order  was  properly 
granted.  Smith  v.  Lander^  48  Wis.  587;  Poimdv,  Roany  45 
Wis.  129.  No  reason  for  the  order  is  stated  therein;  there- 
fore, looking  to  it  alone,  the  presumption  is  that  the  verdict 
was  deemed  by  the  trial  court  against  the  weight  of  evi- 
dence. Schraer  v.  Stefan^  80  Wis.  653;  Oamy  v.  Kaiz^  86 
Wis.  321.  But  there  is  a  bill  of  exceptions,  regularly  settled, 
which  properly  includes  the  opinion  filed  by  the  judge  in 
granting  the  motion,  in  which  it  is  stated  distinctly  that  his 
conclusion  was  that  there  was  no  evidence  to  support  the 
verdict.  The  reason  thus  assigned  for  the  order  is  before  us 
for  consideration  as  much  as  the  order  itself  and  exception 
thereto.  Without  a  bill  of  exceptions,  such  order  could  not 
be  reviewed,  as  it  is  not  one  involving  the  merits  and 
necessarily  affecting  the  judgment,  and  reviewable  as  a  part 
of  the  record,  without  being  made  such  by  inclusion  in  a 
bill  of  exceptions  duly  settled.  Keller  v.  Gilmany  96  Wis. 
445.  So  the  question  first  stated  comes  down  to  this:  Is 
a  verdict  to  be  deemed  perverse  because  there  is  no  evi- 
dence to  support  it  which  the  jury  had  a  right  to  believe  ? 
That  was  decided  in  the  aflBrmative  in  SohweicJchart  v.  Stuewe^ 
75  Wis.  157,  where  the  court  said,  in  effect,  a  verdict  wholly 
unsupported  by  the  evidence  must  be  deemed  to  have  been 
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rendered  by  the  perversity  of  the  jury,  and  the  trial  judge, 
in  setting  it  aside  and  granting  a  new  trial,  is  not  justified 
in  charging  the  costs  of  the  former  trial  to  the  moving  party. 

We  are  unable  to  say,  from  an  examination  of  the  record, 
that  the  trial  court  was  clearly  wrong  in  his  conclusion  that 
there  was  no  evidence  to  sustain  the  verdict,  hence  the  judg- 
ment appealed  from  must  be  affirmed. 

By  the  Cov/rt. — Judgment  affirmed. 


SuLuvAN,  Plaintiflf  in  error,  vs.  The  State,  Defendant  in 

error. 

May  27— June  iSy  1898. 

Criminal  law  and  practice:  Murder:  *^  Intent  to  kiU:**  **  Premeditated 
design:*^  Instructions  to  jury:  Emdence, 

1.  An  intent  to  TciU  a  person  is  not  necessarily  a  prem£ditated  design  to 

effect  his  death,  within  the  meaning  of  sees.  4888,  4889,  R.  &.  1878, 
and  a  homicide,  even  though  intentional,  may  therefore  be  murder 
in  the  second  degree,  as  defined  in  sea  4889.  [Mabshall^  J.,  dis- 
sents, but  is  of  the  opinion  that  in  this  case  a  premeditated  design 
was  not  established  so  conclusively  as  to  render  erroneous  a  verdict 
of  murder  in  the  second  degree.] 

2.  Failure  to  instruct  the  jury  respecting  manslaughter  in  the  second 

degree  as  defined  by  soc.  4851,  R.  S.  1878,  was  not  a  material  error 
in  the  absence  of  a  specific  request  for  instructions  on  that  point, 
although  the  facts  were  applicable  to  that  degree  of  homicida 
8.  Where  the  killing  grew  out  of  a  quarrel  in  which  the  accused  was 
charged  by  the  deceased  with  improper  conduct  with  his  wife,  the 
admission  of  evidence  to  show  such  improper  conduct  was  not  error. 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Vernon 
county:  O.  B.  Wyman,  Circuit  Judge.    Affirmed, 

For  the  plaintiff  in  error  there  was  a  brief  by  Smith  <k 
Oriffm  and  Morrow  dh  Mcuters^  and  oral  argument  by  J.  M. 
Morrow  and  C.  J.  Srmth. 
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For  the  defendant  in  error  there  was  a  brief  by  the  Attor^ 
ney  Oeneral  and  Joh/n  L.  ErdaU^  first  assistant  attorney  gen- 
eral, and  oral  argument  by  Mr.  ErdaU. 

Cassodat,  0.  J.  The  plaintiff  in  error  was  convicted  of 
murder  in  the  second  degree,  for  having  killed  Asa  Qorham, 
January  25, 1897.  He  was  charged  with  murder  in  the  first 
degree.    The  defense  was  justifiable  hoinicide. 

There  is  evidence  tending  to  prove  that  Gorham  and  Svl- 
H/vcmwere  neighbors  and  lived  some  twenty-four  rods  apart; 
that  a  diflBculty  had  arisen  between  them  by  reason  of  the 
alleged  improper  relations  existing  between  Gorham's  wife 
and  SuUivan^  who  was  an  unmarried  man,  living  alone  in  a 
house;  that  ten  days  previously  Gorham  had  abandoned  his 
wife,  and  was  living  in  a  house  a  short  distance  away;  that 
on  the  day  in  question  he  was  passing  SnUwan's  house  on 
his  way  to  his  own  house,  where  his  wife  was  still  living; 
that  SiMwan  was  sawing  wood  at  his  own  house;  that  as 
Gorham  came  up  to  him  he  charged  SvlUvcm  with  improper 
conduct  with  his  wife,  and  a  quarrel  resulted;  that  Gorham 
picked  up  a  stick  of  wood,  and  SvUwa/n  drew  a  revolver,  and 
a  fierce  struggle  ensued;  that  Gorham  finally  succeeded  in 
taking  the  revolver  away  from  SuUvvcm  after  he  {SuUwcm) 
had  made  several  attempts  to  shoot  him,  and  a  bullet  fired 
from  the  revolver  having  grazed  Gorham's  neck;  that  Gtor- 
ham  (who  was  the  larger  man)  threw  SvUwcm  down,  and  gave 
him  a  very  severe  beating,  so  that  the  left  side  of  his  head 
and  face  was  severely  bruised,  his  left  eye  was  so  swollen  as 
to  be  closed,  and  there  was  a  cut  across  his  face,  and  his  nose 
and  mouth  were  badly  swollen,  and  his  nose  was  bleeding 
freely;  that  a  number  of  wounds  on  his  face  were  of  a  cir- 
cular character,  as  if  made  with  the  butt  end  of  a  revolver; 
that  SvUwan  finally  succeeded  in  getting  away  from  Gor- 
ham and  immediately  ran  into  his  own  house,  seized  a  rifle 
hanging  there  upon  the  wall,  and  then  ran  out  again;  that 
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Oorham  meanwhile  had  started  for  his  home,  where  his  wife 
was,  and  had  reached  a  point  175  feet  distant  from  the  little 
woodpile  near  BuUma/rCs  house  where  the  struggle  had  oc- 
curred; that,  as  SulUvom  came  out  of  his  house,  he  saw  Gk>r- 
ham  standing  in  the  road,  apparently  waving  the  revolver, 
and  pointing  it  in  the  direction  of  SvUvvcm^  and  that  he  im- 
mediately shot  at  Gorham.  There  was  some  conflict  in  the 
testimony  as  to  whether  SuUwcm  fired  oflf  his  rifle  immedi- 
ately after  he  stepped  out  of  his  own  house,  or  whether  he 
ran  some  ninety  feet  from  his  house  in  the  direction  of  Gor- 
ham before  doing  so.  The  preponderance  of  testimony  tends 
to  show  that  the  shot  was  fired  immediately  after  SuUwan 
came  out  of  the  house. 

It  also  appears  that  the  whole  transaction  only  consumed 
a  very  few  minutes ;  that  SitUwan  claimed  that,  immediately 
after  firing  the  shot  from  his  rifle,  he  went  back  into  his  own 
home,  not  realizing  at  the  time  that  he  had  hit  Gorham; 
that  Gorham  received  a  mortal  wound,  from  which  he  died 
within  a  few  hours;  that  the  only  witnesses  to  the  transac- 
tion were  the  parties  concerned  and  Gorham's  wife;  that 
she  saw  the  most  of  the  struggle  between  the  two  men,  but 
her  attention  was  diverted,  so  that  she  was  not  looking  at 
the  two  men  at  the  time  of  the  shooting,  but  heard  the  shot 
which  resulted  in  th#  death  of  her  husband. 

Gorham's  dying  declarations  were  to  the  effect  that  he 
was  coming  by  Sidlivan^s  with  a  pail  of  water  for  his  colt; 
that  SuHinxm  was  sawing  wood  at  his  woodyard;  that  he 
stopped,  and  told  him  he  wanted  him  to  keep  off  his  prem- 
ises and  let  his  wife  alone;  that  SuUivcm  then  struck  at  him, 
and  struck  him  in  the  mouth,  and  he  clinched  him;  that 
when  he  clinched  him  SuUivcm  drew  a  revolver  and  tried 
to  shoot  him;  that  he  caught  the  revolver,  and  raised  it 
enough  so  that  the  shot  went  over  the  back  of  his  neck;  that 
he  took  the  revolver  away  from  Sidlwan,  and  started  home; 
that  he  got  about  halfway  home  when  SiUlwan  ran  out  with 
his  rifle  and  shot  him. 
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It  further  appears  from  the  evidence,  in  effect,  that  at  the 
inquest  SuHi/vcm  admitted  that  he  aimed  about  midway  of 
Gorham,  and  shot  to  kill;  that  at  the  trial  he  was  unwilling 
to  admit  that  he  had  ever  said  he  aimed  at  any  particular 
portion  of  Gorham's  body,  but  did  admit  that  he  said  at  the 
inquest  he  ^'shot  to  kill; "  that  the  character  of  the  wounds 
indicated  that  Gorham  must  have  been  facing,  or  partially 
facing,  SuUmcm  when  the  fatal  shot  was  fired. 

Gorham's  widow  testified,  in  addition  to  what  is  stated,  ta 
the  effect  that  she  saw  Gtorham  at  the  woodpile  with  a  stick 
of  wood  raised  as  if  to  strike  SvUman^  who  was  apparently 
backing  up  and  pulling  off  his  mittens,  and  heard  him  say, 
"I  will  kill  you,"  and  that,  as  she  was  picking  up  her  little 
girl,  they  both  went  to  the  ground;  that  they  got  up,  and 
clinched  again,  and  both  fell ;  that  she  heard  one  shot  from 
the  revolver  while  they  were  down  on  the  ground;  that 
when  SuUivan  came  out  of  the  house,  and  was  on  the  steps 
with  his  gun,  Gorham  was  near  SvUivwrCs  chicken  coop; 
that  she  then  started  to  go  outdoors,  and  while  going  out, 
heard  the  gun  go  off;  that  when  she  looked  again  Gorham 
had  just  gotten  up. 

Sullivan^  among  other  things,  testified  to  the  effect  that 
he  was  thirty-two  years  of  age;  that  he  had  lived  in  the 
neighborhood  ten  years,  and  knew  Gorham  during  that 
time;  that  up  to  two  or  three  months  before  Gorham's  death 
the  relations  between  them  had  always  been  friendly;  that 
just  before  Christmas  Gorham's  wife  told  him  that  Gorham 
was  going  to  shoot  him,  that  he  was  jealous  of  him;  that  he 
noticed  that  Gorham  did  not  speak  to  him  when  he  passed 
him;  that  he  had  been  warned  to  look  out  for  him;  that 
consequently,  and  just  before  Christmas,  he  had  procured 
the  revolver,  so  that,  if  Gorham  jumped  on  him  or  tried  to 
shoot  him,  he  would  have  something  to  defend  himself  with  j 
that  when  Gorham  came  by  his  woodpile  he  said  to  him, 
^^ Sullivan^  one  or  the  other  of  us  has  got  to  die;  my  life  is 
not  worth  anything  to  me;"  that  he  then  grabbed  up  a 
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stick  of  wood,  and  said,  "  Tou  God  damned  Irish  son  of  a 
bitch,"  and  started  for  him;  that  he  then  told  Gorham  not 
to  strike  him  with  the  stick  of  wood;  that  he  kept  backing 
np  towards  his  house,  and  tried  to  get  his  mittens  oflf ;  that 
when  he  got  them  oflf  he  threw  his  hands  np  to  ward  oflf  the 
blow,  and  pulled  out  his  revolver;  that  Gorham  then  got 
him  down,  and  struck  him  with  a  stick  of  wood;  that  he 
struck  him  before  he  got  the  revolver,  several  times;  that 
he  thought  the  revolver  was  fired  while  in  his  hand;  that 
he  was  so  excited  that  he  did  not  know  how  he  got  away 
from  Gorham;  that  when  he  first  opened  the  door,  coming 
out  with  the  gun,  Gorham  was  standing  near,  waving  his 
revolver;  that  he  jumped  oflf  the  steps,  audit  looked  to  him 
as  if  Gorham  had  the  revolver  pointed  right  at  him,  and 
then  he  shot;  that  when  he  came  out  of  the  house  with  the 
gun,  he  did  not  stop  at  all  anywhere  before  he  fired  the  gun; 
that  he  did  not  take  more  than  one  or  two  steps  anyway; 
that  when  he  fired  it  looked  to  him  as  if  Gorham  was  about 
facing  him;  that  the  gun  hung  by  the  side  of  the  house,  and 
was  loaded;  that  it  had  three  or  four  different  shots  in  it, 
and  one  blank  cartridge. 

There  was  much  in  the  testimony  as  to  the  relations  be- 
tween Gorham  and  SuMivcm^  and  between  SuUivcm  and  Qcox- 
ham's  wife,  and  also  that  Gorham  was  a  violent,  quarrel- 
some, noisy  person;  that  he  had  made  threats  against  SvZU- 
van;  and  that  Sullivcm  was  prepared  to  resist  any  attack 
made  upon  him  by  Gorham. 

It  is  contended  that  the  verdict  of  murder  in  the  second 
degree  is  not  sustained  by  the  evidence;  that,  under  the  evi- 
dence, the  jury  were  bound  to  find  either  that  SitUvvcm  was 
guilty  of  murder  in  the  first  degree,  or  to  acquit  him  on  the 
ground  of  excusable  or  justifiable  homicide.  Accordingly, 
error  is  assigned  because  the  court,  among  other  things, 
charged  the  jury  that  "  the  killing  of  a  human  being,  with- 
out authority  of  law,  by  shooting  or  otherwise,  when  per- 
petrated by  an  act  imminently  dangerous  to  others,  and 
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evincing  a  depraved  mind,  regardless  of  human  life,  without 
any  premeditated  design  to  effect  the  death  of  the  person 
killed,  is  murder  in  the  second  degree.  ...  If  you  be- 
lieve from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendfint,  without  justifiable  cause  or  legal  excuse,  as  ex- 
plained in  these  instructions,  killed  the  deceased;  that  such 
killing  was  perpetrated  by  an  act  imminently  dangerous  to 
others,  and  evinced  a  depraved  mind,  regardless  of  human 
life,  without  cmy  premecUtaied  design  on  the  part  of  the  de- 
fendant to  effect  the  death  of  Asa  Gorham, —  then  the  de- 
fendant is  guilty  of  murder  in  the  second  degree;  and  if  you 
so  find  and  believe  from  all  the  evidence  in  the  case,  beyond 
a  reasonable  doubt,  your  verdipt  should  be  guilty  of  murder 
in  the  second  degree."  This  contention  is  based  upon  the 
theory  that  an  intent  to  kill  Gorham  was  equivalent  to  a 
"premeditated 'design  to  effect  the  death  of  the  person 
killed,"  and  hence  was  murder  in  the  first  degree.  K.  S. 
1878,  sec.  4338.  But  the  court  also  charged  the  jury  that 
"  the  homicide  or  killing  of  a  person  is  justifiable  when  re- 
sisting any  attempt  to  murder  such  person,  or  to  commit 
any  felony  upon  him,  or  when  committed  in  the  lawful  de- 
fense of  such  person,  when  there  shall  be  reasonable  ground 
to  apprehend  a  design  to  commit  a  felony  or  to  do  him  some 
great  personal  injury,  and  there  shall  be  reasonable  cause 
for  believing  that  there  is  imminent  danger  of  such  design 
being  accomplished.  .  .  .  There  can  be  no  legal  justifi- 
cation for  taking  life  under  the  claim  of  self-defense,  unless 
the  necessity  for  taking  life  appears  to  the  accused  to  be 
present  and  urgent;  that  is,  unless  it  appears  to  the  accused 
that  the  taking  of  his  adversary's  life  is  the  only  reasonable 
resort  of  the  party  to  save  his  own  life  or  to  protect  himself 
from  great  personal  injury."  Counsel  take  no  exception  to 
these  portions  of  the  charge,  and  they  seem  to  be  justified 
by  the  statute.  E.  S.  1878,  sees.  4366,  4307;  Richards  v. 
State,  82  Wis.  172. 
The  intent  to  kill,  which  is  present  in  the  case  of  excus- 
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able  or  justifiable  homicide,  must  be  something  different 
from  the  "  premeditated  design  to  effect  the  death  of  the 
person  killed.'*  Since  this  is  so,  may  there  not  be  an  intent 
to  kill  when  "  such  killing  is  perpetrated  by  an  act  immi- 
nently dangerous  to  others,  and  evincing  a  depraved  mind, 
regardless  of  human  life,  without  omy  preTneditaUd  design 
to  effect  the  death  of  the  person  killed,  or  of  any  human 
being  "  ?  E.  S.  1878,  sec.  4339.  This  court  has  recently  an- 
swered this  question  in  the  aflBrmative.  Flynn  v.  State^  97 
Wis.  44;  TerriU  v.  State,  95  Wis.  276.  In  the  first  of  these 
cases  a  verdict  of  murder  in  the  second  degree  was  sus- 
tained upon  facts  quite  similar  to  the  facts  in  the  case  at 
bar.  In  that  case  the  late  Mr.  Justice  Newman,  speaking 
for  the  whole  court,  said:  "If  the  evidence  left  it  fairly  in 
doubt,  then  it  was  a  question  for  the  jury,  and  its  verdict  is 
conclusive  upon  it.  The  circumstances  of  the  homicide,  as 
shown  by  the  evidence,  do  not  so  certainly  indicate  premed- 
itated design  as  that  it  would  not  still  be  possible  fairly  to 
question  its  existence  in  the  mind  of  the  plaintiff  in  error. 
It  seems  that  the  evidence  in  that  respect  would  support 
either  of  two  propositions, —  either  that  the  homicide  was 
prompted  by  a  premeditated  design  to  effect  the  death  of 
Sullivan,  or  that  it  was  the  reckless  act  of  an  angry  man, 
evincing  a  depraved  mind,  regardless  of  human  life,  yet  not 
prompted  by  that  settled  purpose  to  effect  the  death  which 
constitutes  the  premeditated  design  to  effect  the  death,  of 
the  statute."  See,  also,  Clifford  v.  State,  58  Wis.  491 ;  Giskie 
V.  StaUj  71  Wis.  612;  Odette  v.  State,  90  Wis.  258;  Frank  v. 
State,  94  Wis.  211.  We  must  hold  that  there  is  no  error  in 
the  portions  of  the  charge  quoted,  and  that  the  verdict  is 
supported  by  the  evidence. 

Error  is  assigned  because  the  court  charged  the  jury  on 

the  subject  of  manslaughter  in  the  second  degree  in  the 

language  of  sec.  4350,  E.  S.  1878,  but  failed  to  charge  the 

jury  as  to  manslaughter  in  the  second  degree,  as  defined  in 
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sec.  4351,  E.  S.  1878.  It  is  enough  to  say  that,  even  if  such 
additional  charge  had  been  applicable  to  the  facts,  yet,  as 
there  was  no  request  to  so  charge,  it  was  not  reversible 
error.  Manning  v,  State^  79  "Wis.  178;  Zoldoake  v.  State^  82 
Wis.  581;  Odette  v.  State,  90  Wis.  259. 

It  is  said  that  the  court  erred  in  permitting  the  jury  to 
take  to  their  room  the  written  charge.  But  we  find  noth- 
ing in  the  record  showing  that  the  charge  was  taken  to  the 
jury  room;  much  less  any  portion  of  the  charge  which 
would  have  been  prejudicial  to  the  accused. 

We  perceive  no  error  in  permitting  testimony  in  respect 
to  improper  relations  of  Sullivan  with  Gorham's  wife. 

We  find  no  reversible  error  in  the  record. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Maeshall,  J.  I  again  dissent  from  the  doctrine  that  there 
can  be  a  distinct  intent  to  kill  under  circumstances  render- 
ing the  slayer  guilty  of  felonious  homicide,  without  the  ele- 
ment of  "  premeditated  design  "  essential  to  murder  in  the 
first  degree.  In  the  dissenting  opinion  in  TerriU  v,  Statey 
95  Wis.  276, 1  so  fully  discussed  the  subject  that  it  is  hardly 
necessary  to  do  more  here  than  to  refer  to  what  was  said 
there.  The  danger  which  was  there  apprehended,  that  it 
would  subsequently  be  claimed  from  the  decision  of  the 
court  that  there  may  be  a  distinct  intent  to  kill  and  an  ab- 
sence of  the  premeditated  design  of  murder  in  the  first 
degree,  and  all  the  facts,  nevertheless,  exist,  requisite  to 
murder  in  the  second  degree,  or  manslaughter  in  the  first, 
second,  or  third  degree,  is  fully  exemplified  by  the  decision 
in  this  case.  There  was  some  reason,  it  was  supposed,  in 
the  TerriU  Casey  for  the  holding  of  the  court  there,  because 
the  words  "  without  premeditated  design  to  efltect  death  '* 
do  not  occur  in  the  statute  as  to  the  branch  of  manslaughter 
there  under  consideration;  but  as  it  was  then  apprehended 
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bj  the  writer  J  the  reasoning  of  the  case  indulged  in  has  been 
here  applied  to  the  degrees  of  felonious  homicide  containing 
such  words. 

It  should  be  said  in  passing  that  the  reason  which  the 
writer  thought  possibly  existed,  as  before  stated,  for  the 
decision  in  the  TerriH  Case^  because  the  words  "  without 
premeditated  design  to  effect  death "  did  not  occur  in  the 
statutory  description  of  the  offense  of  manslaughter  there 
being  considered,  is  no  longer  apparent,  having  been  effect- 
ually removed  by  a  more  careful  study  of  the  subject.  Such 
investigation  and  study  also  relieves  the  learned  chief  justice 
who  wrote  the  opinion  in  Hogcm  v.  State^  36  Wis.  226,  from 
the  suspicion  expressed  in  both  opinions  in  the  TerriU  CasCy 
that  in  what  he  said  he  overlooked  the  fact  that  in  one 
grade  of  manslaughter  in  the  second  degree,  under  our  stat- 
ute, premeditated  design  is  not  included.  His  familiarity 
with  the  New  York  statutes,  which  were  substantially  like 
ours,  and  his  knowledge  that  such  statutes  had  been  con- 
strued in  that  state* and  the  term  "intent  to  kill "  held  to  be 
synonymous  with  "  premeditated  design  to  kill,"  and  that 
such  intent  or  design  cannot  exist  in  manslaughter  in  the 
.second  degree,  either  under  that  branch  using  the  words 
"  premeditated  design "  or  the  branch  omitting  them,  led 
him  naturally  to  say  what  he  did,  making  no  reference  to 
the  fact  that  such  words  are  omitted  in  our  statute  in  regard 
to  unnecessary  killing.  He  undoubtedly  also  had  clearly  in 
mind  State  v.  Fee,  19  Wis.  562,  and  endeavored  to  make  a 
plain  statement  of  the  law,  clearing  up  anything  tiiere  said 
in  conflict  with  the  rule  elsewhere  under  similar  statutes. 
In  People  v.  Divine,  reported  in  1  Edm.  Sel.  Cas.  594,  where 
the  New  York  statute  was  under  consideration,  the  instruc- 
tion to  the  jury,  given  by  the  trial  judge,  was  approved,  to 
the  effect  that  the  section  of  the  statute  declaring  that 
every  person  who  shall  unnecessarily  kill  another  while  re- 
sisting an  attempt  by  such  other  person  to  do  an  unlawful 


Digitized  by  VjOOQIC 


292  SUPKEME  COURT  OF  WISCONSIN*.         [100 

Sullivan  vs.  The  State. 

act  is  guiltj  of  manslaughter,  though  omitting  the  words 
"  premeditated  design,"  cannot  be  so  construed  that  the  un- 
necessary killing  under  such  circumstances,  even  though  pre- 
meditated, is  manslaughter  only;  that  such  killing,  when 
voluntary,  is  murder;  that  while  it  may  be  lawful  to  repel, 
even  by  death  of  the  offender,  a  felonious  attack  on  one's 
property,  where  the  attack  is  purely  a  trespass  the  force  of 
the  provocation  is  not  suflBcient  to  warrant  the  use  of  a  dan- 
gerous or  deadly  weapon;  an  act  of  violence  much  beyond 
the  proportion  of  the  provocation  is  murder,  but  if  the  vio- 
lence is  without  any  instrument,  or  in  a  manner  not  likely 
to  kill,  it  is  manslaughter. 

It  is  now  squarely  held  that  there  may  be  a  distinct  intent 
to  kill,  and  yet  there  be  no  premeditated  design  to  effect 
death.  In  my  judgment  that  is  an  unreasonable  and  dan- 
gerous doctrine,  and  contrary  to  the  law  as  long  held  by  this 
court,  and  contrary  to  substantially  all  reputable  authority 
on  the  question.  Said  Kyan,  C.  J.,  in  Hogan  v.  State,  36  Wis. 
226:  "Previously  formed  intent  to  kill,  and  premeditated 
design  to  effect  death,  are  synonymous  terms; "  and  again: 
"  We  take  the  premeditated  design  of  our  murder  in  the  first 
degree  to  be  simply  an  intent  to  kill.  Design  means  intent, 
and  both  words  essentially  imply  premeditation."  Said  Mr. 
Justice  Edmonds,  in  People  v.  Austin,  1  Parker,  Cr.  K.  166: 
"Whether  an  act  be  murder  or  manslaughter  under  our 
statute,  depends  entirely  upon  the  existence  of  an  intent  to 
kill.  .  .  .  There  is  only  one  homicide  known  to  our  law 
which  becomes  murder  in  the  absence  of  an  intent  to  effect 
death,  and  that  is  when  the  act  is  perpetrated  by  one  then 
engaged  in  the  commission  of  a  felony.  Except  in  that  one 
case  no  homicide  is  murder  without  an  intention  to  kill,  and 
with  such  intention  every  homicide,  with  the  single  excep- 
tion mentioned,  unless  it  be  justifiable,  is  murder.  .  .  . 
If  a  homicide  be  perpetrated,  but  without  an  intention  to 
kill,  it  would  be  manslaughter  and  no  more,  except  as  stated ; 
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but  if  perpetrated  with  an  intention  to  kill,  no  matter  how 
recent  the  provocation  or  how  high  the  passion,  it  is  murder. 
.  .  .  The  intention  to  kill  being  established,  there  is  no 
degree  or  description  of  manslaughter  in  the  statute  which 
can  embrace  it."  In  considering  the  above  observations  by 
the  New  York  court,  it  must  be  kept  in  mind  that  they  are 
speaking  of  statutes  identical  with  ours.  We  may  further 
refer  to  People  v.  SuUivan  and  People  v.  Cla/rk^  in  the  court 
of  appeals,  reported  in  2  Edm.  Sel.  Cas.  294,  7  N.  T.  385, 
396,  where  Mr.  Justice  Johnson,  who  delivered  the  opinion 
of  the  court,  said:  "The  question  here  is — an  intention  to 
kill  existing  at  the  instant  of  striking  the  fatal  blow,  is  such 
an  intention  a  premeditated  design  within  the  meaning  of 
the  statute  ?  The  words  *  premeditated,'  *  aforethought,'  and 
*  prepense,'  possess  etymologically  the  same  meaning.  They 
are  the  Latin  and  Saxton  synonyms,  expressing  a  single  idea, 
and  may  possess  in  law  precisely  the  same  force.  The  stat- 
ute has  not  altered  the  law."  *  An  intention  to  kill,  existing 
at  the  instant  of  striking  the  fatal  blow,  is  a  premeditated 
design  within  the  meaning  of  the  statute.'  Many  other  au- 
thorities to  the  same  eflfect  are  cited  in  the  TerrHl  Case  by 
the  writer,  which  the  reader  is  referred  to  for  further  light 
on  the  subject.  Intentional  killing,  not  excusable  or  justi- 
fiable, I  hold  to  be  murder  in  the  first  degree,  and  that,  as 
said  by  Mr.  Justice  Johnson  in  the  New  Tork  case,  the 
law  in  that  regard  cannot  be  relaxed  without  substantially 
diminishing  the  security  of  human  life. 

While  dissenting  from  the  opinion  of  the  court  here,  as 
observed  above,  I  concur  with  the  decision  as  rightly  made 
upon  the  doctrine  of  FVyrm  u  State^  97  Wis.  44,  and  cases 
there  cited,  but  I  find  no  language  in  that  case  warranting 
a  citation  of  it  to  support  the  doctrine  that  there  is  a  distinc- 
tion between  the  terms  "  intent  to  kill "  and  "  premeditated 
design  to  kill." 
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Dodge,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

May  27 — June  2S,  1898, 

Rape:  Age  of  consent:  Evidence, 

1.  In  a  prosecution  for  carnally  knowing  and  abusin::  a  female  under 

the  age  of  fourteen  years,  the  prosecutrix  may  testify  as  to  her  own 
age. 

2,  The  story  of  the  prosecutrix  in  such  a  case  being  corroborated  with 

more  or  less  force  by  numerous  small  circumstances,  and  there 
being  no  doubt  that  an  offense  had  been  committed,  and  nothing 
tending  to  show  even  an  opportunity  on  the  part  of  any  other  per- 
son to  accomplish  the  act,  a  conviction  will  not  be  disturbed,  even 
though  the  girPs  story  was  in  some  respects  remarkable,  and  was 
denied  by  the  defendant,  and  she  had  told  contradictory  stories, 
where  she  testified,  with  some  corroboration,  that  they  were  told 
by  direction  of  the  defendant. 

Error  to  review  a  judgment  of  the  circuit  court  for  Oconto 
county:  S.  D.  Hastings,  Jr.,  Circuit  Judge.    Affirmed. 

This  was  a  prosecution  for  carnally  knowing  and  abusing 
a  girl  under  the  age  of  fourteen  years,  under  sec.  4382,  S.  & 
B.  Ann.  Stats.,  as  amended  by  sec.  1,  ch.  370,  Laws  of  1895. 
The  age  of  the  prosecutrix  was  proven,  against  objection, 
by  the  oath  of  the  prosecutrix  herself,  and  there  was  no  other 
direct  evidence  as  to  her  age.  The  evidence  showed  that 
the  prosecutrix  lived  with  the  plaintiff  in  error  and  his  wife 
in  a  small  house  from  the  fall  of  1893  until  July,  1896,  her 
mother  living  at  the  same  place  for  a  year,  and  then  leaving 
her  with  the  plaintiff  in  error,  and  that  she  was  practically 
a  foster  child.  She  was  delivered  of  a  fully-developed  in- 
fant, July  13,  1896,  which  died  at  birth,  and  she  testified 
that  the  plaintiff  in  error  had  criminal  connection  with  her 
frequently  in  the  fall  of  1895,  and  that  she  had  not  had  con- 
nection with  any  other  man.  The  plaintiff  in  error  denied 
the  charge,  and  a  verdict  of  guilty  was  rendered  by  the 
jury,  and  to  reverse  the  judgment  rendered  upon  the  ver- 
dict a  writ  of  error  was  sued  out. 


Digitized  by  VjOOQIC 


Wis.]  JANUAET  TEEM,  1898.'  295 

Dodge  va  The  State. 

The  cause  was  submitted  for  the  plaintiflf  in  error  on  the 
brief  of  A.  Beinha/rt^  and  for  the  defendant  in  error  on  that 
of  the  Attorney  General. 

To  the  pomt  that  clear  and  distinct  evidence  should  be 
given  that  the  prosecutrix  is  under  the  age  of  consent,  coun- 
sel for  the  plaintiflf  in  error  cited  1  Colby,  Crim.  Law,  693 ; 
Archbold,  Crun.  Pr.  &  PL  1020;  19  Am.  &  Eng.  Ency.  of 
Law,  959;  Lawrence  v.  State^  32  S.  W.  Eep.  539. 

Counsel  for  the  defendant  in  error  argued,  among  other 
things,  that  the  testimony  of  the  prosecutrix  as  to  her  own  age 
was  properly  admitted.  1  Greenl.  Ev.  §§  103,  104;  Bain  v. 
State,  61  Ala.  75 ;  GTierry  v.  State,  68  id.  29 ;  2  Jones,  Ev.  §  303 ; 

1  Wharton,  Ev.  §  208 ;  Cheeper  v.  Congdon,  34  Mich.  296 ;  Mor- 
rison V.  Emdey,  53  id.  564;  Hotdton  v.  Manteuffdy  51  Minn. 
185;  Hill  V.  Eldridge,  126  Mass.  234;  Comm.  v.  Stevenson , 
142  id.  466;  Stats  v.  Best,  108  K  C.  747;  State  v.  McClain, 
49  Kan.  730.  There  was  no  testimony  to  contradict  this,  and 
the  necessary  result  is  that  this  stands  as  competent  and 
therefore  sufficient  to  establish  the  age  of  the  prosecutrix  at 
less  than  the  age  of  consent. 

WiNSLow,  J.  Two  questions  are  raised:  (1)  That  the  evi- 
dence of  the  prosecutrix  as  to  her  own  age  and  the  date  of 
her  birth  was  not  competent;  and  (2)  that  the  entire  evi- 
dence was  insufficient  to  sustain  the  verdict. 

1.  It  was  intimated,  but  not  decided,  in  Hart  v,  Stlchiey, 
41  Wis.  631,  that  a  witness  might  testify  as  to  his  own  age. 
The  intimation  was  certainly  in  accord  with  the  great  weight 
of  authority,  and  we  now  hold  affirmatively  that  such  testi- 
mony is  competent.     Comm.  v.  Stevenson,  142  Mass.  466; 

2  Jones,  Ev.  §  303. 

2.  Perusal  of  the  testimony  convinces  as  that  there  was 
sufficient  evidence  to  sustain  the  verdict.  This  is  not  a  case 
where  it  is  doubtful  whether  the  act  of  carnal  intercourse 
took  place.   That  fact  is  settled,  as  well  as  the  time  at  which 
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it  took  place,  by  the  fact  of  the  birth  of  a  full-grown  infant. 
The  only  question,  therefore,  was  as  to  its  paternity.  It  is 
true  that  the  girl  had  told  some  contradictory  stories  upon 
this  question,  but  she  now  testifies  that  they  were  told  by 
direction  of  the  plaintiff  in  error,  and  there  is  evidence  in 
the  case  which  seems  to  render  this  statement  not  improb- 
able. It  is  true,  also,  that  the  girl's  story  is  in  some  re- 
spects remarkable,  and  that  it  is  denied  by  the  plaintiff  in 
error;  but,  on  the  other  hand,  there  are  numerous  small  cir- 
cumstances in  evidence  which  tend,  with  more  or  less  force, 
to  substantiate  the  girl's  story,  and  there  is  an  absolute  lack 
of  testimony  tending  to  show  even  opportunity  on  the  part 
of  any  other  person  to  accomplish  the  act.  It  would  scarcely 
be  useful  to  state  the  evidence  in  detaiL 
By  the  Court. — Judgment  affirmed. 


O'BoTLB,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

May  27 —June  fSS,  1898. 

CriminaX  law  and  practice:  Rape:  Resistance:  Evidence:  Corroboration 
of  prosecutrix,  when  necessary, 

L  To  authorize  a  conviction  of  rape  it  must  be  shown  that  the  woman 
did  not  consent  to  intercourse,  but  that  there  was  the  utmost  re- 
luctance and  resistance  on  her  part,  or  that  her  wiU  was  overcome 
by  duress  or  fear. 

2,  Mere  verbal  objections  by  a  female  over  the  age  of  consent,  unao- 
comi)anied  by  any  outcry  or  actual  resistance,  are  not  enough  to 
make  the  acts  of  the  accused  rape  or  an  attempt  to  commit  rape. 

&  Where  the  testimony  of  the  prosecutrix  bears  upon  its  face  evidence 
of  its  unreliability,  there  should  be  corroboration  by  other  evidence 
as  to  the  principal  facts  relied  on  to  constitute  the  crima 

Error  to  review  a  judgment  of  the  circuit  court  for  Juneau 
county:  O.  B.  Wyman,  Circuit  Judge.    Reversed. 
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James  O^Boyle^  the  plaintiff  in  error,  was  tried  in  the  circuit 
court  for  Juneau  county  upon  an  information  charging  him 
with  having  committed  the  crime  of  rape  on  the  person  of 
Annie  Stegeman,  a  female  of  the  age  of  fifteen  years  or  more,, 
and  the  jury  returned  a  verdict  finding  him  guilty.  The  de- 
fendant moved  to  set  aside  the  verdict,  and  for  a  new  trial; 
but  the  court  denied  the  motion,  and  sentenced  him  to  ten 
years'  imprisonment  in  the  state  prison.  At  the  close  of  the 
testimony  the  defendant  moved  for  a  dismissal  of  the  action, 
on  the  ground  that  the  state  had  failed  to  make  out  by  proof 
the  offense  charged,  and  had  failed  to  show  that  any  sucb 
force  was  used  as  was  required,  under  the  law,  to  constitute^ 
the  crime  charged ;  but  the  motion  was  overruled.  These 
rulings  were  assigned,  with  others,  as  error,  as  well  as  that 
the  verdict  was  not  sustained  by  the  evidence. 

For  the  plaintiff  in  error  there  was  a  brief  by  J.  M.  Mor- 
row {Morrow  dk  Masters  and  Amitto  <&  Smithy  attorneys)^ 
and  oral  argument  by  Mr.  Morrow  and  Mr.  A.  H.  Smith. 

The  Attorney  Generalj  for  the  defendant  in  error. 

PiNNET,  J.  The  evidence  is  very  voluminous,  and  it  is  not 
practicable  to  give  more  than  a  brief  abstract  of  the  more 
material  facts.  The  complainant,  Annie  Stegeman,  was  in 
the  sixteenth  year  of  her  age,  and  at  the  time  of  the  alleged 
offense,  February  20, 1897,  was  at  service  in  the  family  of 
one  Fuhrman,  a  merchant,  in  the  city  of  Elroy.  She  had 
been  sent  to  the  store,  and  on  her  way  home  met  Myrtle 
Smith,  an  acquaintance,  who  came  with  her,  and  stayed  until 
after  supper;  and  then  she  took  witness  down  town  for  a 
walk,  first  going  to  the  post  office,  and  Myrtle  Smith  said, 
"Come  on;  let's  go  down  town  and  take  a  walk."  After  a 
time  two  boys  followed  them,  and  got  as  far  as  the  comer,, 
and  caught  hold  of  their  arms,  and  wanted  them  to  go  out 
for  a  walk.  She  testified  that  she  got  away  from  them,  and 
went  around  to  the  side  door  of  Raetzman's,  and  the  boyi* 
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got  scared  and  ran  away;  that  then  they  went  up  town  again, 
and  Myrtle  wanted  to  go  into  the  post  office,  and  witness 
stood  outside.  Wlien  she  came  out,  there  was  a  fellow  stand- 
ing on  the  corner,  talking  to  her.  It  was  the  defendant.  Ho 
said  they  should  stop  there;  that  he  wanted  to  take  a  walk 
down  to  Brooklyn.  Witness  said  she  did  not  want  to  go, 
and  then,  with  Myrtle,  she  went  up  town  again,  where  the 
latter  met  her  mother,  who  scolded  her  and  took  her  back 
home,  and  witness  did  not  stay  there  very  long.  It  was 
about  a  quarter  past  7  by  that  time.  She  procured  the  key 
of  Mrs.  Fuhrman,  and  was  going  homeward  on  Main  street. 
She  met  O^Boyle^  the  defendant,  at  the  railroad  crossing,  and 
he  pulled  her  over  to  the  depot.  "He  said,  'Come,  and 
let's  go  over  to  the  depot,'  and  I  didn't  want  to  go.  I  com- 
menced to  holler,  and  then  he  said,  *  Shut  up,  or  he  would 
ohoke  me.'  He  said  I  should  not  holler  or  else  he  would 
choke  me.  He  pulled  me  over  and  tore  my  clothes.  Ho 
pulled  me  hy  the  arms."  "  Q,  Tell  the  jury  how  he  used 
you,  in  getting  you  over  to  the  depot  ?  Did  he  do  anything 
else  besides  pulling  you  ?  A.  He  had  his  hands  over  my 
mouth.  He  took  me  to  the  freight  depot.  It  is  just  a  little 
ways  from  the  crossing.  Q,  What  part  of  the  freight  depot 
did  he  take  you  to  ?  A.  On  the  east  side.  I  can't  tell  how 
far  it  was  from  the  north  end.  I  was  so  scared."  The  de- 
tails of  the  offense,  for  obvious  reasons,  are  omitted.  She 
testified  that  she  did  not  know  what  0^ Boyle  was  trying  to 
do  to  her;  thought  he  was  going  to  kill  her;  that  she  did 
not  tell  about  what  happened  to  her  that  night  to  anybody ; 
first  told  it  to  Mr.  Dithmar,  the  next  Wednesday.  "  I  tried 
to  holler.  He  had  his  hands  over  my  mouth  so  that  I  couldn't 
holler."  She  testified  that  she  never  met  the  defendant  be- 
fore that  night.  Did  not  know  who  he  was.  Had  seen  him 
once  on  the  street.  Had  never  been  out  walking  with  him 
before.  0^ Boyle  came  from  the  freight  depot.  "  He  said 
he  wanted  to  take  me  over  to  the  depot,  and  I  said  I  didn't 
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want  to  go.  He  asked  me  why  I  didn't  want  to  go,  and  I 
said  because  I  didn't  want  to  go.  This  was  right  close  to 
the  houses,  and  soon  after  seven  o'clock  in  the  evening. 
Didn't  notice  whether  there  was  any  light  in  any  of  the 
windows  on  that  side  of  the  depot.  I  didn't  look  to  see  if 
there  was  anybody  near  by.  I  didn't  see  any  one.  I  did 
not  say  anything.  He  hadn't  said  anything;  not  a  word, 
except  what  little  was  said  at  the  crossing." 

We  think  that  in  a  legal  point  of  view  the  evidence  is 
wholly  insufficient  to  sustain  the  charge  of  rape,  for  which 
the  defendant  was  convicted.  There  can  be  no  rape  of  a 
female,  within  the  age  of  consent,  where  there  is  consent,  no 
matter  how  reluctantly  it  be  given.  The  connection  must 
be  against  her  will,  and  there  must  be  the  utmost  reluctance 
and  resistance,  or  her  will  must  be  overcome  by  fear  and 
terror  so  extreme  as  to  preclude  a  resistance.  The  resist- 
ance must  depend  on  the  surrounding  circumstances,  and  on 
the  relative  physical  strength  of  the  parties.  Mere  verbal 
objections,  unaccompanied  by  any  outcry  or  actual  resist- 
ance, are- not  enough  to  make  the  acts  of  the  accused  rape, 
or  an  attempt  to  commit  rape.  The  allegation  of  force  is  to 
be  proved  by  competent  evidence  showing  either  that  the 
person  of  the  woman  was  violated  and  her  resistance  was 
overcome  by  physical  force,  or  that  her  will  was  overcome 
by  duress  or  fear.  But,  before  the  defendant  can  be  con- 
victed of  rape,  it  must  be  shown  that  the  woman  did  not 
consent  to  intercourse,  but  that  she  used  all  the  resistance 
in  her  power  imder  the  circumstances  up  to  the  time  of  the 
intercourse.  19  Am.  &  Eng.  Ency.  of  Law,  950;  State  v. 
Wardj  73  Iowa,  532;  Comm,  v.  McDonald^  110  Mass.  405. 
To  authorize  a  conviction  of  rape,  the  jury  must  believe  that 
the  offense  was  accomplished  by  force,  and  against  the  will 
of  the  prosecutrix,  and  that  there  was  the  utmost  reluctance 
and  resistance  on  her  part,  or  that  her  will  was  overcome  by 
force  or  fear  of  the  defendant.    Strang  v.  People^  24  Mich.  1. 
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The  radical  diflBculty  with  the  present  case  is  that  the 
evidence  of  resistance  and  want  of  consent  is  wholly  insuf- 
ficient to  sustain  the  charge.  She  testified  in  a  halting,  hesi- 
tating, and  unsatisfactory  manner,  calculated  to  create  dis- 
trust of  the  truth  of  the  charge  made  against  the  defendant. 
She  1  aade  no  outcry,  except  perhaps  once  to  call  out "  Help !  '* 
She  is  not  corroborated  by  any  witness  as  to  any  material 
fact  of  the  offense.  Where  the  testimony  of  the  prosecuting 
witness  bears  upon  its  face  evidence  of  its  unreliability,  to 
sustain  a  conviction  there  should  be  corroboration  by  other 
evidence  as  to  the  principal  facts  relied  on  to  constitute  the 
crime.  Maxfidd  v.  State  (Neb.),  74  N.  W.  Rep.  403.  The 
evidence  in  this  case,  in  its  general  character  and  effect,  to 
make  out  the  charge  relied  on,  is  is  not  materially  different 
from  that  in  the  case  of  BoUmomn  v.  State^  98  "Wis.  617. 
Her  story  presents  several  physical  improbabilities,  if  not 
impossibilities.  There  was  evidence  that  there  were  near 
by  three  or  four  dwellings,  a  switch  light,  and  a  street  lamp. 
It  seems  wholly  unreasonable  that  a  virtuous  girl,  deter- 
mined to  defend  her  chastity  at  all  hazards  and  preserve 
her  honor,  situated  as  she  was,  could  have  been  compelled 
to  go  over  to  the  depot,  and  upon  the  platform,  in  such  a 
public  place,  and  be  ravished  in  the  manner  she  describes, 
without  being  able  to  make  an  outcry  that  would  arrest  at- 
tention, and  a  resistance  that  might  have  been  effective  to 
defeat  the  vile  purposes  of  her  assailant.  The  conclusion  at 
which  we  lave  arrived,  after  a  careful  consideration  of  the 
evidence,  is  that  the  conviction  in  question  is  not  warranted 
by  competent  or  sufficient  legal  evidence,  and  that  the  judg- 
ment of  the  circuit  court  for  Juneau  county  herein  is  there- 
fore erroneous  and  must  be  reversed,  and  a  new  trial  had 
herein  according  to  law. 

By  the  Court, —  The  judgment  of  the  circuit  court  for  Ju- 
neau county  in  this  cause  is  reversed,  and  the  cause  remanded 
to  that  court  with  directions  to  proceed  to  a  new  trial  thereof 
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according  to  law;  and  to  that  end  it  is  ordered  that  the 
said  defendant,  Ja/mes  O^Boyle^  do  appear  at  the  term  of  the 
circuit  court  for  Juneau  county  held  next  after  the  rendition 
of  this  judgment,  then  and  there  to  stand  such  new  trial  for 
the  oflfense  with  which  he  is  charged,  and  to  abide  the  order 
and  judgment  of  the  circuit  court  in  respect  thereto. 


Feetig,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

May  28^  June  tS,  1898. 

Criminal  law  and  practice:  Murder:  Evidence:  Conversations:  Argur 
ments  of  counsel:  Instructions  to  jury:  Immaterial  errors:  **  Unnec- 
essary killing  "  in  resisting  unlawful  act 

1  The  rule  that  aU  parts  of  a  conversation,  in  substance  at  least,  relat- 
ing to  a  subject  in  controversy,  must  be  produced  in  evidence,  or 
aU  excluded,  is  not  violated  by  permitting  a  person  who  can  re- 
member the  particular  language  or  the  substance  of  it,  relating 
to  the  fact  in  issue  or  the  evidentiary  fact  sought  to  be  established, 
to  testify  to  such  part,  or  by  permitting  part  of  the  conversation  to 
be  testified  to  by  one  witness  and  part  by  another,  if  the  portions 
together  show,  with  reasonable  distinctness,  the  bearing  of  the  con- 
versation  on  the  fact  in  controversy. 

2l  It  does  not  transcend  the  boimds  of  legitimate  argument  in  a  crim- 
inal case,  for  the  district  attorney,  reasoning  from  the  evidence  in 
the  case,  to  say  that  the  accused  is  guilty  of  the  offense  charged. 
Within  the  record,  the  field  of  legitimate  argument  is  broad  enough 
to  permit  the  prosecuting  attorney  to  say,  with  the  utmost  freedom, 
what  the  evidence  tends  to  prove,  and  that  it  convinces  him,  and 
should  convince  the  jurors,  of  the  fact  in  issua 

&  Where  evidence  strongly  tends  to  prove  the  fact  of  guilt,  it  is  not 
reversible  error  for  the  prosecuting  attorney  to  assmne  the  truth 
of  such  evidence,  and  say  from  it  that  the  accused  is  what  such 
evidence  tends  to  establish  in  regard  to  guilt 

4  It  is  not  error  to  allow  the  reading  in  evidence,  by  consent,  in  a  crim- 
inal case,  of  unauthenticated  minutes  of  the  testimony  of  the  ac- 
cused given  on  a  former  trial  for  the  same  offense. 
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5.  A  general  instruction  on  the  subject  of  murder  in  the  first  degree, 

with  which  the  accused  was  charged,  and  which  the  evidence 
tended  to  establish,  having  been  given,  it  was  not  reversible  error 
to  not  instruct  on  lesser  degrees  of  homicide,  as  to  which  there  was 
no  request  for  instructions. 

6.  If  there  is  evidence  tending  to  prove  the  highest  offense  of  criminal 

homicide,  and  yet  evidence  which  would  warrant  a  finding  of  some 
lesser  degree,  an  instruction  that  the  jury  must  find  the  defendant 
guilty  of  such  highest  degree,  or  render  a  verdict  of  not  guilty,  is 
favorable  to  che  accused,  not  prejudicial 

7.  The  statute  making  the  unnecessary  killing  of  another,  while  resist- 

ing the  attempt  of  such  other  to  commit  any  felony  or  other  un- 
lawful act,  or  after  such  attempt  shall  have  failed,  manslaughter 
in  the  second  degree,  does  not  include  the  intentional  killing  of 
such  other  with  a  deadly  weapon  on  account  of  a  mere  trespass 
to  property  rights,  or  the  intentional  killing  imder  circimistances 
where  resisting  the  act  of  such  other  would  be  unlawful 

8.  Where  evidence,  under  the  most  favorable  view  that  can  be  taken 

of  it  in  favor  of  the  accused,  does  not  support  any  reasonable  the- 
ory of  guilt  of  a  degree  of  felonious  homicide  other  than  murder  in 
the  first  degree,  the  court  is  not  bound,  even  on  request,  to  instruct 
the  jury  in  respect  to  lesser  degrees. 

9.  Where  the  evidence  strongly  tends  to  establish  murder  in  the  first 

degree,  or  no  offense  of  felonious  homicide,  the  court  may  properly 
instruct  the  jury  that  they  should  find  the  accused  guilty  in  such 
first  degree  or  render  a  verdict  of  not  guilty. 
[Syllabus  by  Marshall^  J.] 

Error  to  review  a  judgment  of  the  circuit  court  for  Dunn 
county:  W.  F.  Bailey,  Judge.    Affirmed. 

Error  to  review  a  judgment  rendered  on  a  conviction  for 
the  crime  of  murder  in  the  first  degree.  The  facts  which 
are  undisputed,  or  which  the  evidence  tends  to  prove,  are 
that  there  was  a  dispute  existing  between  John  W.  Fertig^ 
plaintiff  in  error,  and  William  Spaulding,  relative  to  the 
right  of  the  latter  to  take  and  remove  some  wood  from  a 
wood  lot  belonging  to  the  former,  Spaulding  claiming  that 
Fertig  turned  the  wood  out  to  him  in  settlement  of  a  run- 
ning account  between  them,  which  Fertig  denied,  and  noti- 
fied Spaulding  not  to  remove  the  wood  till  settlement  of 
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their  matters,  particularly  a  dispute  as  to  whether  the  latter's 
sheep  had  been  in  and  damaged  Fertigh  grain ;  that,  not- 
withstanding such  notification,  William  Spaulding  sent  his 
brother  Eobert  and  a  hired  man,  Albert  Ilolstrom,  each  with 
a  span  of  horses  and  wagon,  after  some  of  the  wood,  and 
while  they  were  executing  such  direction,  William  called  at 
Fertig^s  house,  about  twenty  rods  from  the  wood  lot,  and 
informed  Mrs.  Fertig  of  the  facts,  her  husband  being  away 
from  home ;  that  she  immediately  went  to  where  her  husband 
was  working,  and  informed  him  of  what  William  Spaulding 
said,  whereupon  he  immediately  proceeded  to  the  wood  lot, 
but  finding  that  the  men  had  loaded  their  wagons  and  de- 
parted, he  went  to  his  house,  took  and  loaded  his  gun,  and 
armed  with  it,  hurried  across  the  country  in  a  direction  to 
intercept  the  men  on  the  road;  that  he  reached  the  road, 
found  that  the  teams  had  not  passed,  proceeded  thereon  till 
he  met  Spaulding,  who  was  ahead,  Holstrom  being  some 
distance  back  and  out  of  sight,  and  there  fatally  shot  Spauld- 
ing, the  ball  entering  his  body  a  little  below  the  breast  bone 
and  taking  a  course  a  little  downward  and  to  the  right. 
There  was  also  evidence  tending  to  show  that  the  shooting 
was  done  while  Fertig  stood  behind  a  tree,  a  little  on  one 
side  of  the  road,  the  ground  at  that  point  being  a  little 
higher  than  where  the  deceased  was  when  he  received  the 
fatal  shot.  There  was  little,  if  any,  dispute  but  that  the  de- 
ceased, when  shot,  was  driving  along  the  road,  sitting  on  the 
load  of  wood  with  his  feet  hanging  down  in  front.  The 
evidence  further  tended  to  show  that  the  course  of  the  bullet 
was  consistent  with  the  location  of  Fertig  at  the  tree  and  the 
deceased  on  his  load  of  wood,  as  before  stated. 

The  evidence  further  tended  to  show  that  after  the  homi- 
cide, Fertig  proceeded  up  the  road  till  he  met  Holstrom,  who 
testified  that  the  a<5cused  then  stated  to  him  that  the  wood 
was  stolen;  that  he  tried  to  stop  Spaulding,  when  the  latter 
picked  up  a  stick  of  wood  to  strike  the  accused  over  the  head 
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with,  and  thereupon  that  he  shot  Spaulding  before  he,  the 
accused,  could  think;  and  that  after  making  such  statement, 
he  bade  Holstrom  good-by,  saying:  "  Ton  will  never  see  me 
again,"  and  passed  on,  and  Holstrom  proceeded  to  the  scene 
of  the  homicide,  where  he  found  the  body  of  Spaulding  lying 
on  the  side  of  the  road.  The  proof  of  what  Fertig  stated  to 
Holstrom  about  the  homicide,  was  put  in  as  a  part  of  the 
state's  case.  There  was  considerable  evidence  tending  to 
show  that  Fertig^  on  several  occasions  before  the  homicide, 
exhibited  much  feeling  against  William  Spaulding  in  regard 
to  the  wood,  and  threatened  to  shoot  the  first  man  that  tried 
to  take  it;  and  there  was  also  evidence  to  the  effect  that 
the  accused  stated  to  the  sheriff,  and  to  Mr.  Hancock,  an 
attorney,  that  he  supposed  he  had  killed  William  Spaulding. 
Fertig  testified  in  his  own  behalf,  denying  the  evidence  of 
the  several  witnesses  as  to  his  threatening  to  shoot  the  first 
man  that  attempted  to  remove  the  wood,  and  denied  that  he 
made  any  statement  to  the  sheriff  or  Hancock  in  regard  to 
having  supposed  he  killed  William  Spaulding;  and  denied 
that  he  stated  to  Holstrom,  shortly  after  the  homicide,  the 
circumstances  of  it  as  related  by  Holstrom.  He  further 
testified  in  his  own  behalf  that  when  he  met  Robert  he  said, 
**  Stop,  I  want  to  see  you  about  the  wood; "  that  Robert  did 
not  stop  or  speak,  and  as  the  team  was  about  to  pass  the 
accused,  he  stepped  up  to  them  and  turned,  and  reached  out 
to  take  hold  of  the  reins,  throwing  his  gun  across  his  left 
arm,  when  it  was  discharged;  that  the  team  passed  on  about 
two  or  three  rods  before  he  knew  Spaulding  was  hurt,  when 
he  saw  the  blood  from  the  breast;  that  Spaulding  fell  from 
the  wood,  striking  on  his  head;  then,  about  as  the  hind 
wheel  was  passing  him,  he  tipped  towards  and  against  it, 
which  carried  his  feet  forward,  so  that  when  the  wagon  left 
him  he  lay  with  his  head  toward  Fertig.  The  testimony  of 
the  accused,  giving  a  somewhat  different  relation  of  the 
homicide,  upon  two  former  trials,  was  read  from  the  report- 
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er's  notes  by  consent,  without  such  notes  being  in  any  way 
verified. 

There  were  some  exceptions  to  the  rulings  on  the  objec- 
tions to  the  remarks  of  counsel,  also  to  the  reception  of  evi- 
dence of  witnesses  of  statements  made  by  the  accused  before 
the  homicide,  upon  the  ground  that  they  could  not  remem- 
ber all  of  the  conversations;  also  exceptions  to  the  refusal 
of  the  court  to  charge  the  jury  on  the  subject  of  murder  in 
the  second  degree,  and  to  the  instructions  of  the  court  to  the 
effect  that  defendant,  on  the  evidence,  was  guilty  of  murder 
in  the  first  degree,  or  not  guilty  and  should  be  acquitted. 
The  jury  found  the  accused  guilty  of  murder  in  the  first  de- 
gree, and  proper  proceedings  were  taken  to  preserve  for 
review  the  exceptions  referred  to. 

Spencer  H(men^  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  AUor- 
ney  General  and  JoJm  L.  ErdaU^  first  assistant  attorney  gen- 
eral, and  oral  argument  by  Mr.  ErdaU, 

Maeshall,  J.  The  errors  assigned  on  behalf  of  plaintiff 
in  error  will  be  considered  in  their  order  and  are  as  fol- 
lows: (1)  The  refusal  of  the  court  to  strike  out  evidence  of 
conversations  damaging  to  the  accused  where  a  witness  could 
not  give  all  the  conversation,  or  the  substance  of  it;  (2)  per- 
mitting the  prosecuting  attorney  to  use  improper  language, 
detrimental  to  the  accused,  in  closing  his  argument  to  the 
jury;  (3)  permitting  reading  from  the  reporter's  minutes, 
the  testimony  of  the  accused  on  former  trials  for  the  same 
offense,  without  any  verification  of  the  same;  (4)  instructing 
the  jury  that  the  defendant  was  guilty  of  murder  in  the 
first  degree  or  not  guilty;  (5)  refusing  to  submit  to  the  jury 
the  question  of  manslaughter  in  the  second  degree  as  re- 
quested. 

1.  The  rule  that  all  parts  of  a  conversation,  bearing  on  the 
subject  in  controversy,  must  be  taken  together,  and  that  if 
Vol.  100—20 
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the  whole  of  it,  in  substance  at  least,  cannot  be  given,  so 
that  its  bearing  on  such  controversy,  from  the  standpoint  of 
the  party  oflfering  it,  can  be  established,  the  whole  shall  be 
excluded,  is  familiar;  but  that  does  not  require  that  a  wit- 
ness testifying  to  a  conversation  shall  remember  it  all,  either 
literally  or  in  substance,  but  only  that  he  shall  remember 
that  part  relative  to  the  controversy.  If  a  witness  can  tes- 
tify to  a  part  of  a  conversation,  sufficiently  complete  of  it- 
self to  show  its  bearing  on  the  fact  in  issue,  or  some  eviden- 
tiary fact  in  the  case,  that  is  sufficient,  though  other  things 
were  said,  which  the  opposite  party  may  call  out  on  cross- 
examination,  so  far  as  they  in  any  way  explain  or  modify 
that  part  testified  to  in  chief;  and  though  the  other  party 
to  the  conversation  may  be  called  and  his  version  of  it  be 
given.  The  rule  does  not  go  so  far  as  to  exclude  damaging 
admissions  or  declarations  made  in  a  conversation,  because 
all  said  cannot  be  remembered.  All  the  conversation,  or  the 
substance  of  it,  which  shows  the  bearing  of  the  damaging 
statement  as  to  the  fact  in  issue,  or  the  evidentiary  fact 
sought  to  be  established,  must  be  given  or  all  excluded;  but 
that  being  satisfied,  the  evidence  is  admissible. 

Viewing  the  alleged  objectionable  evidence  in  the  light 
of  the  foregoing,  no  reason  is  perceived  for  holding  that 
error  was  committed  in  refusing  to  strike  it  out  on  motion 
of  counsel  for  accused.  Moreover,  if  that  testified  to  by  any 
one  witness  was  not  sufficiently  complete  in  itself  to  be  ad- 
missible, it  was  made  so  by  the  testimony  of  others  to  the 
same  conversation,  the  testimony  of  all  showing  substan- 
tially the  whole  conversation.  It  is  not  necessary  that  all 
the  parts  of  a  conversation  be  testified  to  by  one  witness  to 
make  any  part  of  it  admissible;  part  may  be  established  by 
one  and  part  by  another,  so  as  to  render  the  whole  admissi- 
ble, if,  taking  the  parts  together,  they  show  what  was  said 
with  reasonable  distinctness,  bearing  on  the  fact  in  dispute, 
or  any  fact  tending  to  establish  the  fact  in  issue  by  reason- 
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able  inference,  under  the  established  rules  governing  the 
subject.  People  v.  Ah  Wee^  48  Oal.  236.  As  said,  in  effect, 
by  Mr.  Justice  Taylob  in  Mack  v.  State,  48  Wis.  271,  each 
party  may  give  his  own  version  of  a  conversation,  and  if 
one  gives  a  part  sufBiciently  complete  to  be  material  to  the 
case,  the  other  has  a  right  to  prove  the  balance.  That,  of 
course,  he  may  do  by  cross-examination  or  by  other  wit- 
nesses. Here  the  evidentiary  fact  sought  to  be  established 
by  the  prosecution  was  that  the  accused  had  ill  will  towards 
William  Spaulding,  and  threatened  to  kill  him  or  any  one 
who  attempted  to  take  the  wood,  which  was  the  subject  of 
controversy  leading  to  the  homicide.  That  part  of  the  con- 
versation showing  such  facts  was  remembered  in  substance, 
and  testified  to  distinctly  and  positively,  and  was  properly 
received. 

2.  The  prosecuting  attorney  was  permitted  to  say,  in  clos- 
ing the  case  to  the  jury,  replying  to  remarks  of  the  attorney 
for  the  accused  regarding  the  testimony  of  "William  Spauld- 
ing: "What  would  counsel  have  him  do?  Come  here  and 
shower  bouquets  on  the  assassin  of  his  brother  ?  Crown  him 
with  a  wreath  of  laurels  ?  "  And  also  permitting  the  district 
attorney  to  say,  in  substance,  that  there  was  murder  in  the 
heart  of  the  accused  as  he  proceeded  to  and  effected  the  homi- 
cide,—  that  he  had  murder  in  his  heart,  in  his  eye,  and  in  his 
brain ;  that  he  stood  where  the  tracks  indicated  to  get  a  good 
aim;  the  object  of  his  vengeance  was  coming,  sitting  on  the 
wood  in  fuU  view;  he  (the  accused)  was  a  crack  shot  and 
knew  it;  he  cocked  his  gun,  drew  the  bead  on  the  deceased, 
and  the  deed  was  done,  and  a  son  and  brother  was  sent  to 
his  Maker  without  a  moment's  warning,  by  the  act  of  an 
assassin, — as  vile  an  act  as  ever  happened  on  earth;  so  foul 
that  it  would  be  worthy  of  the  vicegerent  of  the  monarch  of 
hell.  That  such  language,  with  the  earnestness  with  which 
we  may  well  assume  the  words  were  uttered  in  the  closing 
moments  of  an  important  trial,  was  highly  calculated  to  carry 
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the  jury  along  the  line  of  thought  which  it  indicated,  that  is, 
that  the  accused  was  guilty,  cannot  be  doubted ;  but  whether 
it  was  outside  the  case,  or  tended  unfairly  to  influence  the 
jury,  and  to  swerve  them  from  the  duty  of  deciding  the  case 
on  the  evidence,  and  that  alone,  in  the  light  of  the  law  gov- 
erning the  subject,  is  quite  another  question.  So  long  as 
counsel  did  not  depart  from  the  evidence  produced,  but 
confined  his  argument  to  reasoning  from  that  up  to  the  con- 
clusion that  it  established  guilt,  however  eloquently  and  per- 
suasively he  may  have  handled  his  subject,  it  was  not  only 
legitimate  but  commendable.  "Within  the  record  in  this  re- 
gard, the  field  is  broad,  and  the  license  of  the  advocate,  and 
duty  as  well,  permits  him  to  say  with  the  utmost  freedom 
what  the  evidence  tends  to  prove,  and  that  it  convinces  him, 
and  should  convince  the  jurors  as  well,  of  the  fact  in  issue. 
As  said  in  People  v.  JTess^  85  Mich.  128 :  "  To  deny  to  a  prose- 
cuting officer  that  privilege,  would  be  to  deny  him  the  right 
to  place  before  the  jury  the  logic  of  the  testimony  which 
leads  his  mind  to  the  inevitable  conclusion  of  guilt,  and  which 
he  has  a  right  to  presume  will  lead  them  to  the  same  con- 
clusion, if  they  view  it  as  he  does."  That  does  not  mean  that 
a  prosecuting  officer  may  express  his  opinion  independent  of 
the  evidence  that  the  accused  is  guilty,  or  his  opinion  of  guilt, 
which  may  or  may  not  be  based  on  the  evidence,  but  that  he 
may  state  from  the  record,  upon  which  the  issue  is  to  be  sub- 
mitted to  the  jury,  that  it  establishes  guilt.  To  do  the  latter 
is  but  to  state  the  evidence,  draw  inferences  therefrom,  and 
proceed,  reasoning  naturally  from  step  to  step  up  to  the  log- 
ical conclusion,  and  state  it,  all  being  legitimate  parts  of 
legitimate  argument;  and  if  the  introduction  and  discussion 
lead  to  such  conclusion,  though  stated  with  great  earnestness 
and  with  strong  feeling  and  convictioij,  so  long  as  the  advo- 
cate keeps  within  the  record,  the  accused  has  no  legitimate 
ground  of  complaint.  That  appears  to  be  what  was  done 
in  this  case.    There  is  nothing  to  indicate  that  the  district 
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attorney  asserted  that  the  accused  was  a  murderer  or  assassin, 
except  with  reference  to  the  offense  for  which  he  was  being 
tried,  and  as  he  drew  that  conclusion  from  the  evidence. 
It  was  the  inevitable  conclusion  of  the  line  of  argument  pur- 
sued by  the  prosecutor,  from  the  evidence,  and  could  not 
have  been  otherwise  understood  by  the  jury.  It  is  quite  un- 
like SooU  V.  State,  91  Wis.  552,  where  the  district  attorney 
spoke  of  the  accused  as  a  thief,  not  with  reference  to  the 
offense  for  which  he  was  on  trial,  but  as  a  fact  tending  to 
establish  guilt  of  that  offense. 

As  to  remarks  made  in  reply  to  those  of  the  attorney  for 
plaintiff  in  error,  regarding  "William  Spaulding,  it  is  sufficient 
to  say  that  in  using  the  term  "  assassin  "  it  is  quite  clear  that 
the  district  attorney  was  speaking  from  the  evidence  in  the 
case  as  he  viewed  it,  and  that  the  jury  must  have  so  under- 
stood him.  He  had  a  right  to  assume  that  the  evidence 
produced  on  the  part  of  the  state  was  true,  and  that  it  estab- 
lished what  it  tended  to  establish,  and  that  it  pointed  most 
strongly  to  the  guilt  of  the  accused  as  charged.  To  address 
the  jury  accordingly  can  hardly  be  said  to  have  been  such 
an  abuse  of  the  privilege  of  counsel  for  the  state,  and  so 
prejudicial  to  the  accused,  as  to  warrant  a  reversal  of  the 
judgment.  True,  harsh  and  violent  language  should  not  be 
used  by  counsel,  certainly  in  criminal  prosecutions,  though 
whether  language  be  harsh  and  abusive  depends  largely  upon 
the  evidence  in  the  case ;  but  in  the  absence  of  some  manifest 
abuse  of  the  privilege  of  legitimate  argument,  clearly  work- 
ing prejudice  to  the  accused,  it  cannot  be  considered  rever- 
sible error.  In  Spah/n  v.  People,  137  111.  638,  where  the 
evidence  on  the  part  of  the  state  established  the  guilt  of  the 
accused,  the  court  held  that,  assuming  the  truthfulness  of 
the  people's  evidence,  which  assumption  the  prosecuting  at- 
torney had  a  right  to  make  on  the  argument,  it  was  not  such 
an  abuse  of  the  privilege  of  counsel  in  argument  to  the  jury, 
to  speak  of  the  accused,  with  reference  to  the  offense  for 
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which  they  were  on  trial,  as  robbers  and  burglars,  as  to  work 
a  reversal  on  that  ground.  So  we  may  say  it  was  not  an  abuse 
of  the  rules  of  legitimate  argument,  in  this  ease,  to  speak  of 
the  accused,  from  the  evidence  of  the  state,  as  a  murderer. 

3.  It  is  suflBicient  to  say  of  the  contention  that  it  was  error 
to  permit  the  reading  in  evidence  of  the  unverified,  unau- 
thenticated  stenographer's  minutes  of  the  evidence  of  the 
accused,  given  on  former  trials,  that  no  objection  was  made 
to  it;  on  the  contrary  it  seems  to  have  been  consented  to. 

4.  No  request  was  made  to  submit  the  question  of  mur- 
der in  the  second  degree,  so  no  error  can  be  successfully  as- 
signed in  that  regard.  Odette  v.  StaUy  90  Wis.  258.  That 
seems  to  be  a  sufficient  answer  to  the  suggestion  that  the 
trial  court  should  have  instructed  the  jury  respecting  that 
degree  of  criminal  homicide.  Moreover,  the  instruction 
given  to  the  effect  that  the  defendant  was  guilty  of  murder 
in  the  first  degree,  or  not  guilty,  was  favorable,  rather  than 
prejudicial,  to  the  accused,  if  there  was  evidence  on  which 
he  might  have  been  convicted  of  the  lesser  offense.  The 
jury  having  been  properly  instructed  as  to  the  essential  ele- 
ments of  murder  in  the  first  degree,  an  instruction  that  the 
accused  was  guilty  of  that  offense,  or  not  guilty  of  any,  was 
equivalent  to  a  direction  to, the  jury  to  acquit  him,  unless 
they  found  that  the  highest  offense  of  criminal  homicide  was 
established  by  the  evidence.  It  follows  that,  if  there  was 
error  in  not  submitting  murder  in  the  second  degree,  it 
was  not  prejudicial,  hence  not  reversible  error.  DicJcerson 
V.  State,  4&  Wis.  288;  Wirm  v.  State,  82  Wis.  571;  Odette  v. 
State,  mpra. 

5.  The  contention  that  the  trial  court  erred  in  not  instruct- 
ing the  jury  respecting  manslaughter  in  the  second  degree, 
as  request^  is  divided  into,  (a)  If  the  accused  unnecessarily 
killed  Spaulding  while  endeavoring  to  take  from  his  posses- 
sion wood  which  he  wrongfully  detained  from  the  accused, 
would  that  warrant  a  conviction  of  manslaughter  in  the  seo- 
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ond  degree  ?  and  (b)  Was  the  evidence  sufficient  to  warrant  a 
reasonable  belief  that  the  homicide  was  unnecessarily  per- 
petrated while  the  accused  was  resisting  an  attempt  on  the 
part  of  the  deceased  to  assault  the  accused  with  a  stick  of 
wood? 

(a)  Both  of  the  questions  suggested  in  the  foregoing  refer 
to  the  statutory  oflfense  of  manslaughter  created  in  the  fol- 
lowing language:  "Any  person  who  shall  unnecessarily  kill 
another,  either  while  resisting  the  attempt  by  such  other 
person  to  commit  any  felony  or  to  do  any  other  unlawful 
act,  or  after  such  attempt  shall  have  failed,  shall  be  deemed 
guilty  of  manslaughter  in  the  second  degree."  It  is  urged 
on  behalf  of  the  plaintiff  in  error  that  the  deceased  was  com- 
mitting an  unlawful  act  within  the  meaning  of  the  statute, 
in  that  he  would  not  give  up,  but  was  persisting  in  retain- 
ing, the  wood,  and  that  there  was  evidence  from  which  a 
jury  might  reasonably  say  the  act  of  kiUing  was  unneces- 
sarily done  in  resisting  such  unlawful  act.  The  weakness  of 
this  contention  is  that  there  was  no  unlawful  act  on  the  part 
of  the  deceased,  within  the  meaning  of  the  statute,  in  process 
of  being  committed,  or  which  had  been  attempted  and  failed, 
at  the  time  of  the  homicide.  Looking  at  the  case  most  fa- 
vorably for  the  accused,  if  any  unlawful  act  was  committed 
by  Eobert  Spaulding  at  all,  it  was  a  mere  trespass,  and  fully 
consummated  when  the  wood  was  removed  from  the  wood 
lot.  At  the  time  he  met  FerUg  he  was  lawfully  traveling  on 
the  highway  and  could  not  be  lawfully  dispossessed  of  the 
wood  by  force.  The  mere  retention  of  the  wood  after  the 
trespass  was  committed  and  the  deceased  had  left  the  wood 
lot,  was  not  imlawful  in  the  sense  that  the  accused  had  a 
right  to  resist  it;  and  rightful,  lawful  resistance  is  what 
the  statute  means,  excessive  and  unnecessary  force  causing 
death  in  making  such  rightful  resistance,  or  after  such  re- 
sistance would  have  been  rightful,  being  the  element  that 
renders  the  homicide  criminal  in  tiie  degree  named  in  the 
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statute;  and  it  does  not  inclade  killing  with  a  deadly 
weapon,  intentionally,  because  of  any  mere  trespass  to  prop- 
erty rights.    People  v,  Dwmey  1  Edm.  Sel.  Cas.  594. 

(b)  The  only  evidence  of  any  act  on  the  part  of  the  de- 
ceased, warranting  the  accused  acting  in  self-defense  and 
resisting  such  act,  is  Holstrom's  evidence  as  to  the  accused 
having  stated  that  the  deceased  picked  up  a  stick  of  wood 
to  strike  him.  If  a  jury  could  say,  on  the  most  favorable 
view  that  could  reasonably  be  taken  of  that  evidence,  that 
the  deceased  was  committing  an  assault  upon  Fertig^  and 
that  the  homicide  took  place  in  resisting  such  assault,  then 
it  was  error  not  to  instruct  on  the  subject  of  manslaughter 
in  the  second  degree.  There  would  then  have  been  the  ele- 
ment of  unlawful  act,  rightful  resistance  of  such  unlawful 
act  on  the  part  of  the  accused,  and  the  unnecessary  and  ex- 
cessive use  of  force  in  making  such  resistance,  resulting  in 
death,  necessary  to  manslaughter  in  the  second  degree.  But 
the  evidence  does  not  warrant  an  inference  that  the  deceased 
assaulted  Fertig.  The  statement  was  that  the  deceased 
picked  up  a  stick  of  wood  to  strike,  not  that  he  attempted 
to  strike  him,  or  that  any  act  was  done  calling  for  defense. 
There  is  nothing  in  the  evidence,  taking  it  most  strongly 
for  plaintiff  in  error,  indicating  more  than  that  the  deceased 
picked  up  a  stick  of  wood.  There  is  nothing  to  show  that 
he  raised  the  stick  of  wood  and  attempted  to  strike,  or  was 
in  a  situation  to  have  effected  an  attempt  of  that  kind,  so 
we  may  safely  say  that,  taking  the  evidence  as  establishing 
what  it  tends  to  establish,  Spaulding  merely  picked  up  a 
stick  of  wood  to  strike  with,  when  the  accused  tried  to  stop 
the  team.  Certainly,  that  was  not  an  unlawful  assault,  and 
not  an  unlawful  act  warranting  any  resistance  at  all  upon 
the  part  of  the  accused.  But  if  it  were  otherwise,  the  theory 
that  any  such  thing  occurred  is  contrary  to  Fertig* s  relation 
of  the  homicide  on  previous  trials,  as  well  as  on  the  last 
trial,  and  the  whole  theory  of  the  defense,  from  first  to  last, 
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which  was  that  the  shooting  was  accidental.  So,  looking  at 
the  evidence  as  a  whole,  and  the  attitude  of  the  defense  at 
the  close  of  the  trial,  when  the  court  was  called  upon  ta 
submit  the  case  to  the  jury,  there  was  no  room  for  a  reason- 
able belief  that  the  deceased  assaulted  or  attempted  to  as- 
sault Fertig,  All  probabilities  are  so  against  such  a  theory 
as  to  leave  no  room  for  a  reasonable  doubt  on  the  question. 
The  statement  of  the  accused  to  Holstrom,  as  testified  to  by 
the  latter,  was  not  only  denied  by  the  accused,  but  the  fact 
itself  was  denied,  and  the  theory  that  any  such  thing  took 
place  was  rebutted  and  disproved  as  completely,  almost,  a» 
human  testimony  could  do  it. 

It  is  only  where  there  is  evidence  tending  to  establish  a 
particular  offense  of  criminal  homicide  that  the  trial  court 
is  required  to  instruct  the  jury  in  regard  to  it.  DicJceraon 
V.  State,  48  Wis.  288;  KnoU  v.  State,  55  Wis.  249;  TerriU  v. 
State,  95  Wis.  276;  9  Am.  &  Eng.  Ency.  of  Law,  741,  and 
notes.  When,  on  the  evidence,  the  accused  is  clearly  guilty 
of  murder  in  the  first  degree,  or  not  guilty,  it  is  not  only  the 
right,  but  the  duty,  of  the  court  to  so  instruct  the  jury. 
Dickerson  v.  State,  supra;  State  v.  Kilgore,  70  Mo.  546;  State 
V.  StoeckU,  71  Mo.  559. 

What  has  been  said  disposes  of  all  questions  submitted  for 
our  consideration  without  discovering  any  error  in  the  rec 
ord.  The  case  appears  to  have  been  fairly  tried,  submitted 
to  the  jury  by  instructions  not  only  free  from  all  reversible 
error,  but  free  from  reasonable  criticism,  and  the  verdict 
appears  to  have  been  fully  justified  by  the  evidence. 

By  the  Cowrt —  The  judgment  is  affirmed. 
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Case,  Respondent,  tb.  Hoffmak  and  others,  imp.,  Appellants. 

May  f7, 1897  --June  jW,  1898. 

(1-4)  Appeal:  Diaqualificaiion  of  Judge  who  previously  determined  the 
same  matter:  Void  judgment:  Waiver:  Beargument,  when  ordered, 
<5)  Res  ad  judicata:  Decieion  on  demurrer,  (6-11)  Watereouraes: 
Evidence:  Substitution  of  canal:  Right  to  water  therefrom:  Parol 
contrcust:  Statute  of  frauds:  Notice:  Diversion  of  water:  Injunction: 
Duly  to  maintain  caned:  Covenants, 

1.  In  an  action  to  restrain  the  diversion  of  water  from  a  ditch  or  canal 
on  the  grounds  that  it  was  a  watercourse  and  that  the  right  to  have 
the  water  flow  therein  had  been  acquired  under  a  fully  executed 
oral  contract  with  defendants'  grantors,  an  order  of  the  circuit 
court  sustaining  a  general  demurrer  to  the  complaint  was  reversed 
on  appeal  on  the  ground  that  the  facts  alleged  showed  the  exist- 
ence of  a  natural  watercourse,  but  it  was  not  decided  whether 
plaintiff  had  any  rights  under  the  alleged  contract.  On  the  trial 
before  another  circuit  judge  he  found  that  an  ancient  watercourse 
flowed  in  the  ditch  and  that  the  oral  contract  had  been  made  and 
executed  as  alleged,  and  gave  judgment  for  the  plaintiff.  On  ap- 
peal from  that  judgment  it  was  reversed  on  the  grounds  that  the 
evidence  did  not  show  a  natural  watercourse  and  that  the  contract 
proved  (which  was  the  same  as  that  alleged  in  the  complaint)  was  of 
no  validity.  Held,  that  in  respect  to  the  contract  this  was  a  de- 
cision of  a  matter  which  had  been  determined  by  the  circuit  judge 
who  sustained  the  demurrer,  and  hence  that  he  —  having  since  be- 
come a  justice  of  the  supreme  court  —  was  disqualified,  under  sec. 
2580,  R.  S.  1878,  to  participate  in  the  decision  involving  that  matter. 
Oassodat,  G.  J.,  and  Marshat.t^  J.,  are  of  the  opinion  that  as  to  the 
existence  of  the  watercourse,  also,  the  question  presented  on  the 
appeal  from  the  judgment  was  the  same  as  that  presented  on 
the  earlier  appeal,  and  hence  that  the  judge  from  whom  that  ap- 
peal was  taken  was  disqualified  to  take  part  in  the  decision  of  the 
supreme  court  upon  any  branch  of  the  case  upon  the  later  appeal 

%  Where  a  judge  disqualified  by  statute  to  take  part  in  the  decision  of 
a  cause  participates  in  the  decision  thereof —  even  though  he  acts 
simply  as  one  of  a  bench  composed  of  several  judges— the  judg- 
ment rendered  is  coram  nonjudice  and  void,  especially  when,  as  in 
this  case,  the  disqualified  judge  gave  the  casting  vote  and  decided 
the  cause. 
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S.  The  disqualification  of  the  judge  in  such  a  case  cannot  be  waived  or 
removed  even  bj  the  express  consent  of  the  parties.  Walker  v. 
Bogan,  1  Wis.  597,  distinguished  and  limited. 

4.  Where,  upon  an  appeal,  the  justices  of  the  supreme  court  who  were 

qualified  to  sit  were  equally  divided,  and  the  deciding  vote  for  re- 
versal was  cast  by  a  justice  disqualified  to  take  part  in  the  decision, 
the  court,  upon  vacating  the  void  judgment  of  reversal,  may  either 
enter  judgment  of  afSrmanoe  or  order  a  reargument.  If  a  reargu- 
ment  is  ordered,  the  case  stands  as  if  no  judgment  had  in  fact  been 
entered. 

&  The  decision  by  the  supreme  court  of  questions  arising  upon  a  gen- 
eral demurrer  to  a  complaint,  so  f^r  as  it  is  applicable  to  the  facts 
subsequently  established  on  a  trial,  is  the  law  of  the  case  by  which 
the  court  must  be  governed  upon  an  appeal  from  the  judgment 
rendered  on  such  trial  Thus,  in  this  case,  the  facts  alleged  in  the 
complaint  having  been  held,  on  appeal  from  an  order  sustaining  a 
demurrer,  to  describe  a  watercourse,  and  the  trial  court  having 
thereafter  found  such  facts  to  exist,  following  closely  the  language 
of  the  complaint  and  of  the  decision  thereon,  the  sufi^ciency  of  such 
findings,  if  supported  by  the  evidence,  to  establish  the  existence  of 
the  watercourse  is  res  adjudicata  upon  an  appeal  from  the  judg- 
ment entered  thereon. 

^  The  evidence  in  this  case  is  held  to  sustain  findings  by  the  trial  court 
of  the  facts  showing  the  existence  of  a  watercourse  through  a 
marsh,  within  the  former  decision  (84  Wis.  488).  WmsLOW  and 
PiNNET,  J  J.,  dissent 

7.  Defendants'  grantors  dug  a  ditch  or  canal  across  plaintiff's  land 
without  his  consent,  which  became  a  substitute  for  a  natural 
watercourse,  and  diverted  from  such  land  a  great  amount  of  water 
which  naturally  came  thereta  In  times  of  high  water  large  quan- 
tities of  logs  and  debris  escaped  from  the  canal  and  were  deposited 
upon  plaintiff's  land.  Plaintiff  made  a  claim  for  damages,  and 
then  entered  into  a  parol  agreement  with  said- grantors  by  which 
he  agreed  to  permit  the  canal  to  remain  as  constructed  and  to 
forego  his  claim  for  damages,  and  they  agreed  to  build  a  lateral 
waste-water  ditch  from  which  plaintiff  was  to  receive  so  much 
water  as  was  reasonably  necessary  for  cranberry  culture  on  his 
land;  and  the  lateral  ditch  was  build  accordingly.  Held,  that  as 
between  the  parties  thereto  this  was  a  valid  and  binding  contract, 
enforceable  in  equity. 

5.  The  location  of  the  oanal  and  plaintiff's  open  enjoyment  of  the 

rights  and  privileges  appurtenant  thereto  at  the  time  when  de- 
fendants acquired  their  grantors'  interests  therein  was  notice  to 
defendants  of  his  rights,  and  they  were  also  chargeable  with  no- 


Digitized  by  VjOOQIC 


316  SUPREME  COURT  OF  WISCONSIN.         [100 

Case  vs.  Hoffman  and  othera 

tioe  that  the  waters  of  a  natural  stream  had  been  diverted  and 
could  not  be  restored  to  their  former  course.  Their  rights  under 
such  purchase  were  therefore  subject  to  the  duties  and  obligations 
imposed  upon  their  grantors,  so  far  as  the  same  were  disclosed  hj 
the  situation,  and  they  had  no  right  to  alter  the  conditions,  by 
changing  the  location  and  course  of  the  ditch  above  plaintiff^s  land, 
so  as  to  divert  the  flow  of  water  entirely  therefrom.  WmsLOW  and  • 
PiNNEY,  JJ.,  are  of  the  opinion  that  the  parol  contract  with  de- 
fendants' grantors  did  not  fasten  a  perpetual  servitude  upon  their 
lands,  in  whosesoever  hands  they  might  come,  to  furnish  water  to 
the  plaintiff  through  the  artificial  canal 
0.  The  canal  having  become  a  substitute  for  a  natural  watercourse,  and 
the  plaintiff  being  entitled  to  receive  therefrom  so  much  water  as 
was  reasonably  necessary  for  cranberry  culture  on  his  land,  defend- 
ants shoidd  be  required  to  restore  the  canal  to  the  condition  in 
which  it  was  before  their  imlawful  interference  with  it,  and  be  re- 
strained from  diverting  water  from  the  canal  or  lessening  its  flow, 
and  should  be  required  also  to  build  a  bulkhead  to  hold  back  the 
water  to  which  plaintiff  was  entitled,  made  necessary  by  their  use 
of  the  water  below  plaintiff's  land,  and  to  maintain  such  bulkhead 
so  long  as  they  continued  such  use  of  the  water. 

10.  But,  the  delivery  of  water  to  plaintiff  through  the  canal  instead  of 

as  it  came  in  a  state  of  nature  being  an  advantage  to  him,  and 
there  being  nothing  in  his  contract  with  defendants'  grantors  re- 
quiring them  to  maintain  the  canal  perpetually,  and  it  not  appear- 
ing that  defendants  are  the  owners  of  all  the  lands  through  which 
the  canal  passes  before  reaching  plaintiff's  land,  and  the  ten  years 
having  expired  during  which,  under  the  franchise  acquired  from 
their  grantors  (ch.  271,  Laws  of  1883),  defendants  had  power  to 
handle,  own,  and  control  the  canal,  defendants  cannot  be  charged 
with  any  obligation  to  maintain  the  canal  above  plaintiff *8  land; 
and,  in  case  defendants  should  abandon  their  privileges  and  their 
use  of  the  water  in  the  canal  below  plaintiff's  land,  they  should  be 
freed  from  any  obligation  to  maintain  the  canal  at  any  point. 

11.  An  agreement  by  defendants,  in  the  instrument  of  assignment  by 

which  they  acquired  their  grantors'  rights  and  franchises  in  rospeot 
to  the  canal,  to  keep  and  maintain  the  canal  in  proper  repair,  was 
a  covenant  personal  to  said  grantors  and  cannot  be  invoked  in 
favor  of  plaintiff  to  compel  the  perpetual  maintenance  of  the  canal 
by  defendants. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jackson 
county:  W.  F.  Bailey,  Circuit  Judge.  AJtrmed  mpart;  re- 
vef'sed  in  part. 
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The  following  statement  of  the  facts  was  prepared  by  Mr. 
Justice  Newman  in  connection  with  the  opinion  filed  by  him 
on  September  28, 1898: 

This  is  an  action  in  equity  to  restrain  the  defendants  from 
diverting  the  course  of  a  ditch  or  alleged  watercourse  from 
the  plaintiff's  lands,  and  to  enforce  the  performance  by  the 
defendants  of  an  alleged  contract  to  maintain  the  ditch  in 
its  present  location  ou  plaintiff's  land,  for  the  benefit  of 
plaintiff's  cranberry  marsh. 

The  parties  are  all  owners  of  land  on  a  large  marsh,  many 
miles  in  extent  and  covering  the  greater  part  of  a  govern- 
ment township  of  land.  The  marsh  is  generally  nearly  level, 
but  dips  to  the  east  and  to  the  south,  but  more  to  the  east 
than  to  the  south.  The  land  is  adapted  to  the  culture  of 
cranberries,  and  is  valuable  for  that  purpose,  but  is  of  little 
worth  for  any  other  purpose.  The  surface  of  the  marsh  is 
principally  covered  by  a  growth  of  moss,  several  inches  in 
depth,  with  some  grass  and  other  vegetation,  above  a  layer 
of  peat  of  considerable  but  varying  thickness,  and  all  resting 
on  a  substratum  of  sand.  The  marsh  is,  in  considerable  part, 
made  and  fed  by  springs  which  arise  towards  the  northeastern 
part  of  the  township,  and  flow  in  channels  into  and  form  a 
small  lake  of  some  forty  acres  in  area,  called  "  Big  Lake." 
The  waters  of  the  lake  flow  out,  through  depressions  in  its 
low  banks,  to  the  east  and  to  the  south.  One  such  depres- 
sion to  the  southeast  bears  some  resemblance  to  a  natural 
channel  of  a  watercourse,  for  a  short  distance  from  the  lake, 
where  the  apparent  banks  subside  into  and  are  lost  in  the 
general  surface  of  the  marsh.  The  plaintiff's  lands  lie  to  the 
southeast  of  the  lake,  a  distance  of  something  over  two  miles. 
This  depression,  or  natural  channel  from  the  lake,  is  lost  and 
disappears  about  two  miles  above  plaintiff's  land.  The  wat- 
ers disappear  from  sight  beneath  the  moss  and  vegetation,  if 
not  beneath  the  surface  of  the  marsh,  to  reappear  at  a  dis- 
tance of  a  mile  or  more  below  the  plaintiff's  land,  where  they 
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are  gathered  together  and  form  a  distinct  watercourse,  which 
is  known  as  the  "  West  Branch  of  Beaver  Creek."  In  this 
distance  of  three  miles  or  more  intervening  the  points  where 
the  supposed  channel  from  Big  Lake  disappears  and  the  point 
where  the  "  West  Branch  "  becomes  a  definite  stream,  there 
is  nothing  which  resembles  the  "  well-defined  and  substantial 
existence  "  of  a  watercourse.  There  is  no  channel,  with  bed 
and  banks.  At  most  seasons  of  the  year,  there  is  no  appear- 
ance of  water  above  the  vegetation.  At  times  of  melting 
snow  and  great  rains,  water  spreads  over  a  great  part  of  the 
marsh  for  several  miles  in  breadth,  not  only  over  the  plaint- 
iff's land,  but  over  the  lands  of  adjoining  proprietors,  to  the 
north  and  to  the  south  of  him.  This  water  does  not  flow 
from  or  across  the  marsh  in  any  defined  current  or  channel, 
but  stands  in  depressions  until  it  disappears  by  evaporation 
or  percolation.  In  such  places  the  vegetation  is  killed,  but 
the  surface  of  the  marsh  is  not  broken  by  a  water  channel, 
nor  do  these  places  have,  in  any  respect,  the  appearance  of 
the  continuous  channel  of  a  watercourse.  They  are  widely 
dispersed  over  the  surface  of  the  marsh,  and  not  in  such  re- 
lation to  each  other  as  to  indicate  a  continuous  channel  across 
the  marsh.  They  were  designated  by  some  of  the  surveyors 
as  "  pot  holes."  Some  of  these  "  pot  holes  "  were  upon  the 
plaintiff's  land,  some  were  to  the  north  of  it,  some  were  to 
the  south  of  it.  There  were  no  more  distinct  evidences  of 
the  existence  of  a  watercourse  across  the  plaintiff's  land 
than  upon  the  lands  of  adjoining  proprietors  to  the  north  or 
to  the  south,  while  the  general  dip  of  the  marsh  would  seem 
to  indicate  that  the  larger  part  of  the  water  would,  in  nat- 
ural conditions,  pass  to  the  north. 

In  the  years  1880  and  1881,  Messrs.  D.  A  and  C.  A.  Good- 
year dug  a  ditch  through  a  part  of  this  marsh,  above  the 
plaintiff's  lands,  extending  to  Big  Lake.  The  primary  object 
of  this  ditch  was  to  enable  the  Goodyears  to  float  pine  saw- 
logs  to  their  sawmill,  which  was  situated  near  the  southeast- 
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em  part  of  the  marsh.  In  1883,  the  legislature,  by  chapter 
271  of  that  year,  sanctioned  the  digging  of  the  ditch,  and 
gave  a  franchise  to  maintain  it  for  a  period  of  ten  years. 
The  ditch  was  of  sufficient  magnitude  to  successfully  float 
logs  to  the  mill.  In  its  course  the  ditch  ran  through  a  corner 
of  land  belonging  to  the  plaintiff.  In  times  of  freshet  it 
gathered  more  water  than  would  be  contained  by  its  banks. 
It  would  then  overflow,  to  the  damage  of  adjoining  owners 
of  the  marsh.  It  became  convenient  to  the  Goodyears  to 
accommodate  this  overflow  by  a  lateral  ditch  across  the  land 
of  the  plaintiff.  In  October,  1885,  they  made  an  oral  agree- 
ment with  the  plaintiff,  whereby  they  agreed  to  permit  the 
plaintiff  to  take  water  for  his  cranberry  culture  from  the 
principal  ditch,  in  consideration  of  his  permission  to  dig  the 
lateral  ditch  upon  his  land.  This  agreement  was  not  re- 
duced to  writing  until  February  21, 1891,  when  the  Good- 
years  gave  the  plaintiff  a  statement,  in  writing,  that  such  an 
agreement  had  been  made,  and  the  substance  of  its  provis- 
ions. The  plaintiff's  privilege  and  the  consideration  are  stated 
as  follows:  ^^Russdl  Case  was  to  be  permitted  to  have  the 
privilege  of  using  such  amount  of  water  from  the  said  log- 
ging ditch  as  might  be  necessary  for  his  use  upon  his  said 
premises  in  the  cultivating  and  raising  of  cranberries,  when- 
ever the  same  might  be  needed  for  such  purpose.  The  con- 
sideration for  the  said  privilege  of  using  such  water  was  the 
permission  granted  by  said  Russell  Case  to  said  D.  A.  and 
C.  A.  Goodyear,  to  enter  upon  his  said  land,  and  to  construct 
a  ditch  through  and  over  the  same;  the  said  ditch  to  be  used 
as  an  outlet  in  times  of  high  water,  for  the  safety  of  certain 
dams,  .  .  .  and  to  prevent  overflow  on  the  adjacent 
cranberry  marshes." 

The  Goodyears  constructed  the  contemplated  ditch,  and 
the  plaintiff  used  water  from  the  logging  ditch  until  near 
the  time  of  the  commencement  of  the  action.  The  Good- 
years  used  the  ditch  for  the  floating  of  logs  to  their  mill 
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until  the  supply  of  logs  was  exhausted,  in  1888.  In  October, 
1889,  they  sold  the  ditch  to  the  defendant  Eoffnum^  who 
bought  it  with  the  design  to  use  it  to  supply  water  for  the 
irrigation  of  cranberry  lands  on  the  marsh  belonging  to  him 
and  the  other  defendants.  The  other  defendants  had  some 
interest  in  the  purchase  of  the  ditch.  Hoffman  agreed  with 
the  Goodyears  to  keep  the  ditch  in  repair,  to  furnish  water 
to  irrigate  Goodyears'  cranberry  lands,  and  to  save  and  keep 
the  Goodyears  "  free  and  harmless  from  all  cost,  liability,  or 
damage  on  account  of  said  ditch,  or  the  construction,  main- 
tenance, and  repair  thereof,  or  for  any  want  of  repair  thereof." 
There  was  a  succession  of  dry  seasons,  which  made  a  sup- 
ply of  water  for  the  irrigation  of  cranberry  lands  in  that 
neighborhood  very  desirable.  The  defendants  deemed  it  to 
be  to  the  advantage  of  their  cranberry  interests  on  the  marsh 
to  change  the  course  of  the  ditch  where  it  crossed  the  plaint- 
iff's land.  There  was  some  claim  that  he  took  more  water 
from  the  ditch  than  he  was  entitled  to.  In  1891  they  com- 
menced the  digging  of  a  new  ditch  across  the  lands  of  the 
defendant  Stickney^  above  the  plaintifif's  land,  with  the  in- 
tention to  divert  the  ditch  entirely  from  the  plaintiffs  land. 
This  action  was  then  brought  to  restrain  the  defendants 
from  making  the  proposed  change  in  the  course  and  loca- 
tion of  the  ditch,  and  to  compel  the  defendants  to  maintain 
and  keep  it  in  repair  in  its  old  location,  so  as  to  furnish  the 
plaintiff  with  so  much  water  as  should  be  needed  for  the  use 
of  his  cranberry  marsh. 

The  trial  court  gave  judgment,  whereby  it  permanently 
enjoined  the  defendants  from  changing  the  course  and  lo- 
cation of  the  ditch,  and  directed  them  to  maintain  and  keep 
the  ditch  in  repair,  so  that  the  plaintiff  could  perpetAiaUy 
draw  therefrom  a  supply  of  water  for  his  cranberry  land. 
From  this  judgment  the  defendants  appeal. 

Eor  the  appellants  there  were  briefs  by  BushneU^  Rogers  cfe 
Holly  and  oral  argument  by  A.  R.  Bmhndl  and  F.  W.  HaU. 
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For  the  respoadcnt  there  was  a  brief  by  La  FoUette^ 
Harjper^  Roe  cfe  ZiTrnnerman^  and  oral  argument  by  R.  M. 
La  FoUette  and  O.  F.  Roe.  They  argued,  among  other 
things,  that  the  facts  disclosed  in  the  record  establish  a  nat- 
ural watercourse.  Hinlde  v.  Avery y  88  Iowa,  47;  Rummell 
V.  Lamh^  100  Mich.  424;  Lux  v.  Haggiriy  69  Cal.  255;  Bunt- 
ing V,  Hicksy  Y  Reports,  293;  4  Lead.  Cas.  Am.  Law  of  Real 
Prop.  309  and  notes.  Even  if  the  water  in  question  does 
not  technically  constitute  a  watercourse,  the  plaintiff  could 
stiU  enjoin  the  defendants  from  diverting  the  same  from 
his  land.  Courts  have  refused  to  apply  the  rule  applicable 
to  surface  water  where  the  water  was  a  benefit  and  not  an 
injury.  AhboU  v.  K.  C,  St.  J.  &  G.  B.  R.  Co.  83  Mo.  272; 
O'Brim  V.  iSt.  Fauly  25  Minn.  335;  Chesley  v.  King^  74  Me. 
174;  Washb.  Easements,  49;  Swett  v.  Outts,  50  N.  H.  439; 
McClure  v.  Red  Wing^  28  Minn.  186;  Pettigrew  v.  FvcmsviUe^ 
25  Wis.  229;  Ilayt  v.  JTudsoUy  27  id.  659.  The  Goodyear 
<5ontract  was  one  that  a  court  of  equity  will  enforce.  Morse 
V.  Copdandy  2  Gray,  302;  Van  OhZen  v.  Van  Ohlen,  56  lU. 
529;  Rerichv.  Kem^  14  Serg.  &  R.  267;  Coffmam,  v.  Rolhins^ 
8  Oreg.  278;  Vegkte  v.  Ra/rita/n  W.  P.  Co.  19  N.  J.  Eq.  142; 
Olmstead  v.  Abbott^  61  Vt.  281 ;  Newcornh  v.  Rm/ce^  42  Neb. 
323;  Bunting  v.  ITiekSy  7  Reports,  293. 

The  following  opinions  were  filed  September  28, 1898: 

Newmax,  J.  The  main  inquiry  on  this  appeal  is  whether 
the  evidence  establishes  the  existence  of  an  ancient  water- 
course across  the  plaintiflf's  land,  which  was  diverted  into  the 
logging  ditch  which  was  dug  by  the  Goodyears,  or  whether 
the  water  which  was  gathered  into  and  conducted  by  that 
ditch  was  mere  surface  and  percolating  water;  for,  although 
the  plaintiff  does  not  now  complain  of  the  digging  of  the 
ditch,  but,  on  the  contrary,  finds  it  to  be  to  his  advantage 
and  desires  it  to  be  maintained  and  kept  in  repair  in  its  pres- 
■ent  location  upon  his  land,  still  the  question  whether  the 
Vol.100— 21 
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ditch  diverted  an  ancient  watercourse,  or  is  a  mere  conduit 
of  surface  water,  has  an  important  bearing,  and  may  be  con- 
trolling, upon  the  question  of  the  right  of  the  defendants  to 
change  the  course  and  location  of  the  ditch  so  as  that  it 
shall  not  cross  the  plaintiflf's  land.  If  it  was,  in  truth,  an 
ancient  watercourse,  it  is  the  right  of  the  plaintiff  that  it  be 
allowed  to  flow  through  his  land  as  it  was  accustomed  afore- 
time to  flow,  or,  at  least,  in  the  substituted  channel  which 
the  defendants  have  provided  for  it.  While,  on  the  other 
hand,  if  it  be  mere  surface  water  which  is  gathered  into  and 
conducted  by  the  ditch,  its  diversion  from  his  land  is  not 
such  a  wrong  as  affords  him  ground  for  an  action.  If  he  is 
damaged  by  it,  it  is  dcvnnum  absque  injuria.  So,  the  ques- 
tion whether  it  was  an  ancient  watercourse  which  was  di- 
verted by  the  Goodyear  ditch  is  the  question  upon  which 
the  case  turns,  and  it  is  a  question  of  no  inconsiderable  prac- 
tical importance  to  the  parties  to  the  present  action,  not 
only,  but  to  all  that  portion  of  the  public  which  is  interested 
in  the  culture  of  cranberries. 

Cranberry  marshes  are  improved  in  various  ways, —  if  too 
wet,  by  the  drainage  of  the  surface  and  percolating  water; 
if  too  dry,  by  the  storage  of  the  surface  and  percolating 
water  by  means  of  dams,  to  be  used,  at  the  proper  time,  in 
irrigation,  or  to  protect  the  crop  from  untimely  frosts  by 
inundation.  If  it  shall  be  deemed  that  a  marsh,  through 
which  a  considerable  volume  of  water  is  strained  by  percola- 
tion, and  on  the  surface  of  which  surface  water  at  times 
stands  or  flows,  is,  in  its  entire  breadth,  a  natural  water- 
course and  subject  to  the  rules  of  use  and  diversion  appli- 
cable to  watercourses,  the  decision  will  have  an  important 
effect  on  the  improvement  of  cranberry  marshes.  It  will 
greatly  restrict  the  mode  and  possibility  of  such  improve- 
ment. This  marsh  is  not,  practically,  unlike  cranberry 
marshes  in  general.  Such  marshes  are  usually  formed  and 
fed  by  springs  which  flow  in  along  the  margin,  or  from 
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higher  ground,  as  rills  or  small  watercourses.  The  water  is 
strained,  by  percolation,  through  the  marsh,  supplying  moist- 
ure as  it  passes,  and,  at  the  lower  end,  assembles,  to  consti- 
tute again  a  watercourse.  The  practical  question  seems  to 
be,  Is  this  water,  in  its  entire  course  through  the  marsh,  to 
be  deemed  to  be  within  the  channel  of  an  ancient  water- 
course, and  is  the  entire  marsh  to  be  deemed  to  be  within 
the  banks  of  that  channel  ? 

What  is  essential  to  constitute  a  watercourse  is  well  settled 
and  defined  by  the  decisions  of  this  court:  "  It  must  be  a 
stream  vmmWy  flowing  in  a  particular  direction,  though  it 
need  not  flow  continually.  It  may  sometimes  be  dry.  It 
must  flow  in  a  definite  channel,  having  a  bed,  with  sides  or 
banks,  and  usually  discharge  itself  into  some  other  stream  or 
body  of  water.  It  must  be  something  more  than  a  mere  sur- 
face drainage  over  a  tract  of  land,  occasioned  by  unusual 
freshets  or  other  extraordinary  causes."  Hoyt  v,  HudsoUj 
27  Wis.  656;  Fryer  v.  Warm,  29  Wis.  511;  Eulrich  v.  Ricfi- 
ter^  37  Wis.  226;  Lessard  v.  Stram,  62  Wis.  112.  The  bed  is 
the  characteristic  which  distinguishes  a  watercourse  from 
mere  surface  drainage,  and  from  percolating  water.  Gould, 
Waters,  §  41.  "  In  general,  in  order  to  constitute  a  water- 
course, the  channel  and  banks  formed  by  the  flowing  water 
must  present  to  the  eye,  on  a  casual  glance,  the  unmistak- 
able evidences  of  the  frequent  action  of  running  water." 
Id.  §  264.  "  It  must  have  a  well-defined  and  substantial  ex- 
istence."   Eulrich  V,  HichteTj  supra, 

Nothing  which  is  said  in  the  opinion  on  the  former  appeal 
in  this  case  (84  Wis.  438)  is  necessarily  out  of  harmony  with 
this  definition  of  a  watercourse.  The  question  there  decided 
arose  on  a  demurrer  to  the  complaint.  It  was  whether  the 
complaint  stated  facts  which  showed  the  existence  of  an 
ancient  watercourse  across  the  plaintiff's  land.  The  com- 
plaint did  not,  in  terms,  allege  the  existence  of  such  a  water- 
course, but  stated  facts  from  which  it  was  claimed  the  court 
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should  infer  its  existence.  The  only  question  presented  by 
that  appeal  was  whether  the  court  could  infer  the  existence 
of  such  watercourse  from  the  facts  pleaded.  On  this  point, 
after  quoting  from  the  complaint,  the  court  say  (page  450) : 
"Would  it  not  be  idle  and  hypercritical  to  say:  'But  this 
description  does  not  use  the  words  "  bed  and  banks "  and 
"  current,"  — the  language  of  the  books  in  describing  a  water- 
course '  ?  These  waters  in  such  volume  could  not  flow  con- 
tinuously, always  in  a  distinct  and  plainly  marked  channel^ 
wdl  defined  and  established^  without  making  for  themselves 
a  bed  and  banks  or  sides  to  the  stream  in  the  places  men- 
tioned, one  of  which  is  on  the  land  of  the  plaintiff.  It  is  a 
most  reasonable,  necessary,  and  inevitable  consequence  by 
the  laws  of  nature.  Such  a  body  of  water,  gathered  into 
a  stream  and  flowing  in  one  channel  continuously,  could  not 
help  from  cutting  for  itself  in  suitable  soil  or  high  ground 
a  watercourse,  with  banks,  bed,  and  current,  any  more  than 
it  could  help  from  running  down  an  inclined  plane."  The 
ground  upon  which  the  decision  went  is  evident  from  this 
language.  It  is  that  the  complaint  does,  in  effect,  allege 
that  a  considerable  stream  of  water  had  been  accustomed  to 
flow  cantintKmsly^  always  in  a  distinct  and  plainly  marked 
cliannd^  well  difined  and  established,  across  the  plaintiff's 
land,  and  that  such  continuous  fiowing  in  one  channel  had 
inevitably  made  a  channel,  with  bed  and  banks;  hence  that 
the  complaint  by  irresistible  inference  alleged  facts  which 
would  establish  the  existence  of  a  watercourse.  The  law  of 
this  case,  as  established  by  that  decision,  is  that  upon  proof 
of  the  facts  deemed  to  be  alleged,  the  plaintiff  will  be  en- 
titled to  judgment 

It  is  not  here  questioned  that  such  a  volume  of  water, 
flmoing  continuously  across  the  plaintiff's  land,  in  a  distinct 
and  plainly  marked  channel^  wdl  defined  and  established, 
would  constitute  a  watercourse.  The  question  now  pre- 
sented is  whether  the  evidence  given  on  the  trial  did  estab- 
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lish  the  existence  of  such  a  stream,  flowing  continuously  or 
usually  across  the  plaintiff's  land,  in  a  distinct  and  well- 
defined  channel.  There  is  no  conflict  or  uncertainty  in  the 
evidence  bearing  upon  this  question,  nor  are  the  facts  as 
found  by  the  trial  court  difficult  to  reconcile  with  the  evi- 
dence. The  court  finds  that  the  water  from  Big  Lake  was 
discharged  by  a  channel  or  outlet  to  the  southeast,  and 
thence,  "though  not  by  a  continuous  surface  .channel,  but 
with  a  definite  and  clearly  marked  j^Ziw^,  in  a  southeasterly 
direction,"  across  the  intervening  lands,  into  Beaver  Creek; 
"  that  though,  under  natural  conditions,  the  water  spreads 
out  in  places  and  flows  over  and  through  the  peat  and  moss, 
.  .  .  it  in  many  places  made  for  itself  channels,  with  bed 
and  banks,  some  of  which  channels  stiU  exist,^^  The  evi- 
dence shows  that  this  condition  of  the  marsh  was  more  than 
three  miles  long,  and  more  than  two  miles  wide.  Some  of 
these  supposed  channels  were  upon  the  plaintiff's  land,  some 
were  upon  the  lands  to  the  north,  and  some  to  the  south,  of 
plaintiff's  land.  They  were  not  continuous  in  any  particu- 
lar direction,  as  being  parts  of  the  same  continuous  channel. 
The  evidence  shows  with  satisfactory  clearness  that  these 
supposed  channels  were  in  truth  no  channels  at  all.  They 
were  mere  depressions  in  the  surface  of  the  marsh,  into 
which  surface  water  gathered  and  stood  until  it  evaporated 
or  found  way  through  the  soil  by  percolation.  The  moss 
and  vegetation  were  killed  by  the  standing  water,  but  there 
was  no  evidence  of  erosion  by  running  water.  These  pseudo 
and  discontinuous  channels  were  widely  dispersed  over  the 
marsh,  and  bore  no  such  relation  to  each  other  as  to  indi- 
cate that  they  had  constituted  together  one  continuous 
channel  of  a  watercourse  across  the  marsh.  Nor  are  they 
more  numerous  on  the  plaintiff's  land  than  they  are  upon 
the  lands  to  the  north  and  to  the  south  of  his.  If  these  are 
to  be  deemed  channels  of  streams,  then  this  marsh  is  the 
seat  of  many  watercourses,  and  it  would  be  difficult  to  iden- 
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tify  and  locate  one  as  the  plaintiffs  watercourse.  It  is  in- 
conceivable that,  if  even  a  considerable  part  of  the  water 
which  was  gathered  into  the  logging  ditch  had  been  accus- 
tomed to  flow  continuously  or  usually  across  the  plaintiff's 
land  in  a  definite  channel,  it  should  not  have  made  for  itself, 
through  that  soft  and  easily  eroded  soil,  a  distinct  and 
plainly  marked  channel,  such  as  would  present  to  the  eye, 
upon  a  casual^  glance,  the  appearance  of  a  continuous  water- 
course. One  would  suppose  that  it  would  at  least  have 
killed  the  vegetation  in  the  line  of  its  flow.  As  said  by  the 
court  in  the  former  opinion,  the  making  of  a  distinct  aA\d 
plainly  marked  channel  for  itself  was  an  vnevitahle  conse- 
qicenee  of  such  a  flow  of  such  a  volume  of  water  across  the 
plaintiff's  land.  The  inference  is  irresistible  that  there  has 
been  no  such  accustomed  and  continuous  flow  of  any  appre- 
ciable current  of  water,  either  across  the  plaintiff's  land  or 
across  any  part  of  the  marsh.  In  ordinary  conditions,  there 
is  no  appearance  of  running  water  upon  the  surface  of  the 
marsh,  yet  in  many  places  the  foot  sinks  into  water  beneath 
the  vegetation;  but  it  is  not  running  water  and  has  no  ap- 
preciable current. 

Clearly,  this  falls  far  short  of  establishing  such  a  "well- 
defined  and  substantial  existence  "  as  is  essential  to  consti- 
tute a  surface  watercourse.  If  so,  which  one  of  all  these 
pseudo  and  discontinuous  channels  is  the  true,  definite,  and 
manifest  watercourse  ?  Nor  is  there  evidence  of  the  exist- 
ence of  such  a  subsurface  stream  as  is  recognized  to  be  a 
watercourse.  To  be  such,  a  subsurface  stream  must  follow 
a  definite  and  known  channel.  Subsurface  currents  or  per- 
colations which  do  not  follow  definite  and  known  channels 
are  not  governed  by  the  rules  respecting  the  use  and  diver- 
sion of  watercourses,  but,  although  of  considerable  volume, 
are  treated  in  law  the  same  as  surface  water.  The  water  is 
deemed  to  be  a  part  of  the  soil  itself,  and,  to  the  same  ex- 
tent, subject  to  whatever  disposition  the  owner  of  'the  land 
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may  choose  to  make;  and,  if  some  damage  happens  to  an 
adjacent  proprietor  by  the  interception  of  some  subterranean 
current,  that  is  darrmum  ahaque  injuria.  This  is  established 
by  the  great  weight  of  authority.  Ooodale  v.  TutUey  29  N.  Y. 
459-466;  Ddhi  v.  Toumana,  45  N.  Y.  362;  Phelps  v.  Nowlen^ 
72  N.  Y.  39;  Ba/rJdey  v.  WUcox,  86  N.  Y.  140-147;  Bloodgood 
V,  Ayersy  108  K  Y.  400;  GfreenZeafv.  Francis^  18  Pick.  117; 
Do/vis  V.  Spavlding^  157  Mass.  431 ;  Bassett  v.  SaUabury  Mfg. 
Co.  43  ]Sr.  H.  569;  Swett  v.  CuUs,  50  K  H.  439;  Chatfidd  v. 
WUson^  28  Vt.  49;  Boath  v.  DriscoU^  20  Conn.  533;  Frazier 
V.  Brown^  12  Ohio  St.  294;  Eamon  v.  McCue,  42  Cal.  303; 
Southern  P.  B.  Co.  v.  Dufov/r^  95  Cal.  615;  Oould  v.  Eaton^ 
111  Cal.  639;  WheaOey  v.  Bcmgh,  25  Pa.  St.  528;  Haldeman 
V.  BruchhaH^  45  Pa.  St.  514;  Coleman  v.  ChadAJoickj  80  Pa.  St. 
81 ;  Moder  v.  Caldwell^  7  Nev.  363;  Taylor  v.  Welch^  6  Oreg. 
198;  Chesley  v.  King^  74  Me.  164;  Oceam,  Orove  Camp-Meet- 
ing Aaso.  V.  Comm^rs  of  Aabury  Pa/rk^  40  N.  J.  Eq.  447 ;  Acton 
V.  BlundeU^  12  Mees.  &  W.  324;  Bawatron  v.  Taylor^  11  Exch. 
369 ;  Chasemore  v.  Btchards,  7  H.  L.  Cas.  349. 

There  is  one  passage  in  the  former  opinion  which  may 
seem  on  first  view  to  be  at  variance  with  this  statement  of 
the  rule  of  percolating  waters,  as  applicable  to  this  case; 
but  it  is  believed  that,  on  analysis,  it  will  appear  that  there 
is  no  necessary  conflict.  The  passage  immediately  follows 
the  portion  above  quoted.  It  is :  "Admit  that  the  complaint 
shows  that  this  stream  spreads  over  wide  reaches  of  marsh 
and  swamp  lands,  and  percolates  the  soil  in  many  and  most 
places  between  Big  Lake  and  Beaver  Creek,  or  in  all  places 
except  those  mentioned,  where  the  ground  was  suitable  for 
cutting  a  well-defined  channel,  as  above  described;  accord- 
ing to  the  above  authorities,  such  spreading  of  a  stream 
through  marshes  and  swamps,  on  or  below  the  surface,  does 
not  militate  against  its  being  a  watercourse  in  every  essen- 
tial particular,  if  it  can  be  traced  or  identified  as  the  same 
stream.''    This  is  plainly  ambiguous.    What  is  intended  by 
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the  phrase  "  can  be  traced  or  identified  as  the  same  stream"  ? 
Did  the  court  intend  to  decide  that,  if  the  water  which 
passed  through  the  marsh  in  invisible  and  unknown  chan- 
nels could  be  traced  or  identified  as  the  same  water  which 
flows  through  Big  Lake,  then  it  can  be  deemed  a  watercourse 
throughout  that  long  and  wide  interval  where  the  stream 
IB  lost  to  vision,  and  subject  to  the  rules  applicable  to  sur- 
face watercourses  ?  Or  did  it  mean  that,  if  the  water  which 
forms  and  flows  through  the  west  branch  of  Beaver  Creek 
can  be  traced  or  identified  as  the  same  water  which  flows 
through  Big  Lake,  it  should  be  deemed  to  be  the  same  stream, 
with  the  consequences  which  flow  from  such  identity.  If 
the  former  was  intended,  it  is  absurd ;  if  the  latter,  it  is  in- 
consequential. The  authorities  referred  to  by  the  court  as 
"  the  above  authorities  "  seem  to  make  it  reasonably  clear 
that  the  court  intended  the  latter  proposition.  The  author- 
ities cited  are  Gould,  Waters,  §  264  (evidently  a  miscitation 
for  section  263);  Munkres  v.  E.  C,  St.  J.  c&  C.  £.  R.  Co.  72 
Mo.  614;  Hebron  Grramel  Road  Co,  v.  Harvey^  90  Ind.  192; 
RoVhUBon  V.  Shanks^  118  Ind.  125.  The  passage  cited  from 
Gould  on  Waters  is:  "  But  if  a  well-defined  natural  stream 
empties  into  a  swamp  or  lake,  where  all  definite  channel  is 
lost,  and  emerges  again  into  a  well-defined  channel  below, 
it  is  a  question  of  fact,  dependent  upon  the  extent  of  the 
swamp  or  lake,  whether  it  is  the  same  stream ;  and  if  it  is, 
the  owners  of  land  upon  the  lower  stream  have  riparian 
rights,  and  the  owner  of  land  on  the  stream  above  the  swamp 
or  lake  is  not  entitled  to  divert  water  therefrom  to  their  in- 
jury." The  cases  cited  are  not  in  point.  No  one  of  them 
is  a  case  of  a  stream  lost  in  a  swamp.  The  rule  stated  is 
not,  by  its  terms,  of  universal  application.  Whether  it  is  to 
be  applied  in  a  particular  case  depends,  it  seems,  upon  the 
extent  of  the  particular  swamp.  It  seems  to  be  implied  that 
it  is  inapplicable  in  the  case  of  a  swamp  which  is  of  large 
extent.    It  seems  that  a  swamp  which  is  several  miles  in 
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length,  and  of  equal  breadth,  would  properly  be  classified 
as  a  large  swamp.  So,  it  would  seem  that  the  rule  is  not 
properly  applicable  to  the  marsh  exhibited  in  the  proofs,  but, 
if  it  be  deemed  applicable,  it  brings  us  no  nearer  to  a  solu- 
tion of  the  question  in  controversy;  for  it  is  entirely  irrele- 
vant to  that  controversy  if  the  stream  which  issues  from  the 
marsh  below  is  the  same  stream  which  enters  it  from  Big 
Lake,  for  neither  is  the  plaintiff  a  riparian  owner  on  the 
lower  stream,  nor  does  the  defendants'  ditch  divert  water 
from  the  lower  stream.  It  simply  leads  the  water  which  it 
collects  to  the  defendants'  cranberry  lands  or  other  parts  of 
the  marsh,  where,  after  use,  it  is  left  to  find  its  way  through 
the  marsh,  to  contribute  to  the  lower  stream. 

The  court  was  considering  a  complaint  which  it  deemed 
to  allege,  by  necessary  inference,  a  stream  of  water  con- 
tinuously flowing  across  the  marsh,  in  a  definite  and  plainly 
marked  channel,  except  in  certain  places  where  the  soil  was 
unfavorable  to  the  cutting  of  a  channel,  which  could  be  traced 
and  identified  with  both  the  upper  and  the  lower  stream. 
It  was  not  considering  the  actual  stream  as  it  appears  in  the 
proofe,  so  utterly  lost  in  the  marsh  as  not  to  have  left  a 
vestige  of  a  true  channel  to  mark  the  line  of  its  onward 
course.  No  such  case  was  presented  by  the  complaint,  no 
such  case  was  decided.  It  would  be  unwarranted  to  assume 
that,  in  that  situation,  the  court  had  decided  that  the  lost 
stream  was  a  watercourse  throughout  the  interval  in  which 
it  remained  lost  to  sight,  between  the  points  of  its  disappear- 
ance in  the  marsh  and  its  reappearance  as  the  west  branch 
of  Beaver  Creek.  A  decision  of  the  question  was  uncalled 
for  by  the  pleadings.  Such  a  decision  would  be  absurd  in 
law,  and  disastrous  in  its  consequences.  It  would  be,  in  ef- 
fect, to  hold  that  the  entire  marsh,  in  its  whole  area,  is  the 
single  bed  of  a  watercourse;  for  it  cannot  be  known  how 
widely  through  the  marsh  the  percolating  water  is  dispersed, 
and  no  true  channel  can  be  definitely  located.    Every  part 
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of  the  marsh  is  the  channel,  as  much  as  any  part.  This  is 
an  absurd  result.  The  effect  of  such  a  decision  would  be 
disastrous,  for  it  would  greatly  embarrass  and  limit  the  pos- 
sibility of  the  improvement  of  such  lands.  Diligent  search 
has  failed  to  discover  even  one  case  which  gives  support  to 
that  proposition. 

So,  it  is  considered  that  the  court  did  not  intend,  in  that 
decision,  to  announce  any  doctrine  which  is  not  in  harmony 
with  the  view  which  the  court  now  takes  on  the  proofs  of 
the  actual  situation.  The  opinion  is  not,  at  least  necessarily, 
out  of  harmony  with  the  present  decision.  How  the  court 
would  have  decided  the  question  if  it  had  been  presented  as 
in  the  proofs  taken  on  the  trial  can  be  properly  inferred  only 
from  the  standpoint  of  the  law  itself.  Even  if,  by  dubious 
inference  or  specious  argument,  it  could  be  made  to  seem 
plausible  that  the  court  intended  to  embrace  such  a  prop- 
osition within  the  scope  of  its  decision,  its  judgment  would 
not  be,  to  that  extent,  res  judicata.  A  judgment  makes  only 
that  which  was  in  issue  and  decided  reajvdicakb.  The  rea- 
sons given  by  the  judges,  whether  few  or  many,  are  not  res 
judicata,  Nor  is  the  effect  of  the  judgment  as  an  estoppel 
either  restrained  or  enlarged  by  the  reasons  given,  nor  can 
its  effect  as  res  judicata  extend  to  any  matter  only  incident- 
ally cognizable,  or  whicn  is  to  be  inferred  by  argument 
from  the  judgment.  Freeman,  Judgments  (ith  ed.),  §§  249- 
258;  WiUiams  v.  WiUiains^  63  Wis.  58-71;  Brami  v.  Wis. 
Bendering  Co.  92  Wis.  245.  Whatever  may  have  been  in- 
tended by  that  passage,  it  clearly  is  not  here  binding  on  the 
court  as  res  judicata.  So,  it  is  considered  that  the  defend- 
ants might  lawfully  dig  and  maintain  their  ditch  on  their 
own  land,  and  are  not  liable  to  the  plaintiff,  even  if  the 
ditch  does  collect  and  divert  from  his  land  surface  and  sub- 
surface water  which  would  have  come  there,  whether  by 
surface  drainage  or  by  percolation  through  the  soil,  but  for 
the  ditch.    If  such  diversion  caused  him  damage,  it  gives 
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him  no  ground  of  action.    It  is  not  caused  by  an  unlawful 
act.     It  is  darrmv/m  absque  injuria.. 

But,  as  before  stated,  the  right  to  construct  and  maintain 
the  ditch  is  not  the  essential  point  in  controversy  in  the  ac- 
tion. It  was,  nevertheless,  needful  to  be  determined,  because 
upon  it  the  point  directly  in  controversy  seems  necessarily, 
in  great  measure,  to  turn.  The  plaintiff  is  willing  and  de- 
sires the  ditch  to  be  maintained,  as  at  present  located,  across 
his  land.  It  is  to  his  advantage  that  it  be  so  maintained. 
It  brings  to  his  land  a  supply  of  water,  which  is  useful  in 
the  prosecution  of  his  cranberry  industry,  and  at  the  cost 
of  the  defendants.  The  defendants  propose  to  remove  the 
ditch  from  plaintiff's  land,  by  changing  its  course  so  that  it 
shall  not  cross  his  land  but  shall  cross  the  land  of  the  de- 
fendant Stichneyy  above  the  plaintiff's  line.  This  is  partly 
to  be  relieved  of  the  burden  of  furnishing  water  to  the  plaint- 
iff's cranberry  marsh,  and  partly  to  better  serve  their  own 
interests.  The  action  is  to  prevent  the  proposed  change  in 
the  course  of  the  ditch,  and  to  require  the  defendants  to 
maintain  and  keep  it  in  repair,  in  its  present  location,  for 
plaintiff's  benefit.  The  trial  court  held  and  adjudged  that 
the  ditch  diverted  a  watercourse,  and  had  become  a  legal 
watercourse  in  its  present  location,  and  could  not  lawfully 
be  diverted  to  another  course,  away  from  the  plaintiff's  land, 
without  the  plaintiff's  consent,  and  that  the  plaintiff  was 
entitled  to  have  it  maintained  and  kept  in  repair  forever,  so 
that  the  plaintiff  may  perpetually  receive  therefrom  water 
to  irrigate  his  cranberry  marsh;  and  the  defendants  are 
forbidden  to  change  the  course  of  the  ditch,  or  to  divert  its 
current  from  the  plaintiff's  land,  and  are  enjoined  to  keep 
the  ditch  in  repair,  so  that  the  plaintiff  may  receive  his 
needed  supply  of  water  from  it  perpetually.  This  right  is 
claimed  for  the  plaintiff  on  two  principal  grounds.  (1)  That 
by  the  diversion  of  an  ancient  watercourse  the  defendants 
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have  established  a  legal  watercourse  in  the  present  location 
of  the  ditch,  which  they  may  not  divert  to  the  plaintiflTs  in- 
jury;  and  (2)  that  by  the  Goodyear  contract  and  the  assump- 
tion of  the  performance  of  its  stipulations  by  the  defendants, 
the  defendants  are  under  contract  obligation  to  the  plaint- 
ifiE  to  maintain  the  ditch  and  keep  it  in  repair  in  its  present 
location  forever,  for  the  benefit  of  his  cranberry  industry. 

To  determine  the  first  ground  on  which  this  claim  is 
founded,  it  became  necessary  to  ascertain  and  determine 
whether  it  was,  in  truth  and  in  law,  an  ancient  watercourse 
which  had  been  diverted  into  the  ditch,  and  whether  it  con- 
tinued to  be  a  legal  watercourse  in  its  new  course  and  loca- 
tion, or  whether  it  was  the  mere  diversion  and  leading  away 
of  mere  surface  or  percolating  waters;  for  it  may  well  be 
that  parties  who  divert  a  watercourse  into  and  through  a 
new  and  artificial  channel  should  be  deemed  only  to  have 
established  a  new  course  and  channel  for  the  same  water- 
course, which  is  subject  to  the  same  rules,  as  to  its  use  and 
diversion,  as  applied  to  it  in  its  ancient  channel  (Gould, 
Waters,  §  225 ;  Wood,  Nuisances,  §  399;  Stevens  Point  Boom 
Co,  V.  Beilly,  44  Wis.  295-298) ;  while  mere  surface  water  does 
not  become  a  watercourse  by  being  gathered  into  a  ditch 
and  led  away  (Wood,  Nuisances,  §  401 ;  I^ryer  v.  Wame^  29 
Wis.  511 ;  Stcmchjield  v.  Newton^  142  Mass.  110).  Since  it  is 
considered  that  it  was  mere  surface  and  percolating  water 
which  was  gathered  into  this  ditch^  it  follows  that  it  was 
still  subject  to  be  used  and  disposed  of,  for  his  own  purposes, 
by  the  proprietor  of  land  upon  which  it  came.  Wood,  Nui- 
sances, §  402  et  seq.;  Curtias  v.  Ayrault^  47  N.  T.  73-82.  The 
proposed  new  ditch  upon  the  land  of  the  defendant /Sfi<?^7i^, 
above  the  plaintiff's  land,  was  not  a  violation  of  any  right 
of  the  plaintiff.  Stickney  had  the  right  to  dispose  of  such 
surface  and  percolating  water  as  came  to  his  land  for  his 
own  purposes,  and  in  such  manner  as  best  suited  his  inter- 
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€sts  or  choice;  The  other  defendants  might  well  stand  on 
his  right,  for  they  are  in  privity  with  him.  So,  the  first 
ground  of  this  claim  is  untenable. 

It  remains  to  be  considered  in  what  measure,  if  at  all,  the 
plaintiff's  rights  in  this  ditch,  and  to  the  use  of  its  water, 
have  been  strengthened  by  the  Goodyear  contract.  It  can- 
not, of  course,  be  claimed  that  the  defendants  are  under  any 
greater  or  different  obligation  to  the  plaintiff  in  respect  of 
the  maintenance  and  repair  of  the  ditch  than  rested  upon 
the  Goodyears  at  the  time  of  the  sale  to  Iloffman;  for  the 
defendants,  at  most,  have  agreed  only  to  save  the  Goodyears 
harmless  against  their  obligations  to  the  plaintiff  at  that 
time.  At  that  time  the  contract  still  rested  in  parol.  The 
defendants  could  not  be  made  liable  on  a  contract  subse- 
quently made.  The  contract  is  noticeable  for  what  it  omits. 
It  does  not  specify  that  the  Goodyears  shall  maintain  the 
ditch,  nor  that  they  shall  keep  it  in  repair.  They  promise 
nothing,  except  that  the  plaintiff  may  get  water  from  the 
ditch.  Nor  does  the  contract  specify  for  how  long  the 
plaintiff  shall  be  permitted  to  take  the  water.  It  might  be 
a  question  of  some  difficulty  to  determine  how  far  it  was  in- 
tended to  bind  the  Goodyears.  Yet  it  may  be  fairly  assumed 
that  the  parties  contemplated  some  benefit  to  the  plaintiff 
from  it.  But  it  is  not  necessary  to  inquire  what  the  precise 
measure  of  the  obligation  was  which  the  Goodyears  intended 
to  assume,  for  it  seems  clear,  in  any  aspect,  that  the  con- 
tract was  void  under  the  statute  of  frauds,  and  not  binding 
at  all  on  the  Gk)odyears.  If  it  was  intended  to  give  the 
plaintiff  some  interest  in,  and  control  over,  the  ditch,  it  was 
invalid  for  that  purpose  because  not  made  in  writing.  K.  S. 
1878,  sec.  2302.  The  ditch  is  land  within  the  meaning  of 
the  statute.  E.  S.  1878,  sec.  4971;  3  Kent,  Comm.  401; 
1  Washb.  Eeal  Prop.  4.  If  the  contract  could  not,  accord- 
ing to  its  terms  and  the  intention  of  the  parties,  be  com- 
pletely performed  within  one  year  from  its  making,  it  is 
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void  because  not  in  writing.  R.  S.  1878,  sec.  2307;  White 
V.  HancheU,  21  Wis.  415;  JU%on  v.  Gilbert,  26  Wis.  637; 
Doyle  V.  Dixon,  97  Mass.  208.  Whichever  horn  of  this  di- 
lemma the  plaintiff  may  choose  to  take,  the  result  is  the 
same  to  him.  If  the  contract  was  to  be  completely  per- 
formed within  one  year  and  so  was  valid,  then  it  had  been 
fully  performed  and  discharged  before  Hoffmwn  bought  the 
ditch.  If  it  was  not  intended  that  it  should  be  completely 
performed  within  a  year,  but  that  its  performance  should 
be  continuous  through  a  series  of  years,  then  it  was  void, 
and  not  binding  upon  Goodyear,  at  the  time  when  Hoffrrum 
bought.  In  neither  case  is  the  plaintiff's  case  made  stronger 
by  reason  of  the  contract. 

On  the  whole  case,  it  is  considered  that  the  evidence  fails 
to  show  an  ancient  watercourse  across  the  plaintiff's  land ; 
that  the  ditch  diverted  no  ancient  watercourse,  but  inter- 
cepted and  collected  only  surface  and  percolating  water; 
that  this  was  not  a  wrong  of  which  plaintiff  can  complain; 
that  the  ditch  did  not  become  a  legal  watercourse;  that  the 
water  conveyed  by  the  ditch  did  not  cease,  in  legal  contem- 
plation, to  be  surface  water,  subject  to  be  used  or  disposed 
of  by  the  owners  of  the  land  upon  which  it  came;  and  that 
the  defendants  are  under  no  contract  obligation  to  maintain 
the  ditch  or  keep  it  in  repair  for  the  plaintiff's  benefit. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  dismiss 
the  complaint.  The  printed  case  is  needlessly  large.  The 
cost  of  printing  the  case,  to  be  taxed,  is  limited  to  500  pages. 

Maeshall,  J.  I  respectfully  but  earnestly  dissent  from 
the  decision  reached  in  this  case  and  the  reasons  given  to 
justify  such  decision.  It  occurs  to  me  that  argument  as  to 
the  law  respecting  what  constitutes  a  watercourse  would 
show  a  want  of  comprehension  of  the  force  of  the  principles 
to  which  I  shall  refer.    That  will  account  for  the  entire  ab- 
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sence  from  this  opinion  of  any  attempt  at  such  argument. 
The  law  for  this  case  was  definitely  settled  on  the  first  ap- 
peal. Case  V.  Sqfman,  84  Wis.  438.  The  decision  was 
rendered  by  a  divided  court.  Justices  Orton  and  Lyon  and 
the  present  Chief  Justice  concurred  in  that  decision,  and  Jus- 
tices WiNSLOw  and  Pinney  dissented.  By  such  decision  the 
determination  of  the  lower  court  as  to  the  sufficiency  of  the 
complaint  was  overruled.  The  questions  involved  were: 
What  are  the  requisites  of  a  watercourse  ?  and  Does  the  com- 
plaint allege  the  existence  of  such  requisites  ?  The  initial 
question  here  is.  Did  the  trial  court  find  the  facts  which  this 
court  held  sufficient  to  constitute  a  watercourse  ?  and  if  an- 
swered in  the  affirmative,  to  be  followed  by  the  question, 
Can  the  findings  in  that  regard  be  disturbed  on  the  evidence, 
under  the  principle  of  law  governing  that  subject?  I  have 
no  apologies  to  make  for  the  former  decision.  I  am  not 
called  upon  to  justify,  and  have  no  right  to  question,  it  in 
any  particular,  yet  have  no  hesitation  in  saying  that,  in  my 
opinion,  its  conclusions  are  unmistakable,  the  reasoning  upon 
which  they  are  based  is  unanswerable;  it  is  well  supported 
by  prior  elementary  and  judicial  authority,  and  has  been 
referred  to  and  applied  by  eminent  courts  since  it  was  ren- 
dered in  well-considered  cases,  as  the  Chief  Justice  shows  in 
his  dissenting  opinion.  Whether  right  or  wrong,  all  must 
concur  that  it  is  the  law  of  this  case  and  that  effect  should 
be  given  to  it  the  same,  precisely,  as  if  there  were  neither 
then  nor  now  any  division  of  opinion  existing  in  respect  to 
its  stating  the  law  correctly.  No  material  part  of  it  should 
be  eliminated  by  hypercritical  reasoning  or  rejected  as  "  in- 
consequential and  absurd,''  tested  by  a  present  view  of  the 
law.  My  brethren  of  the  majority  recognize  the  general 
principle,  yet,  as  it  seems  to  me,  by  a  refinement  of  reason- 
ing, they  fence  in  the  former  decision  so  as  to  clearly  narrow 
its  obvious  scope  and  meaning,  and  practically  overrule  it. 
In  my  judgment  it  should  be  closely  followed  in  letter  and 
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spirit,  and  the  rule  in  that  regard  covers  all  the  grounds 
upon  which  the  decision  was  based. 

What  was  said  at  the  close  of  the  preceding  paragraph  is 
one  of  the  grounds  of  my  dissent.  Some  reference  to  prece- 
dents respecting  the  binding  force  of  a  former  adjudication 
seems  to  be  necessary  at  this  point,  not  because  there  is  any 
difference  of  opinion  as  to  the  general  principle,  but  to  show 
that  it  should  be  broadly  and  firmly  applied. 

It  is  bad  enough  to  have  the  law  changed  when  once  set- 
tled by  the  courts.  The  law  as  once  settled  for  a  particular 
case  cannot  be  so  changed  without  violating  a  principle 
firmly  established  and  absolutely  necessary  to  the  due  ad- 
ministration of  justice.  In  Nooncm  v.  Orton^  4t  Wis.  335,  a 
demurrer  to  a  bill  filed  turned  on  whether  a  lease  was  a  de- 
mise of  water  merely,  or  of  water  and  an  interest  in  land. 
The  case  was  again  before  the  court  on  appeal  from  the  judg- 
ment rendered  on  a  trial  of  the  issue  formed  by  the  com- 
plaint and  answer.  27  Wis.  300.  On  such  second  appeal 
an  effort  was  made  to  reopen  the  question  of  the  proper 
construction  of  the  lease,  and  on  that  point  Mr.  Justice 
OoLE,  speaking  for  the  court,  said:  "The  counsel  for  the  de- 
fendant has  criticised  somewhat  the  soundness  of  that  decis- 
ion, and  has  attempted  to  restrict  the  extent  of  the  proposi- 
tions of  law  there  decided.  But  it  seems  to  me  impossible 
to  say  that  the  above  points  were  not  fairly  raised  by  the 
issue  of  law  presented  by  the  demurrer  to  the  bill  and  passed 
upon  by  the  court.  So  that,  whether  rightly  or  erroneously 
decided,  those  questions  are  no  longer  open  for  discussion, 
but  are  clearly  res  adjudicatcey  In  Lathrop  v.  Knapp^  27 
Wis.  214,  certain  questions  of  law  raised  on  a  general  de- 
murrer to  the  complaint  were  decided.  The  case  came  here 
again  on  appeal  from  the  judgment.  37  Wis.  312.  In  the 
meantime  Mr.  Ryan  became  chief  justice  in  place  of  Dixon, 
0.  J.,  and  Mr.  Justice  Lyon  became  a  member  of  the  court 
in  place  of  Justice  Paine.     On  the  first  appeal  Mr.  Justice 
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Paine  declined  to  sit;  Dixon,  0.  J.,  Was  in  favor  of  affirm- 
ance and  Justice  Cole  of  reversal.  On  such  division  of  the 
court  the  order  of  the  lower  court  was  affirmed  as  a  neces- 
sary result.  On  the  second  appeal  Justice  Lyon,  for  per- 
sonal reasons,  declined  to  sit,  and  a  strong  appeal  was  made 
to  the  court  to  review  the  question  decided  on  the  first  ap- 
peal, because  of  the  fact  that  the  affirmance  of  the  order  of  the 
lower  court  was  on  a  division  ex  necessitate.  A  concurrence 
of  Ryan,  0.  J.,  with  Mr.  Justice  Cole  would  have  overruled 
the  decision  on  the  former  appeal.  On  the  effect  of  the 
former  judgment  imder  these  circumstances,  the  chief  jus- 
tice, in  delivering  the  opinion  of  the  court,  said:  "I  cannot 
entertain  a  doubt  that  all  the  questions  settled  by  the  judg- 
ment of  this  court  on  ihe  demurrer  are  res  a^vdicatm  in 
this  cause,  in  this  court  and  in  all  courts,  and  with  the  same 
effect  as  if  that  judgment  had  been  pronounced  by  a  unani- 
mous court.  Less  effect  could  be  given  to  such  a  judgment 
only  by  going  behind  the  judgment;  and  that  would  tend 
to  subvert  all  principles  on  which  the  conclusiveness  of 
judgments  rests.  I  do  not  see  why,  if  courts  could  avoid  the 
conclusiveness  of  a  judgment  because  it  proceeds  on  a  dis- 
agreement of  the  judges,  courts  mights  not  as  well  avoid 
the  conclusiveness  of  a  judgment  because  it  proceeds  on  an 
opinion  founded  in  mistaken  conclusions  of  fact  or  law.  In 
both  cases,  alike,  the  judgment  is  impeached  yj>r  not  resting 
on  sormd  fiuUcial  conclusions.  The  answer  to  all  such  at- 
tacks upon  the  sanctity  of  judgments  is  found  in  the  safe 
and  settled  rule  that  judgments  are  exproprio  mgore  conclu- 
sive. Judida  sunt  ta/nqua/m  juris  dicta^  et  pro  veritate  ao- 
dpiuntv/r.  This  has  been  expressly  held  of  judgments  ex 
necessitate  of  a  divided  court."  In  I^ire  Dept,  of  Oshhosh  v. 
Tuttley  60  Wis.  562,  on  appeal  from  a  judgment,  Mr.  Justice 
Lyon,  speaking  of  questions  decided  on  a  former  appeal 
from  an  order  sustaining  a  demiurer  to  the  complaint,  said: 
"  The  question  is  res  a^vdicata,    •    •    .    Whether  the  de- 
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cision  is  sound  or  unsound,  for  the  purposes  of  this  case  the 
question  is  irrevocably  settled."  See,  also,  EUia  v.  N.  P. 
H.  Co.  80  Wis.  459,  on  the  same  subject. 

From  what  has  preceded  it  is  obvious  that  the  judgment 
of  this  court,  heretofore  rendered,  settled  forever  every  ques- 
tion legitimately  included  within  and  covered  by  it,  for  now, 
at  least,  the  principle  of  estoppel  by  former  judgment  must 
prevail  and  govern  absolutely.  In  the  words  of  the  learned 
chief  justice  in  Zathrqp  v.  Knapp^  37  Wis.  312:  "  Judgments 
are,  as  it  were,  the  words  of  the  law  and  are  received  as 
truth."  Such  words  are  infallible  between  the  parties,  and 
for  the  case  and  court,  and  for  all  courts. 

The  foregoing  covers  the  question  of  the  force  of  the  rule 
of  former  adjudication.  A  few  words  now  as  to  the  scope 
of  the  principle.  Kespecting  the  existence  of  such  general 
principle  there  can  by  no  disagreement.  It  is  a  hedging  in 
of  the  principle  by  my  brethren,  within  limits  not  justified 
by  well-settled  law,  as  I  view  it,  to  which  I  dissent.  It  will 
not  do  to  merely  say  that  the  oniy  question  settled  on  the 
former  appeal  is  that  the  complaint  states  a  cause  of  action  y 
amd  that  the  question  Jiere  is  whetJier  the  fa^  found  hy  the 
court  prove  the  existence  of  a  watercourse.  True,  whether  the 
complaint  stated  a  cause  of  action  was  formerly  the  issue, 
but  that  included  all  questions  necessarily  within  that  issue 
and  determined  in  order  to  reach  the  decision  which  was 
rendered;  not  merely  the  questions  which  we  may  say  were 
necessarily  within  the  issue,  but  all  questions  which  the 
court,  by  its  construction  of  the  pleading,  considered  within 
the  issue.  Wells,  Ees  Adjudicata,  §  217.  "  JEvery  proposi- 
tion assumed  or  decided  hy  the  cou/rt^  leading  up  to  tJie  final 
conclusion^  amd  upon  which  such  conclusion  was  hasedj  was  as 
effectually  passed  upon  as  the  ultimate  question  which  was 
finaUy  solved.'^^  Trustees  of  School  Dist  v.  Stacker ^  42  N.  J. 
Law,  115.  That  is  to  say,  none  of  the  grounds  upon  which 
the  decision  rests,  which  were  assumed  by  the  court  to  be 
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within  the  issues,  can  properly  be  said  to  be  obiter  d/ictmn 
because  some  of  them  were  really  unnecessarily  so  assumed. 
The  judgment  is  authority  upon  all  the  points  which  the 
record  shows  the  court  considered  and  decided  in  rendering 
it.  Quack&nbuah  v.  W.  <&  M.  R.  Co,  71  Wis.  472.  It  applies 
to  all  questions  upon  which  the  court  was  required  to  form 
an  opinion  and  pronounce  judgment  {Oranner  v.  Stone,  38 
Wis.  259),  and  all  questions  raised  and  fully  discussed  on  the 
appeal  {Oiffert  v.  West,  37  Wis.  115).  The  proper  rule  cannot 
be  found  better  stated  than  by  Andbews,  J.,  in  Pra/i/  v.  Hege- 
mcm,  98  N".  Y.  351,  in  effect  thus:  *  The  estoppel  of  a  former 
adjudication  extends  to  and  renders  conclusive  every  material 
matter  within  the  issues,  which  was  expressly  litigated  and 
determined,  and  also  to  all  matters  which,  though  not  ex- 
pressly litigated  and  determined,  are  comprehended  and 
involved  in  the  thing  expressly  stated  and  decided;  what- 
ever is  necessarily  implied  is,  for  the  purposes  of  the  doctrine 
of  res  ad^udicata,  as  effectually  decided  as  matters  expressly 
stated.' 

The  doctrine  of  estoppel  by  former  adjudication  I  have 
discussed  at  some  length.  From  my  standpoint  it  is  justi- 
fied, because,  in  my  judgment,  the  opinion  of  my  brethren 
of  the  majority  clearly  violates  such  doctrine,  and  because 
it  is  considered  well  settled  in  our  jurisprudence  that,  though 
a  decision  be  wrong  and  great  hardship  may  flow  therefrom, 
it  is  far  better  that  it  stand  than  that  such  uncertainty  exist 
as  would  necessarily  grow  out  of  a  system  whereby  a  mat- 
ter adjudged  one  way  one  day  may  be  adjudged  another 
way  the  next,  between  the  same  parties,  on  the  same  facts, 
and  in  the  same  case  and  court.  Hence,  a  judicial  decision 
once  made  on  a  question  of  law,  unless  manifestly  wrong 
and  challenged  for  review  before  important  interests  have 
grown  up  under  it,  is  considered  not  open  for  discussion, 
even  where  it  subsequently  arises  between  other  parties;  and 
when  between  the  same  parties,  on  the  same  facts,  it  is  for- 
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ever  at  rest.  This  important  principle  should  be  particu- 
larly applied  to  the  end  that  the  sanctity  of  judicial  decis- 
ions may  be  firmly  established.  Sta/re  decisis^  et  nan  qtdeta 
movere^  should  not  be  departed  from  as  controlling  judicial 
policy,  unless  necessary,  in  any  ease,  and  on  the  same  case, 
between  the  same  parties,  nerer.  In  the  former  it  stands  as 
a  precedent  of  such  persuasive'  character  as  not  to  give  way 
except  to  overpowering  necessity;  in  the  latter,  as  evidence 
or  as  an  estoppel,  it  is  conclusive  and  cannot  be  departed 
from  at  all. 

It  follows  from  what  has  preceded  that  the  grounds  upon 
which  the  court  rested  the  decision  on  the  former  appeal 
are  essentially  a  part  of  such  decision.  They  are  included 
in  it  and  are  as  effectually  the  law  of  this  case  as  the  judg- 
ment they  support.  Therefore,  we  must  examine  the  com- 
plaint and  the  opinion  of  the  court  and  thereby  determine 
what  points  were  made  to  sustain  the  defendants'  conten- 
tion that  it  did  not  state  a  cause  of  action  and  the  grounds 
upon  which  such  points  were  overruled  by  the  court. 

If  anything  was  decided  on  the  former  appeal,  it  was  dis- 
tinctly held  that  if  water  issue  from  living  springs  and  flow 
constantly  in  a  well-defined  channel,  having  a  bed  and  banks 
for  a  considerable  distance,  and  then  disappear  under  the 
surface,  and  at  a  considerable  distance  from  such  point  of 
disappearance  reappear  and  flow  on  in  a  well-defined  chan- 
nel, with  bed  and  banks,  it  constitutes  a  watercourse  con- 
tinuous from  the  point  where  the  water  first  comes  to  the 
surface  at  such  springs;  and  the  law  respecting  the  rights  of 
riparian  owners  to  have  such  water  flowing  in  such  water- 
course come  to  and  pass  over  their  lands  without  interference 
by  any  person  above  them  on  the  stream,  applies;  that,  not- 
withstanding the  disappearance  of  the  water  at  a  point  above 
a  lower  riparian  owner  and  its  flowing  under  the  surface 
for  a  considerable  distance,  or  even  a  greater  part  of  the  dis- 
tance between  its  source  and  such  riparian  owner,  so  that  in 
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most  places  between  such  source  and  the  lands  of  sach  owner 
the  stream  i&  not  visible  by  any  suirf ace  indications,  if  the 
water  which  comes  to  the  surface  and  forms  a  visible  stream 
or  watercourse  at  the  lower  point  can  be  identified  as  the 
same  water  that  came  to  the  surface  at  the  spring  above, 
and  it  be  established  that  the  flow  is  continuous  from  such 
point  above,  whether  on  or  beneath  the  surface,  the  fact  of 
such  disappearance  and  flow  beneath  the  surface  does  not 
take  from  the  character  of  the  watercourse  as  being  contin- 
uous from  the  source  at  the  springs.  Numerous  decisions  of 
courts  of  the  highest  respectability  are  cited  in  support  of 
this  doctrine,  in  the  opinion  written  by  Mr.  Justice  Oeton, 
and  the  doctriae  waa  applied  to  the  case  made  by  the  com- 
plaint (quoting  from  the  complaint),  in.  eflfect,  with  conclu- 
sions thus: 

1.  Above  plaintiflPs  land  there  were  always  living  springs 
discharging  their  water  in  a  well-defined  stream  into  a  lake ; 
therefore,  we  have  unquestionably  a  watercourse.  What 
becomes  of  it  after  such  disappearance? 

2.  From  the  lake  the  water  flows  upon  and  beneath  the 
surface  of  the  lands  lying  southeast  of  the  lake  to  and  across 
the  lands  of  plaintiff,  and  then  easterly  into  Beaver  Creek, 
the  distance  being  but  a  few  miles. 

3.  Notwithstanding  the  complaint  alleges  that  the  water, 
in  passing  from  Sig  Lake  to  plaantifTs  land,  flow%  in  places, 
wholly  under  the  surface,  it  has  none  of  the  characteristics 
of  mere  surface  water,  but  all  the  characteristics,  within  the 
principles  of  law  discussed,  of  a  running  streaoL 

4.  The  natural  flow  or  stream  from  the  lake  was  well  de- 
fined and  established,  and  in  places,  one  of  which  was  upon 
plaintiffs  land,  it  had  made  a  plainly  marked  channel,  show- 
ing the  natural  flow  of  the  water. 

5.  Thereafter,  discussing  the  question  of  whether  it  was 
necessary  that  there  should  be  a  visible  flow  of  water  upon 
the  surface  in  order  to  preserve  its  character  as  a  water- 
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course,  Mr.  Justice  Obton  said  substantially:  *If  the  stream 
spreads  out  over  wide  reaches  of  marsh  and  swamp  land  and 
percolates  the  soil  in  many  and  most  places  between  Big 
Lake  and  Beaver  Creek,  or  in  all  places  where  the  soil  was 
not  suitable  for  cutting  a  well-defined  channel,  such  spread- 
ing of  the  stream  through  marshes  and  swamps  on  or  below 
the  surface  does  not  militate  against  its  being  a  watercourse 
in  every  essential  particular,  if  it  can  be  traced  or  identified 
as  the  same  stream,  and  its  identity  is  alleged  in  the  com- 
plaint in  this  case,  and  it  is  a  fact  to  be  proved  and  estab- 
lished on  the  triaL' 

From  the  foregoing  it  is  obvious  that  the  court  under- 
stood, as  the  fact  was,  that  the  complaint  charged  as  facts, 
relied  upon  to  show  that  the  water  which  plaintiff  con- 
tended constituted  a  running  stream  and  watercourse,  com- 
ing naturally  to  and  passing  over  his  land,  that  such  water 
came  first  from  living  springs  above  Big  Lake,  then  flowed 
continuously  in  a  well-defined  channel  for  some  distance  to 
and  into  such  lake;  that  it  flowed  out  of  the  lake  in  a  well- 
defined  channel  for  some  distance  to  the  southeast  and  then 
disappeared  in  the  swamp;  that  such  point  of  disappearance 
was  a  considerable  distance  above  plaintiff's  land,  and  that, 
from  such  point  to  such  land,  it  flowed  ordinarily,  in  most 
places,  under  the  surface  and  through  the  marsh  and  swamp 
in  such  a  way  as  not  to  be  visible  on  the  surface  as  a  run- 
ning stream;  that  further  down  the  water  came  to  the  sur- 
face and  was  gathered  naturally  into  a  well-defined  stream 
and  flowed  on  into  Beaver  Creek;  and  that  the  question  of 
whether  the  complaint  stated  a  cause  of  action  turned  on 
whether  the  fact  that  the  water  above  plaintiff's  land  spread 
out  over  the  marsh  and  swamp  and  percolated  through  the 
soil  and  under  the  swamp  and  through  the  peat  and  moss, 
destroyed  its  character  as  a  watercourse,  commencing  at  the 
spring  above  Big  Lake  and  reaching  to  Beaver  Creek  below 
such  lands.    That  was  the  question  discussed  and  decided. 
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and  how  ?  Obviously,  we  think  as  stated,  that  water  which 
flows  from  springs  in  a  well-defined  channel  into  a  lake, 
and  then  in  a  well-defined  channel  to  a  point  where  it 
spreads  out  over  a  swamp  or  marsh  and  disappears  under 
the  surface,  and  flows  on  by  percolating  through  the  swamp 
or  marsh  under  the  surface,  or  through  the  moss  and  peat, 
in  most  or  all  places  for  several  miles,  and  then  reappears 
and  forms  a  visible,  well-defined  stream,  is  a  watercourse 
throughout  its  whole  length  from  its  source  at  the  springs; 
that  the  existence  of  the  watercourse  up  to  the  point  of  dis- 
appearance being  established,  the  test  of  whether  the  water 
that  reappears  and  is  collected  into  the  running  stream 
below  is  a  continuation  of  such  watercourse  is  whether  such 
water,  so  collected,  can  be  identfied  as  the  same  water  that 
constituted  the  watercourse  above,  down  to  the  point  of  such 
disappearance;  that  the  source  and  running  stream  there- 
from being  once  established,  the  water  may  spread  out  over 
the  surface  or  disappear  under  the  surface,  and,  lower  down, 
reappear  as  a  visible,  running  stream,  and  spread  out  and 
disappear  and  reappear  again  and  assume  its  visible  charac- 
ter as  a  running  stream,  without  militating  against  its  char- 
acter as  a  watercourse  from  the  source  at  the  springs,  where 
it  first  issues  from  the  earth,  if  the  water  at  the  lower  point 
<5an  be  identified  as  having  come  by  a  continuous  flow  from 
such  springs.  That  being  the  question  presented  by  the  ap- 
peal and  decided  by  the  court,  such  decision  and  the  grounds 
which  the  court  assumed  to  be  necessary  to  support  it  are 
res  adjudicatm  and  absolutely  binding  in  this  case,  as  hereto- 
fore shown  in  the  discussion  of  that  subject.  "Admit,"  says 
Mr.  Justice  Obton,  "that  the  complaint  shows  that  the 
stream  spreads  over  and  through  wide  reaches  of  swamp 
and  marsh  land,  and  percolates  the  soil  in  many  and  most 
places  between  Big  Lake  and  Beaver  Creek,  or  in  all  places 
except  those  mentioned,  where  the  ground  was  suitable  for 
cutting  a  well-defined  channel  as  above  described,  such 
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spreading  of  the  Btream  .  .  .  on  ot  below  the  surface 
does  not  militate  against  its  being  a  wateroonrse  in  every 
essential  partioular,  if  it  can  be  traced  and  identified  as  the 
same  stream."  So  the  coort^  looking  at  the  complaint  most 
unfavorably  for  plaintiflf,  still  held  that  it  stated  a  good 
cause  of  action;  therefore  the  decision  is  res  adjudicaia  of 
the  questions  presented  by  such  unfavorable  construction^ 
whether  we  say  now  it  was  or  was  not  a  correct  construction. 

By  the  foregoing  we  have  clearly  shown: 

First,  that  whatever  was  decided  on  the  former  appeal^ 
and  was  deemed  necessary  to  the  decision  of  the  court  when 
made,  including  the  grounds  upon  which  the  court  reached 
such  decision,  must  rule  the  case  now;  that  our  duty  ends, 
so  far  as  the  law  of  this  case  is  concerned,  when  we  deter- 
mine what  was  decided. 

Second,  that  it  was  there  held  that  if  the  facts  were  that 
water  issued  from  living  springs  and  flowed  through  a  well- 
defined  channel  to  Big  Lake  and  out  of  such  lake  to  a  point 
where  it  spread  out  over  the  marsh  and  disappeared  beneath 
the  surface  and  percolated  through  the  moss  and  peat  form- 
ing the  surface  of  such  marsh  or  swamp,  and  at  a  consid- 
erable distance  below  such  point  of  disappearance  water 
appeared,  having  all  the  characteristics  of  a  visible,  running 
stream,  and  the  water  at  such  lower  point  can  be  identified 
as  the  same  water  that  disappeared  above,  then  that  above 
and  that  below  belong  to  one  and  the  same  watercourse. 

It  remains  to  be  seen  whether  the  facts  alleged  in  the 
complaint,  held  to  constitute  a  cause  of  action,  were  found 
to  exist  by  the  trial  court,  and,  if  so,  whether  such  findings 
can  be  disturbed  as  against  the  clear  preponderance  of  the 
evidence.  If  these  questions  are  resolved  in  plaintiff's  favor, 
he  is  entitled  to  such  relief  as  will  protect  his  rights  as  a 
riparian  proprietor,  as  against  the  defendants,  who  insist  on 
diverting  the  water  from  the  alleged  watercourse,  so  as  to 
prevent  its  reaching  his  land. 
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We  now  turn  to  the  findings  of  fact  filed  by  the  learned 
circoit  judge,  and  read  in  regard  to  the  alleged  watercourse, 
as  follows:  "  The  source  and  flow  of  water  .  .  .  in  a  state 
of  nature  was  .  .  .  asfoUows:  .  .  .  Beaver  Creek  .  .  . 
had  its  source  or  origin  in  certain  living  springs  located  in 
section  8  in  said  town.  These  springs  discharged  their  waters 
at  all  seasons  of  the  year  by  definite  and  clearly  marked 
channels  into  a  common  stream,  several  feet  in  width,  varying 
in  depth,  but  always  with  a  fixed  channel,  with  bed  and  banks 
and  steadily  fiowing  stream,  the  water  running  in  a  southeast- 
erly direction  a  distance  of  some  sixty  or  more  rods  into 
the  lake  known  as  Big  Lake.  ...  At  the  south  end  of 
Big  Lake  the  waters  were  discharged  by  a  channel  or  out- 
let to  the  southeast,  and  thence,  though  not  hy  a  conti/rmous 
Burface  chcmnd^  but  with  a  definite  and  clearly  marked  fiow, 
in  a  southeasterly  direction  through  portions  of  sections  9, 
16,  and  15,  the  north  half  and  southeast  quarter  of  section 
22,  the  south  half  of  23,  and  the  southwest  quarter  and  the 
southeast  quarter  of  section  24,  and  thence  easterly  into 
Beaver  Creek.  This  stream  from  its  source  to  where  it 
flowed  into  Beaver  Creek  was  called  the  West  Branch  of 
Beaver  Creek,  and  though  under  natural  conditions  the 
water  spread  out  in  places  and  flowed  over  and  through 
the  peat  and  moss  between  sections  8  and  24,  it,  in  many 
places  along  its  course,  made  for  itself  channels  with  bed 
and  banks,  some  of  which  channels  still  exist  in  sections  15, 
19,  22,  and  23,"  See  finding  HI.  "  At  the  southeast  of 
Big  Lake  the  waters  thereof  fiowed  out  fear  some  distance 
through  a  well-defined  outlet  of  said  lake,  with  bed  and 
banks,  and  from  thence  through  a  portion  of  section  9  and 
sections  16, 15,  22,  23,  and  24  to  Beaver  Creek.  .  .  .  From 
Big  Lake  down  to  the  continuous  channel  of  the  West  Branch 
of  Beaver  Creek  in  sections  23  and  24  the  water,  under  nat- 
ural conditions,  did  not  flow  along  and  in  a  continuous  chan- 
nel throughout  the  entire  distance,  but  through  the  larger 


Digitized  by  VjOOQIC 


346  SUPREME  OOUET  OF  WISCONSIN.        [100 

Gase  T8.  Hoffman  and  others. 

part  of  the  distance  spread  out  over  the  surface  and  beneath 
the  surface,  and  ran  through  the  moss  and  peat  in  a  gen- 
eral southeasterly  direction,  as  above  indicated.  The  vol- 
ume and  current  thereof  were  sufficient,  however,  to  plainly 
mark  its  direction  and  flow,  and  in  places,  some  of  which 
were  on  the  lands  of  the  plaintiff,  to  make  for  itself  channels, 
as  above  stated,  establishing  conclusively  that  the  waters 
flowing  oat  of  Big  Lake  naturally  came  to  and  flowed  over 
plaintiff's  land  in  section  22,  and  from  thence  to  the  east, 
where  it  was  again  collected  in  a  natural  stream  with  con- 
tinuous and  permanent  bed  and  banks.  Had  the  soil  through 
which  it  ran  been  free  from  moss  and  peat,  which  for  the 
most  part  covered  it,  the  water  would  have  made  along  its 
entire  course  a  continuous  and  well-defined  channel  with 
bed  and  banks."    Finding  IV. 

It  would  seem  that  argument  is  unnecessary  to  demon- 
strate that  the  facts  thus  found  are  precisely  those  which 
this  court  said  in  the  former  decision  are  the  essential  ele- 
ments of  a  watercourse,  and  that  to  incumber  this  opinion 
with  argument  in  that  regard  would  be  a  mere  work  of  su- 
pererogation. The  learned  circuit  judge  obviously  followed 
the  decision  with  scrupulous  care.  The  language  of  the  com- 
plaint, and  of  the  decision  of  this  court  as  to  its  sufficiency, 
are  copied  substantially  into  the  findings.  In  the  light  of 
this,  having  from  the  evidence  traced  the  water  from  its 
source  to  where  it  flowed  out  of  Big  Lake  to  the  southeast 
and  spread  over  and  disappeared  in  the  marsh,  and  found 
from  the  evidence  that  it  flowed  on  from  such  point  of  dis- 
appearance in  most  or  all  places  through  the  moss  and  peat 
and  under  the  surface  to  where  it  assumed  the  shape  of  a 
visible  stream  below  plaintiff's  land,  and  that  the  conditions 
shown  by  the  evidence  demonstrated  conclusively  that  the 
water  which  formed  a  visible,  flowing  stream  below  plaint- 
iff's land  was  the  same  water  that  flowed  out  of  Big  Lake  to 
the  southeast,  the  trial  court  could  not  come  to  any  other 
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legal  conclusion '  than  that  the  watercourse  was  continuous 
from  its  source  to  and  across  plaintiffs  land. 

It  only  remains  to  be  seen  whether  the  findings  of  fact 
are  against  the  clear  preponderance  of  the  evidence,  for  if 
not,  certainly,  by  a  rule  as  firmly  established  as  any  in  our 
jurisprudence,  they  cannot  be  disturbed,  and  plaintiff  is  en- 
titled to  substantial  relief,  as  it  is  conceded  that  if  the  facts 
establish  an  ancient  watercourse  the  canal  has  taken  its 
place. 

A  brief  review  of  the  evidence  will  amply  sustain  respond- 
ent's claim  that  the  findings  cannot  be  disturbed  under  the 
rule  above  referred  to,  and  demonstrate  clearly  that  no  other 
conclusion  could  reasonably  have  been  reached.  There  is 
evidence  in  abundance  that  before  the  building  of  the  canal, 
in  times  of  high  water,  there  was  a  perceptible  surface  fiow 
through  substantially  the  whole  distance  from  the  lake  to 
plaintiffs  land,  and  that  when  the  canal  was  dug  it  was  lo- 
cated with  reference  to  the  inflow  of  water  from  the  lake, 
as  indicated  by  water  flowing  upon  the  surface  in  many 
places.  Professor  Conover,  one  of  the  surveyors,  testified 
to  the  existence  of  depressions  indicating  the  flow  of  water 
all  the  way  to  plaintiffs  land;  that  he  followed  such  depres- 
sions down  from  the  lake  and  examined  the  indications 
closely;  that  the  water  which  flowed  out  of  the  lake  to  the 
southeast  and  then  spread  out  over  the  marsh  flowed  south- 
east to,  and  the  greater  part  of  it  passed  over,  plaintiff's  land ; 
and  that  the  canal  entirely  intercepted  the  natural  flow,  so 
plaintiff  could  not  receive  any  of  the  water  except  by  way 
of  such  canal  In  respect  to  the  depressions  showing  the 
natural  channel  he  said  that  some  of  them  were  as  long  as 
300  feet  or  perhaps  longer,  with  sharp-cut  edges  along  which 
grass  lay,  just  as  though  a  current  had  swept  it  there;  that 
near  the  north  line  of  Mr,  Ca%^%  land  there  was  a  channel 
300  or  400  feet  long.  Samuel  F.  Crabbe,  another  engineer, 
who  spent  a  large  amount  of  time  upon  the  land,  testified, 
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in  effect,  that  there  were  plain  channel  markings  all  the  way 
to  plaintiff's  land;  that  he  found  channels  on  such  land  lead- 
ing toward  Beaver  Creek,  some  of  them  very  marked,  all 
leading  in  the  same  general  direction;  that  there  was  one 
very  marked  channel  reaching  nearly  across  a  forty;  that 
this  channel  had  very  definite  banks,  and  that  there  was 
considerable  water  in  it;  that  he  followed  the  channelg 
along  to  Beaver  Creek;  that  the  indications  were  plain  that 
the  water  which  flowed  out  of  Big  Lake  to  the  southeast 
flowed  through  the  swamp  and  marsh,  where  indicated  by 
channel  markings,  into  Beaver  Creek  to  the  south  and  east 
of  plaintiff's  land. 

There  is  a  large  amount  of  other  evidence  in  the  record  of 
the  same  general  character,  and  evidence  from  several  per- 
sons who  were  familiar  with  the  country  before  the  con- 
struction of  the  canal,  to  the  effect  that  there  was  then  an 
unmistakable  flow  of  water  from  the  lake  to  plaintiff's  land. 
Mr.  Brooks  testified  that  he  visited  the  country  as  early  as 
1873;  that  the  inlet  at  the  lake  was  then  two  or  three  rods 
wide;  that  the  water  was  running  out  of  the  lake  to  the 
southeast  in  a  considerable  body,  the  widest  channel  being 
as  wide  as  twelve  feet;  that  in  1875  he  was  on  the  ground 
again  and  followed  the  open  channel  half  a  mile  and  traced 
it  substantially  to  plaintiff's  land;  that  he  could  then  foUow 
the  channel  by  walking  in  the  water;  and  that  in  1876  he 
again  traced  the  water  over  the  same  course.  Mr.  G.  W. 
Hancock  testified  that  in  1882  he  traced  the  watercourse  from 
the  lake  down  to  and  across  plaintiff's  land.  Mr.  Rhodes, 
who  helped  dig  the  canal,  testified  that  when  they  were  dig- 
ging the  main  water  supply  came  from  ahead,  from  toward 
the  lake,  and  that  they  had  difficulty  at  times,  by  reason  of 
the  peat  at  the  bottom  of  the  ditch  rising  up ;  that  when  they 
got  near  to  the  lake  the  flow  of  water  was  very  strong. 

Evidence  of  like  character  to  that  specially  mentioned,  al- 
together making  a  very  strong  case,  appears  in  the  record, 
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fully  warranting  the  trial  court  in  finding  that  it  established 
conclusively  that  before  the  canal  was  dug  the  water  flow- 
ing out  of  Big  Lake  naturally  came  to  and  flowed  over 
plaintiflTs  land  in  section  22,  and  to  the  east  of  it,  where  it 
was  collected  into  a  natural  running  stream,  with  continuous 
and  permanent  bed  and  banks,  and  that  the  building  of  the 
canal  gathered  the  water  into,  and  caused  it  to  go  by  way 
of,  such  canal,  and  interfered  with  and  so  changed  the  nat- 
ural flow  that,  if  the  flow  be  now  interfered  with  by  way  of 
such  canal,  to  the  extent  of  such  interference  it  will  take 
away  the  water  that  was  formerly  wont  to  flow  to  and  over 
plaintifTs  land. 

As  this  case,  except  as  to  the  nature  of  relief  to  which 
plaintiff  is  entitled,  turns  on  the  questions  above  discussed, 
it  is  not  deemed  advisable  in  this  opinion  to  go  further. 
Enough  has  been  said  to  show  clearly  our  views  on  the  main 
question.  The  law  of  the  case  was  settled  on  the  former  ap- 
peal. Whether  right  or  wrong,  we  cannot  change  it  either 
directly,  by  now  holding  to  a  different  rule,  or  in  effect,  by 
fencing  in  the  principles  there  laid  down  within  narrow 
limits,  not  warranted  by  the  plain  meaning  of  the  court  or 
the  well-settled  rules  governing  the  subject.  The  trial  court 
found  in  favor  of  plaintiff  as  to  facts  alleged  in  the  com- 
plaint, which  this  court  said  made  a  case  entitling  plaintiff 
to  substantial  relief  as  a  riparian  proprietor.  The  evidence 
abundantly  supports  such  finding;  hence,  though  the  relief 
granted  may  be  excessive,  plaintiff  is  at  least  entitled  to  a 
judgment  that  will  preserve  to  him,  so  far  as  practicable,  all 
the  advantages  of  the  flow  of  water  from  Big  Lake  to  his 
land,  as  the  same  was  wont  to  flow  before  the  construction 
of  the  canal. 

Cassodat,  0.  J.  I  concur  in  the  dissenting  opinion  of  Mr. 
Justice  Marshall  in  this  case.  I  concurred  in  the  decision 
of  this  court  in  this  action  on  the  former  appeal,  and  the 
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opinion  then  written  in  support  of  the  same  by  the  late 
Chief  Justice  Obton,  in  behalf  of  the  majority  of  the  court 
as  then  constituted,  because  I  believed  that  opinion  to  be 
substantially  correct.  I  perceive  no  reason  now  for  chang- 
ing the  conviction  then  reached.  On  the  contrary,  that 
conviction  has  since  been  confirmed  by  the  re-examination 
of  the  principles  involved,  and  by  the  express  approval  of 
that  decision,  and  the  principles  upon  which  it  was  based, 
by  courts  of  at  least  two  other  jurisdictions.  Mitchell  v. 
JBmn,  142  Ind.  604,  614;  Hignei/  v.  Tacoma  L.  <&  W.  Co.  9 
Wash.  576,  580. 

There  is  no  claim  or  pretense  that  the  water  in  question 
was  mere  surface  water.  All  agree  that  it  had  its  source  in 
living  springs,  and  that  water  flowed  therefrom.  The  dis- 
pute has  been  as  to  the  direction  in  which  it  flowed,  and  as 
to  whether  such  flow  was  in  a  defined  channel.  In  the  first 
of  the  cases  cited,  it  is  expressly  held  that "  water  which  has 
a  definite  source  in  a  spring,  and  takes  a  definite  course,  is 
a  watercourse,  which  cannot  be  lawfully  diverted  from  its 
natural  channel  so  as  to  injure  another's  land,  although  at 
a  certain  point  it  spreads  over  marshy  ground,  without  a 
defined  channel,  where  it  again  flows  in  such  a  channel." 
In  the  second  case  thus  cited,  it  was  held  that  "  the  fact  that 
a  stream  widens  into  a  marsh  or  swamp  will  not  deprive  it 
of  its  character  as  a  natural  watercourse,  if  it  continues  its 
current  through  the  swamp,  and  finally  emerges  therefrom 
in  a  well-defined  channel."  Numerous  other  authorities 
might  be  cited  to  the  same  effect.  Gillett  v.  JoJmsony  30 
Conn.  180;  Macomher  v.  Godfrey^  108  Mass.  219. 

The  principle  upon  which  such  decisions  rest  has  become 
elementary.  A  well-recognized  author  on  the  subject  states 
the  same  principle  of  law  thus:  "If  a  well-defined,  natural 
stream  empties  into  a  swamp  or  lake  where  all  definite  channel 
is  lost,  and  emerges  again  into  a  well-defined  channel  below, 
it  is  a  question  of  fact,  dependent  upon  the  extent  of  the 
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swamp  or  lake,  whether  it  is  the  same  stream,  and,  if  it  iSy 
the  owners  of  the  land  upon  the  lower  stream  have  riparian 
rights,  and  an  owner  of  land  upon  the  stream  above  the 
swamp  or  lake  is  not  entitled  to  divert  the  water  therefrom 
to  their  injury."  Gould,  Waters  (2d  ed.),  §  263.  "  A  stream 
does  not  cease  to  be  a  watercourse  and  become  mere  surface 
water,  because  at  a  certain  point  it  spreads  over  a  level 
meadow  several  rods  in  width,  and  flows  for  a  distance  with- 
out defined  banks  before  flowing  again  into  a  definite  chan- 
nel." Id.  §  264.  To  the  same  effect  is  28  Am.  &  Eng.  Ency. 
of  Law,  945,  946.  These  text  writers  cite  numerous  adjudi- 
cations in  support  of  such  statements. 

I  have  no  purpose  here  of  rearguing  the  questions  so  well 
covered  by  my  Brother  Marshall.  In  my  judgment,  the 
findings  of  the  trial  court  and  the  evidence  in  support  of 
them,  as  well  as  the  allegations  of  the  complaint,  bring  the 
case  squarely  within  the  elementary  rule  of  law  stated.  To 
my  mind,  the  former  adjudication  in  this  same  case  is  res 
adjvdicaia^  and  absolutely  binding  upon  the  court,  regard- 
less of  its  merits.  To  say  that  this  adjudication  is  not 
repugnant  to  the  decision  upon  the  former  appeal  is,  I  re- 
spectfully submit,  to  disregard  the  maxim  that,  where  two 
things  are  each  equal  to  the  same  thing,  they  are  necessarily 
equal  to  each  other.  This  statement  is  suflBcient  to  disclose 
my  position  in  the  case,  and  I  have  no  purpose  to  say  more. 

The  respondent  moved  for  a  rehearing,  and  on  December 
10, 1897,  also  moved  to  set  aside  the  judgment. 

In  support  of  the  latter  motion  there  was  a  brief  by  La 
FoUetUy  Ha/rper^  Roe  dk  Zinmiermcm^  attorneys,  and  Ja/mea 
O,  Flamdera^  of  counsel,  and  oral  argument  hjMr.  Flcmders. 
They  argued,  among  other  things,  that  Justice  Newmau  was 
disqualified  to  sit  on  the  hearing  of  the  appeal.  Orton  v. 
Noonam,^  31  Wis.  297;  State  ex  rd,  ArnMer  v.  Hocher^  25  L. 
R  A.  114, 119;  Newcomev,  Light^  58  Tex.  141;  Van  Arsdale 
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V.  Mnffj  152  K  T.  69;  Duryea  v.  TraphaffeUy  84  id.  652; 
Fistor  V.  Haifidd,  46  id.  249;  ReaL  v.  People,  42  id.  270, 276. 
If  Justice  Newman  was  disqualified,  the  judgment  herein- 
before rendered  is  void,  and  entirely  incapable  of  being  made 
good  by  any  omission  or  waiver,  or  even  by  express  consent 
of  both  parties.  OaMey  v.  AepmwaU,  3  N.  T.  547;  Pistor 
V.  Haifidd^  46  id.  249;  Duryea  v.  Traphoffen,  84  id.  652; 
Rioha/rdson  v.  Welcome,  6  Cush.  331;  Hall  v.  Thayer ,  105 
Mass.  224;  Sigoimiey  v.  Sibley,  21  Pick.  101;  Moses  v.  Jvlia/n, 
45  N.  H.  62;  S.  C.  84  Am. Dec.  114;  Chasev.  Weston,7& Iowa, 
159. 

A.  R.  BushneU  and  F.  W.  Mall,  in  opposition. 

The  following  opinions  were  filed  February  8, 1898: 

WiNSLow,  J.  A  motion  is  now  made  in  this  case  to  vacate 
the  judgment  rendered  in  this  court  upon  the  last  appeal 
upon  the  ground  that  the  late  Mr.  Justice  Nbwmak  was  dis- 
qualified to  participate  in  the  decision,  under  sec.  2580,  R.  S. 
1878,  which  reads  as  follows :  "  No  judge  of  an  appellate  court 
.  .  .  shall  decide  or  take  part  in  the  decision  of  any  cause 
or  matter  which  shaU  have  been  determined  by  him,  while  sit- 
ting as  a  judge  of  any  other  court,  unless  there  shall  not  be  a 
quorum  without  him."  This  provision  of  law  has  been  upon 
the  statute  book  since  the  enactment  of  the  Revised  Statutes 
of  1849.  Sec.  21,  ch.  87,  R.  S.  1849.  It  has  been  uniformly 
acted  upon  since  that  time  without  question,  nor  is  its  va- 
lidity questioned  upon  the  present  motion.  It  is  manifestly 
founded  upon  the  idea  that  in  an  appellate  court  the  parties 
are  entitled  to  have  a  hearing  before  a  bench,  none  of  whose 
members  has  previously  passed  upon  the  matter  in  issue, 
or  upon  any  material  part  thereof.  Whether  it  be  a  wise 
provision  or  not,  it  is  certainly  a  provision  intended  to  op- 
erate in  the  interest  of  fairness  and  justice,  and  we  see  no 
ground  upon  which  its  validity  can  be  impeached.  Similar 
provisions  exist  in  a  considerable  number  of  states,  and  the 
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same  principle  was  adopted  when  the  United  States  circuit 
courts  of  appeals  were  organized.  26  Stat,  at  Large  (51st 
Cong.  Sess.  11),  ch.  517,  sec.  3. 

The  act  in  question  being  valid,  the  fundamental  question 
upon  this  motion  is,  Did  Justice  Newman,  while  upon  the  cir- 
cuit bench,  determine  this  cause,  or  any  essential  part  thereof  ? 
The  action  was  brought  by  a  lower  proprietor  to  restrain 
certain  upper  proprietors  from  diverting  the  flow  of  water 
in  a  certain  ditch,  on  the  grounds  (1)  that  the  ditch  was,  in 
fact,  a  natural  watercourse,  or  had  taken  the  place  of  an 
ancient  watercourse,  and  (2)  that  the  plaintiff  had  acquired 
the  right  to  have  the  water  flow  through  the  ditch  by  the 
terras  of  a  parol  contract  with  the  defendants'  grantors, 
which  had  been  fully  executed.  While  upon  the  circuit  bench, 
Judge  Newman  sustained  a  general  demurrer  to  this  com- 
plaint. Upon  appeal  to  this  court  from  that  order,  the  com- 
plaint was  held  good  by  a  divided  court,  upon  the  ground  that 
the  allegations  of  the  complaint,  fairly  construed,  charged  the 
existence  of  a  natural  watercourse;  but  the  question  whether 
any  rights  had  been  acquired  under  the  alleged  contract  was 
left  undecided.  Case  v.  Hoffmcm^  84  "Wis.  438.  The  case 
then  went  back  to  the  circuit  court,  and  was  tried  before 
Hon.  W.  F.  Bailey,  circuit  judge,  who  made  findings  to  the 
effect  that  there  was  an  ancient  natural  watercourse,  which 
now  flows  in  the  ditch,  and  is  substantially  the  same  stream, 
and  also  that  the  oral  contract  was  entered  into  and  executed 
as  alleged  in  the  complaint,  and  entered  judgment  for  the 
plaintiff  restraining  the  defendants  from  diverting  the  flow 
of  the  water,  and  commanding  them  to  maintain  the  ditch 
as  it  now  exists.  Upon  appeal  to  this  court  from  this  judg- 
ment the  late  Mr.  Justice  Newman  sat  with  the  court  upon 
the  hearing,  and  participated  in  the  decision,  and  wrote  the 
majority  opinion  reversing  the  judgment  below. 

It  will,  we  think,  be  readily  understood  that  the  question 
now  raised  as  to  Justice  Newman's  alleged  disqualification 
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to  participate  in  the  determination  of  this  case  is  not  only  a 
serious  one,  but  is  also  an  unwelcome  and  delicate  one  to  his 
associates.  The  unwelcome  and  delicate  character  of  the 
question  has  been  augmented,  rather  than  diminished,  by 
the  recent  sudden  death  of  our  brother,  which  is  so  deeply 
deplored  by  bench  and  bar  alike,  but  most  of  all  by  those 
who  have  labored  with  him  for  the  past  four  years,  and  who- 
had  become  bound  to  him  by  the  strongest  ties  of  admiration 
for  his  high  judicial  and  legal  abilities,  and  affection  for  that 
simple,  rugged,  and  true  heart,  which,  all  too  soon,  has  ceased 
to  beat,  forever.  In  all  soberness  and  truth  it  may  be  prop- 
erly said  here  that  no  more  conscientious  and  high-minded 
judge  ever  sat  upon  an  appellate  bench  than  our  deceased 
brother.  His  character  was  transparently  pure  and  honest. 
But,  unwelcome  as  the  question  is,  it  must  be  met,  and  it 
must  be  met  squarely,  and  with  a  single  desire  to  ascertain 
and  administer  the  law  as  it  is.  It  is  fair  to  say  that  the 
question  was  not  raised,  or  even  suggested,  by  counsel  upon 
the  argument  of  the  cause;  and,  while  this  failure  constituted 
no  waiver  of  the  point,  it  is  a  fact  which  should  be  known  as 
explanatory  in  some  degree  of  subsequent  events,  and  of 
Justice  Newman's  action  in  the  case. 

The  profession  will  at  once  appreciate  that  this  objection 
(at  least  when  not  raised  at  the  bar)  is  peculiarly  an  objec- 
tion personal  in  its  nature,  and  one  which  has  generally  been 
considered  and  decided  for  himself  by  the  justice  whom  it 
is  supposed  to  aflfect,  and  not  by  his  colleagues.  The  argu- 
ment having  passed  with  no  mention  of  any  objection,  it 
may  well  be  that  it  did  not  appeal  with  any  substantial  force 
to  the  mind  of  Justice  Newman.  However  this  may  be,  the 
case  came  to  him  to  write  in  its  natural  order,  in  accordance 
with  the  established  custom  of  the  court;  and  with  his  ac- 
customed desire  to  do  his  whole  duty  as  a  member  of  the 
court  he  took  it,  and  labored  upon  it  long  and  conscien- 
tiously.   Upon  what  line  of  reasoning  he  considered  and  de- 
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cided  in  his  own  mind  the  question  now  raised,  we  can  never 
know,  but  certain  we  are  that  he  concluded  that  he  was  not 
disqualified,  and  that  it  was  his  duty  to  participate  in  the 
decision.  Such  conclusion  may,  perhaps,  be  inferred  from  a 
perusal  of  the  opinion,  because  he  took  great  pains  to  draw 
the  distinction  between  the  question  presented  by  the  de- 
murrer, namely,  whether  the  allegation  of  the  complaint 
charged  the  existence  of  a  watercourse,  and  the  question 
raised  upon  appeal  from  the  judgment,  namely,  whether  the 
evidence  proved  the  existence  of  a  watercourse  as  alleged. 
Speaking  for  myself  alone,  I  must  say  that  the  distinction 
so  made  seems  to  me  well  and  conclusively  drawn,  and,  were 
there  no  other  element  in  the  case,  I  should  be  unable  to  see 
where  the  reasoning  failed. 

There  is,  however,  another  element  in  the  case,  which  he 
seems  not  to  have  considered,  or,  if  he  did  consider  it,  seems 
not  to  have  appreciated  its  true  bearing.  The  plaintiff 
claimed  a  right  to  the  uninterrupted  flow  ot  water,  not  only 
upon  the  ground  that  there  was  a  natural  watercourse,  but 
upon  the  ground  of  afuUy  executed  pa/rol  agreement  for  such 
flow  with  the  defendants'  grantors.  When  Judge  Newman, 
upon  the  circuit  bench,  decided  that  the  complaint  stated  no 
cause  of  action,  he  necessarily  decided  not  only  that  no  water- 
course was  alleged,  but  that  the  alleged  agreement  was  worth- 
less. When  the  case  came  here  after  trial,  the  trial  court  had 
found  upon  suflBcient  evidence  that  the  alleged  parol  agree- 
ment was  made  as  alleged,  and  granted  judgment  for  the 
plaintiff  after  finding  this  fact  as  well  as  the  fact  that  there 
was  a  natural  watercourse.  It  was  necessary,  therefore,  for 
this  court  to  decide  whether  that  agreement  was  of  any  va- 
lidity, and  that  question  was  considered  and  decided,  as 
appears  by  the  opinion.  It  seems  clear*  to  us  all  that  this 
was  precisely  the  same  question  which  arose  upon  the  de- 
murrer. Upon  demurrer  the  question  upon  this  branch  was 
whether  the  agreement  alleged  was  binding;  upon  final  hear- 
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ing  the  question  was  whether  the  eLgreement  j>roved  (which 
was  the  same  as  the  agreement  alleged)  was  binding.  There 
seems  no  escape  from  this  reasoning,  and  consequently  no 
escape  from  the  conclusion  that  when  Judge  Newman,  upon 
the  circuit  bench,  held  that  the  alleged  contract  was  worth- 
less, he  in  fact  determined,  so  far  as  that  branch  of  the  case 
is  concerned,  the  same  cause  and  matter  which  this  court 
decided  upon  appeal  from  the  judgment.  It  is  of  no  avail 
to  say  that  this  question  was  not  the  main  question  in  the 
case,  or  that  it  was  dwarfed  into  insignificance  by  the  other 
question.  It  was  an  integral  part  of  the  plaintiff's  claim  from 
first  to  last.  He  claimed  relief  upon  both  grounds,  and  both 
grounds  necessarily  had  to  be  disposed  of  before  a  judgment 
could  be  rendered.  Convinced,  as  we  are,  that  for  this  rea- 
son Justice  Newman  was  legally  disqualified  to  participate 
in  the  final  determination  of  this  case,  it  becomes  necessary 
to  consider  what  the  effect  of  such  participation  is  upon  the 
judgment. 

At  common  law  it  was  recognized  that  a  judge  who  was  in- 
terested in  the  action  or  of  kin  to  either  party  was  disqualified 
from  sitting  in  a  cause.  Notwithstanding  this  rule,  however, 
his  judgment  in  the  cause  was  generally  considered  erroneous 
only,  and  not  void,  and  the  objection  might  be  waived  by 
the  parties,  either  expressly  or  impliedly,  by  proceeding 
without  objection  to  the  trial  knowing  the  facts.  Freeman, 
Judgments,  §§  144,  145;  Moses  v.  Jidim,  45  N.  H.  52;  S.  C. 
84  Am.  Dec.  114,  and  cases  cited.  Where,  however,  it  is  ex- 
pressly declared  by  a  constitutional  or  statutory  provision 
that  in  a  certain  specified  case  a  judge  shall  not  sit,  or  shall 
not  act,  or  shall  take  no  part  in  the  decision,  the  almost  uni- 
form current  of  authority  is  to  the  effect  that  any  judgment 
rendered  by  such  judge  in  such  a  case  is  coram  nonjudice 
and  void,  and  that  express  consent  will  not  aid  it.  Freeman, 
Judgments,  §  146,  and  cases  cited;  Moses  v.  Julian^  45  N.  H. 
52,  84  Am.  Dec.  114  (see  note,  p.  130).    The  same  rule  has 
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been  applied  when  the  disqualified  judge  has  acted  simply 
as  one  of  a  bench  composed  of  several  judges,  even  though 
the  vote  of  the  disqualified  judge  was  not  necessary  to  the 
decision;  and  with  greater  force  would  the  reason  of  the 
rule  apply  when,  as  in  this  case,  such  judge  gave  the  casting 
vote  and  decided  the  cause.  Oakley  v.  AspinwaUj  3  N.  T. 
547;  Converse  v.  Mc Arthur y  17  Barb.  410;  lieg.  v.  Jvstices  of 
Sertfordshirey  6  Q.  B.  753;  Beg,  v.  Justices  of  Suffolk^  18 
Q.  B.  416;  People  v.  Bork,  96  N.  Y.  188.  The  reason  is 
stated  in  Oakley  v.  AspinwaUj  sujpra^  as  follows:  ""Whatever 
a  party  may  consent  to  do,  the  state  cannot  afford  to  yield 
up  its  judiciary  to  such  attack  and  criticism  as  will  inevita- 
bly follow  upon  their  decisions  made  in  disregard  of  the  pro- 
hibitions of  the  law." 

The  rule  seems  to  us  to  be  founded  upon  reason  and  jus- 
tice, and  in  fact  to  be  the  only  safe  rule  to  follow.  It  may 
seem  that  it  was  not  followed  in  the  case  of  Walker  v,  Boffouy 
1  Wis.  597.  In  that  case  two  out  of  three  of  the  justices  of 
this  court  were  disqualified  from  acting  because  they  had 
been  of  counsel  in  the  case,  and  the  parties  stipulated  that 
the  remaining  justice  might  hear  the  case  and  decide  it, 
which  decision  should  be  entered  as  the  decree  of  the  court. 
The  justice  so  named  did  hear  and  decide  the  case  without 
assistance  from  the  other  justices,  but  upon  rendition  of 
judgment  the  other  two  justices  sat  pro  formay  in  order  U> 
make  a  quorum,  without  other  participation  of  any  kind  in 
the  case.  The  presence  of  at  least  one  was  necessary  in 
order  to  make  a  quorum  of  the  court  which  could  pronounce 
judgment.  Under  these  circumstances  the  stipulation  was 
held  binding,  and  the  decree  valid.  The  stem  rule  of  neces- 
sity may,  perhaps,  justify  this  holding,  because  there  seems 
no  other  way  in  which  judgment  could  have  been  pronounced 
in  the  case  until  there  was  a  change  in  the  personnel  of  the 
bench,  which  might  not  be  for  years.  The  case  is  manifestly 
not  the  case  before  us  now,  and  we  certainly  shall  not  ex- 
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tend  its  principle  further  than  it  went.  The  case  of  OaTdey 
V.  AspinwaUy  supra^  was  mentioned  in  the  opinion  in  that 
case,  and  was  said  to  have  only  a  remote  bearing  upon  the 
case,  which  we  think  is  true. 

Our  conclusion  is  that  the  judgment  must  be  vacated  and 
the  cause  reargued.  This  conclusion  renders  it  unnecessary 
to  consider  the  motion  for  rehearing,  which  has  also  been 
made  by  the  respondent,  as  the  cause  wiU  be  reargued  pur- 
suant to  the  order  entered  upon  this  motion.  No  costs  will 
be  granted  either  upon  this  motion  or  upon  the  motion  for 
rehearing. 

By  the  Court — The  judgment  in  this  court  is  vacated, 
without  costs,  and  the  cause  is  ordered  to  be  reargued. 

Cassoday,  0.  J.  I  concur  in  the  opinion  filed  by  my 
Brother  WmsLow,  setting  aside  the  judgment  entered  in  this 
court  in  this  case,  and  all  that  is  therein  said  in  praise  of  our 
late  Brother  Newman.  It  logically  follows  from  my  opinion 
and  the  opinion  of  Mr.  Justice  Mabshall,  filed  upon  the 
hearing  upon  the  merits,  to  the  effect  that  the  questions  pre- 
sented upon  this  appeal  were  substantially  the  same  as  de- 
termined by  this  court  when  the  case  was  here  upon  the 
former  appeal  (84  Wis.  438),  that  the  trial  judge  from  whom 
that  appeal  was  taken  was,  under  the  statutes,  incompetent 
to  take  part  in  the  decision  of  this  court  upon  any  branch  of 
the  case  upon  the  last  appeal. 

Marshall,  J.  I  concur  in  what  is  said  by  the  Chief  Justice. 

The  cause  was  reargued  May  30, 1898. 

For  the  appellants  there  was  a  brief  by  BuahneU^  Rog- 
ers ds  Holly  and  oral  argument  by  A.  R.  Busfmell  and  F.  TF. 
HaU, 

For  the  respondent  there  was  a  brief  by  La  FoUettBy  HwrpeTy 
Roe  cfe  Zimmermcmy  attorneys,  and  James  O.  Flanders,  of 
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counsel,  and  oral  argument  by  Mr.  Flcmdera  and  Mr,  O.  E. 
Roe. 
The  following  opinions  were  filed  June  23, 1898: 

Bardeek,  J.  The  facts  upon  which  this  litigation  is  founded 
are  sufficiently  stated  in  the  opinions  heretofore  written  in 
this  case.  This  case  made  its  first  appearance  in  this  court 
in  1893,  on  an  appeal  from  an  order  sustaining  a  demurrer 
to  the  complaint,  and  is  reported  in  84  Wis.  438.  The  de- 
cision in  the  court  below  was  made  by  the  late  Justice  New- 
man, who  was  then  presiding  at  the  circuit.  The  order  of 
the  circuit  court  was  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law.  Issue  was  joined  by 
proper  answers,  testimony  was  taken,  and  findings  and  judg- 
ment were  entered  for  plaintiflf.  From  this  judgment,  part 
of  the  defendants,  feeling  aggrieved,  took  this  appeal.  The 
case  was  argued  at  the  January  term  for  1897,  and  on  Sep- 
tember 28th  of  that  year  a  decision  was  announced,  by  a 
divided  court  (Justice  Newman  casting  the  deciding  vote  and 
writing  the  opinion),  reversing  the  judgment  of  the  court 
below.  A  timely  motion  for  a  rehearing  was  made,  and 
subsequently  a  motion  to  vacate  the  judgment  so  entered 
was  submitted,  the  grounds  of  which  sufficiently  appear  in 
the  opinion  of  Mr.  Justice  Winslow,  reported  herewith.  The 
former  judgment  was  vacated,  and  a  reargument  of  the  case 
ordered.  Additional  briefs  have  been  submitted,  and  the 
court  has  again  been  favored  with  a  restatement  of  the 
claims  of  the  respective  parties  from  able  counsel.  The  case 
now  comes  for  final  determination  upon  the  merits.  The 
plaintiff  insists  that  a  judgment  of  affirmance  should  be  en- 
tered, because  when  the  case  was  first  heard  the  justices  who 
were  qualified  to  hear  it  were  equally  divided  as  to  the  merits 
of  the  case,  and  a  judgment  of  affirmance  under  the  rule 
should  have  been  entered.  It  is  needless  to  say  that  such 
judgment  was  not  entered.    The  judgment  that  was  entered 
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was  void.  It  stood,  however,  as  the  judgment  of  the  court 
until  it  was  vacated,  which  was  at  a  subsequent  term;  and 
when  so  vacated  this  court  had  the  power  either  to  enter 
judgment  or  to  order  a  reargument.  It  saw  fit  to  do  the 
latter,  and  the  case  stands  precisely  as  if  no  judgment  had 
in  fact  been  entered, — to  be  determined  according  to  the 
light  afforded  the  court  by  the  new  argument  and  the  addi- 
tional opportunity  for  reflection  and  consideration  of  the 
matters  involved. 

At  the  outset  one  thing  must  be  noted,  and  that  is,  so  far 
as  applicable  to  the  facts  established  on  the  trial,  the  decis- 
ion first  rendered  upon  the  demurrer  must  be  considered  the 
law  of  this  case.  Whether  good  law  or  bad  law,  it  is,  and 
must  remain,  the  law  by  which  this  court  must  be  guided 
in  all  its  future  action  in  this  case.  We  shall  not  indulge  in 
any  hair-splitting  refinements,  or  in  any  effort  to  discover  a 
double  interpretation  to  be  given  the  former  decision.  The 
issue  raised  by  the  demurrer,  giving  the  language  of  the 
complaint  its  usual  and  ordinary  interpretation,  was  whether 
it  described  a  watercourse  to  and  over  plaintiff's  land.  The 
facts  were  set  out  in  detail,  and  the  court  considered  them 
in  the  light  most  favorable  to  the  defendants'  present  con- 
tention. Upon  such  consideration  it  was  then  decided  that 
a  watercourse  was  described,  "  although  it  showed  that  the 
stream  spread  over  wide  reaches  of  marsh  and  swamp  lands, 
and  percolated  the  soil  in  many  and  most  places  "  between 
its  source  and  the  place  where  it  was  again  collected  into  a 
well-defined  stream.  Whether  this  determination  is  sup- 
ported by  authority,  or  whether  it  is  "  absurd  or  inconse- 
quential," it  is  not  our  present  purpose  to  inquire.  It  is  the 
law  of  this  case  in  plain  and  unmistakable  language,  and  by 
which  we  must  be  governed. 

By  reference  to  the  findings  of  the  trial  court,  we  find 
that  he  has  followed  with  great  fidelity  the  facts  set  out  in 
the  complaint.    He  finds  that  under  natural  conditions  the 
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stream  had  its  source  in  certain  living  springs,  which  dis- 
charge their  waters,  by  definite  and  clearly  mayked  chan- 
nels, into  Big  Lake,  and  thence  southeast,  though  not  by  a 
continuous  surface  channel,  but  with  a  definite  and  clearly 
marked  flow,  across  other  lands,  and  on  and  past  plaintiff's 
lands,  and  into  the  West  Branch  of  Beaver  creek,  and  that 
in  so  doing  the  water  spread  out  in  places,  and  flowed  over 
and  through  the  moss  and  peat,  and  in  many  places  made 
for  itself  bed,  banks,  and  channels,  some  of  which  still  exist, 
and  was  of  such  volume,  when  confined  to  a  narrow  chan- 
nel like  the  canal  in  question,  as  to  be  capable  of  floating 
saw  logs.  His  findings,  so  far  as  the  source,  direction,  and 
volume  of  the  stream  are  concerned,  support  the  allegations- 
of  the  complaint,  and  in  some  of  the  main  particulars  are 
even  stronger  than  alleged  therein.  His  findings  in  these  re- 
spects are  most  earnestly  challenged  as  not  being  supported 
by  the  evidence,  and  as  being  contrary  to  the  real  weight 
of  the  evidence.  The  earnestness  of  this  contention  has  in- 
duced the  court  to  examine  with  the  most  painstaking  care 
and  thoroughness  the  great  mass  of  testimony  preserved  in 
the  printed  record,  and  to  consult  the  many  maps  and  ex- 
hibits in  the  case,  which  are  claimed  to  possess  helpful  value. 
This  examination  leads  to  the  disclosure  that  as  to  very 
many  of  the  main  facts  the  evidence  is  in  irreconcilable  con- 
flict. A  finding  either  way  upon  many  of  the  disputed  ques- 
tions would  find  support  in  the  evidence  submitted.  Such 
sharp  conflicts,  such  positive  contradictions,  emphasize  the^ 
necessity  of  the  appellate  court  adopting  the  rule  of  not  dis- 
turbing the  flndings  of  the  trial  court  unless  they  are  clearly 
against  the  preponderance  of  the  evidence.  The  trial  judge 
possesses  many  advantages  of  judging  the  credibility  of  wit- 
nesses. He  becomes  invested  with  many  facts,  circumstances,, 
and  details  on  the  trial  that  cannot  be  transmitted  to  us; 
and  when  it  is  evident  that  he  has  reviewed  the  case  with 
care,  and  that  he  has  sought,  as  seems  in  this  case  to  have 
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been  done,  to  carefully  and  impartially  distinguish  the  true 
from  the  false,  his  conclusions  ought  not  lightly  to  be  brushed 
aside.  We  find  this  to  be  a  case  where  the  situation  of  the 
trial  judge  must  have  been  very  helpful  in  arriving  at  a  con- 
clusion. A  careful  review  of  the  evidence  in  detail  con- 
vinces us  that  the  findings  of  the  court  below  ought  not  to 
be  disturbed.  It  would  serve  no  useful  purpose  to  discuss 
the  evidence  at  length.  The  opinion  of  Mr.  Justice  Mar- 
shall, filed  at  the  former  hearing,  contains  a  sufficiently 
ample  discussion  of  the  evidence  to  support  the  conclusion 
we  have  reached. 

The  findings  of  the  court  in  regard  to  the  so-called  Good- 
year contract  cannot  be  successfully  impeached.  There  can 
be  no  doubt  but  that  such  a  contract  was  made,  that  it  was 
founded  upon  a  valuable  consideration,  and  that,  so  far  as 
the  plaintiff's  use  of  the  water  from  the  canal  is  concerned, 
his  rights  were  open,  visible,  and  notorious.  The  findings 
seem  to  be  strictly  in  accord  with  the  great  weight  of  the 
evidence,  and  with  all  the  probabilities  of  the  case.  At  the 
time  the  defendant  Iloffmcm  made  his  alleged  purchase  of 
the  Goodyears'  interest  in  the  canal,  he  found  this  contract 
so  far  executed  that  the  lateral  waste-water  ditch  had  been 
dug  to  the  eastward,  and  plaintiff  had  tapped  the  main  canal, 
and  was  in  the  enjoyment  of  a  supply  of  water  therefrom 
for  the  purpose  of  cranberry  cultivation.  The  main  canal 
had  been  dug  across  plaintiff's  land  without  his  consent,  and 
the  great  volume  of  the  water  that  came  to  his  land  natu- 
rally had  been  diverted  to  the  south.  In  times  of  high  water, 
large  quantities  of  logs  and  dfebris  escaped  from  the  canal, 
and  were  deposited  upon  plaintiff's  land.  The  plaintiff  had 
made  a  claim  for  damages  by  reason  thereof.  He  then 
agreed  to  permit  the  canal  to  remain  where  it  had  been  con- 
structed, and  to  forego  the  claim  for  damages;  and  the  Good- 
years  built  the  waste-water  ditch  to  the  eastward,  and  from 
which  the  plaintiff  was  to  receive  so  much  water  as  was  rea- 
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sonably  necessary  for  his  cranberry  culture.  As  between  the 
Goodyears  and  the  plaintiff,  it  was  a  valid  and  binding  con- 
tract, and,  as  we  think,  enforceable  in  equity.  The  location 
of  the  canal,  and  plaintiff's  open  enjoyment  of  the  rights  and 
privileges  appurtenant  thereto,  was  notice  to  Hoffman  of  the 
plaintiff's  rights;  and  he  was  likewise  chargeable  with  notice 
that  the  waters  of  a  natural  stream  had  been  diverted  from 
their  usual  course,  and  that  it  was  impossible  to  restore  the 
flow  to  its  former  course.  With  these  conditions  before  him 
at  the  time  of  his  purchase  of  the  Goodyear  interests,  he  took 
the  same  with  the  duties  and  obligations  imposed  upon  his 
grantors,  so  far  as  they  were  disclosed  by  the  situation.  The 
attempt  to  alter  the  conditions,  and  to  divert  the  flow  of 
water  entirely  from  plaintiff's  land,  was  therefore  wrongful 
and  without  right  or  authority.  The  plaintiff  was  entitled 
to  the  flow  that  came  from  Big  Lake  in  a  state  of  nature, 
and  that  right  continued,  notwithstanding  the  waters  had 
been  gathered  into  a  channel  and  diverted  from  their  origi- 
nal course.  With  a  view  of  settling  the  controversy  forever 
between  the  parties,  the  court  found  the  plaintiff  entitled  to 
receive  such  an  amount  of  water  as  would  flow  through  an 
orifice  six  by  ten  inches  in  a  sluice  box  in  the  canal,  under  a 
minimum  head  of  two-tenths  of  a  foot,  which  he  finds  is  le^s 
than  came  to  his  lands  in  a  state  of  nature.  The  evidence 
fully  sustains  this  finding,  if,  indeed,  it  does  not  show  that 
he  was  entitled  to  more  water  than  was  awarded  him. 

The  court's  findings  establish  the  fact  that  the  canal  in 
question  became  a  substitute  for  a  natural  watercourse,  and 
that  plaintiff  was  entitled  to  receive  therefrom  so  much 
water  as  was  reasonably  necessary  for  cranberry  cultivation 
on  his  land,  under  the  limitations  stated.  He  required  the 
plaintiff  to  construct  and  maintain  a  waste  gate  on  his  land, 
as  an  outlet  in  times  of  flood.  He  enjoined  upon  the  defend- 
ants the  duty  to  restore  the  waters  to  the  canal  as  originally 
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constructed,  and  to  build  and  maintain  a  dam  or  bulkhead 
to  hold  back  the  water  adjudged  to  the  plaintiflf.  To  this 
extent  the  court  would  seem  to  have  been  justified  by  plain 
principles  of  equity.  But  he  goes  further,  and  adjudges  that 
the  defendants,  "their  heirs,  grantees  or  assigns,  shall  perpet- 
ually keep  such  canal  in  such  condition  of  repair  that  the 
quantity  of  water  hereinbefore  found  to  be  due  the  plaintiflf 
may  at  all  times  be  received  by  him  in  the  manner  stated," 
and,  in  case  of  their  failure  so  to  do,  then  plaintiflf  might  re- 
pair the  same  at  their  expense.  The  plaintiff's  rights  in 
the  premises  are  based  upon  the  fact  that  water  came  to 
his  land  naturally,  and  that  the  canal  has  become  and  is  a 
natural  watercourse.  In  a  state  of  nature,  the  water  came 
to  him  en  masse  and  uncontrolled.  Being  delivered  to  him 
at  this  time  by  means  of  the  canal,  he  is  possessed  of  much 
greater  advantages  of  control  over  it.  It  thereby  becomes 
much  more  available  for  his  use  than  formerly,  and  this  fact 
must  have  weight  with  a  court  of  equity,  when  considering 
the  mutual  obligations  of  the  parties.  Such  being  the  foun- 
dation of  the  plaintiflfs  rights,  and  the  fact  being  admitted 
that  the  manner  in  which  the  water  is  now  delivered  to 
plaintiflf  from  above  is  an  advantage  to  him  over  the  old 
way,  it  is  not  exactly  clear  to  us  why  defendants  should  be 
charged  with  the  perpetual  maintenance  of  this  "natural 
watercourse  "  above  the  plaintiflf's  land.  Certainly  the  de- 
fendants ought  to  be  required  to  restore  the  canal  to  the 
condition  it  was  before  their  unlawful  interference,  and  to 
keep  up  the  canal  on  his  lands  as  heretofore  suggested. 
They  should  also  be  restrained  from  in  any  way  interfering 
with  or  diverting  the  flow  of  water  from  Big  Lake  through 
this  canal.  The  fact  that  the  waters  from  the  Bear  Bluflf 
canal  had  been  turned  into  it  gave  defendants  no  right  to 
divert  all  the  waters  that  came  down  the  main  channel.  The 
court  saw  fit  to  apportion  the  waters  between  the  parties  on 
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a  basis  deemed  just  and  equitable,  and  that  finding  cannot 
be  disturbed.  The  defendants  seek  to  carry  water  to  the 
southward,  in  order  to  improve  and  cultivate  their  own 
lands.  To  do  so,  and  not  to  interfere  with  the  water  rights 
of  plaintiff,  it  was  necessary  that  the  bulkhead  should  be 
constructed  on  plaintiff's  land.  Therefore  it  seems  but  just 
that  defendants  should  be  required  to  maintain  the  same  so 
long  as  they  continue  to  receive  water  from  this  source. 

As  successors  to  the  Goodyear  interests,  the  defendants 
were  only  chargeable  with  such  notice  of  the  plaintiff's 
rights  as  the  actual  situation  presented.  So  far  as  we  can 
discover,  there  is  no  evidence  that  defendants  had  actual 
knowledge  of  the  terms  of  the  contract  between  the  Good- 
years  and  plaintiff.  Finding  plaintiff  in  the  actual  enjoy- 
ment of  certain  rights  and  privileges  in  the  canal  which 
were  open,  visible,  and  notorious,  the  defendants,  in  equity, 
were  bound  to  respect  those  rights  as  they  appeared,  and  to 
make  due  inquiry  as  to  their  duration  and  extent.  There 
is  nothing  in  the  Goodyears'  contract  with  him  that  com- 
pelled them  to  a  perpetual  maintenance  of  this  canal.  Nor, 
as  we  understand  it,  does  the  proof  show  that  defendants 
are  the  owners  of  all  the  land  through  which  the  canal  flows 
before  it  reaches  the  plaintiff's  land.  The  Goodyear  fran- 
chise (ch.  271,  Laws  of  1883),  by  its  terms,  gave  them  the 
power  to  handle,  own,  and  control  the  canal  for  the  term 
of  ten  years  from  the  passage  of  that  act.  At  the  expira- 
tion of  that  time  the  right  to  collect  tolls  for  floating  tim- 
bers thereon  ceased.  There  was  no  implied  obligation  to 
keep  up  and  maintain  the  ditch  on  their  part  after  the  ex- 
piration of  this  period.  Hoffmcm  succeeded  to  the  rights 
of  the  Goodyears  in  October,  1889.  By  the  instrument  of 
assignment,  Hoffmcm  took  the  "  rights,  franchises,  privileges, 
obligations,  and  duties  conferred,  granted,  and  imposed  "  on 
theiA  by  virtue  of  the  act  of  1883;  and  he  also  agreed  with 
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them  "  to  keep  and  maintain  in  proper  repair,  and  keep  re- 
paired, said  ditch  or  canal,"  to  save  the  Goodyears  harmless 
from  all  liability,  and  to  furnish  them  with  water  to  irrigate 
their  cranberry  lands  contiguous  to  said  canal.  This  cove- 
nant to  repair  the  ditch  was  personal  to  the  Goodyears,  and 
cannot  be  invoked  to  sustain  the  judgment.  The  plaintiff 
might  profit  incidentally  by  its  enforcement,  but  he  can 
compel  its  enforcement  only  so  far  as  it  affected  his  rights 
of  which  the  grantees  of  the  Goodyears  were  bound  to  take 
notice.  The  plaintiff's  right  to  perpetually  take  water  from 
the  canal  being  based  upon  the  theory  that  it  has  become  a 
natural  watercourse  to  his  land,  such  right  cannot  be  ampli- 
fied to  the  extent  of  casting  the  burden  of  its  perpetual 
maintenance  upon  those  who  desire  to  make  use  of  such 
water  as  flows  past  him  to  the  south.  Undoubtedly  the  en- 
joyment of  the  water  flowing  past  plaintiff's  land  will  ne- 
cessitate the  maintenance  of  the  canal  above,  and  to  that 
extent  plaintiff  will  receive  incidental  benefits;  but  there  is 
nothing  in  the  situation  that  we  can  discover  that  will  pre- 
vent defendants  from  abandoning  their  privileges.  They 
ought  not  to  be  permitted  in  any  way  to  divert  the  water 
or  lessen  its  flow  from  Big  Lake.  So  long  as  they  seek  to 
continue  the  use  and  enjoyment  of  the  water  in  the  canal 
below  plaintiff's  lands,  they  should  be  compelled  to  main- 
tain the  dam  or  bulkhead  as  adjudged  by  the  court;  but, 
should  they  desire  to  abandon  such  use,  then  they  should  be 
freed  from  any  obligation  to  maintain  the  canal  at  any  point. 
In  so  far  as  the  judgment  imposes  the  burden  on  defendants 
to  perpetually  maintain  the  bulkhead  on  plaintiff's  land,  and 
the  canal  above  the  same,  it  cannot  be  sustained.  The  judg- 
ment should  require  defendants  to  restore  the  water  to  the 
channel  as  it  flowed  before  their  unlawful  interference,  and 
they  should  be  restrained  from  in  any  way  interfering  with 
or  diverting  the  flow  of  water  from  Big  Lake.    They  should 
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also  be  required  to  build  the  bulkhead  on  plaintiff's  land  as 
adjudged  by  the  court,  and  to  maintain  the  same  so  long  as 
they  continue  to  use  the  water  flowing  past  said  land.  No 
obligation  in  favor  of  plaintiff  should  be  imposed  on  them 
to  maintain  the  canal  above  his  land. 

By  the  Court —  That  part  of  the  judgment  which  is  con- 
trary to  this  opinion  is  reversed,  and  the  judgment  in  all 
other  respects  is  affirmed,  and  the  cause  is  remanded  for 
further  proceedings  in  accordance  with  this  opinion.  No 
costs  are  allowed  to  either  party,  except  that  the  respondent 
shall  pay  the  fees  of  the  clerk  of  this  court. 

WiNSLow,  J.  I  do  not  intend  to  add  materially  to  the 
literature  of  this  unfortunate  case,  but  simply  wish  to  record 
my  dissent  from  the  principal  conclusions  which  have  now 
been  reached  by  the  majority  of  the  court.  In  my  opinion, 
there  is  no  satisfactory  evidence  in  the  case  which  sustains 
the  findings  of  the  trial  court  upon  the  main  question  of  an 
ancient  watercourse.  Granting,  as  I  cheerfully  do,  that  the 
decision  upon  the  demurrer  to  the  complaint  is  the  law  of 
this  case,  I  still  do  not  think  that  a  watercourse  was  shown 
within  that  decision.  The  evidence  shows,  to  my  mind,^ 
simply  a  vast  marsh,  miles  in  extent,  into  which  waters  from 
Big  Lake  oozed,  and  surface  waters  collected,  permeating 
the  soil,  and  became  practically  stagnant  and  lifeless,  form- 
ing a  vast  expanse  of  bog,  moss,  and  slime.  Out  of  this 
swamp,  also,  waters  oozed  at  other  places  towards  the  east; 
but  to  say  that  it  was  a  watercourse  is,  to  my  mind,  simply 
a  contradiction  of  terms.  By  the  same  reasoning  there  is 
scarcely  a  marsh  in  the  state  which  could  not  be  converted 
into  a  watercourse,  and  the  owners  subjected  to  all  the  duties 
and  limitations  which  devolve  upon  the  owners  of  the  banks 
'  of  a  watercourse.  Nor  can  I  subscribe  to  the  idea  that  the 
oral  contract  with  Goodyear  fastened  a  perpetual  servitude 
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for  all  time  upon  the  lands  which  Goodyear  owned,  in  whose- 
soever hands  they  might  come,  to  furnish  water  to  the  plaint- 
iff through  the  artificial  canaL  Hence  I  think  this  judgment 
should  be  reversed  m  toto. 

I  am  authorized  to  state  that  Mr.  Justice  Pikkey  concurs 
in  these  views. 

A  motion  for  a  rehearing  was  dismissed  September  20, 1898. 
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Bainbs,  Appellant,  vs.  The  Crrr  of  Janbsyillb  and  another, 
Bespondents. 

May  9 — September  tO^  ISBS. 

Munidpdl  corporoHana:  Discontinuance  of  streets:  Variance  hehoeen 
general  laws  and  charter  provisions:  Amendment  and  repeal  of 
statutes, 

1.  By  sea  904^  Jt  £(.  1878,  village  boards  were  authorized  to  discontinue 

any  street  or  alley,  or  any  part  thereof,  upon  petition  of  all  the  own- 
ers of  lots  or  lands  on  such  street  or  alley,  "  and  not  otherwise^*  Sea 
927  provided  that  "the  common  council  of  every  city  may  exercise 
all  the  powers  conferred  on  village  boards  by  sections  895-004**  Tlie 
language  of  sea  904  was  incorporated  into  the  city  charter  of  Janee- 
ville  (sec.  6,  subch.  VII,  ch.  221,  Laws  of  1882),  except  that  the  words 
**  city  **  and  **  common  council  **  were  substituted  for  "village  **  and 
*•  board  of  trustees."  Heldy  that  the  city  of  Janesville  was  thereby 
taken  completely  out  from  under  the  general  statutes  mentioned, 
so  far  as  discontinuing  or  vacating  any  street  or  alley,  or  any  part 
thereof,  was  concerned. 

2,  By  ch.  174,  Laws  of  1891,  sea  904,  R  a  1878,  was  amended  so  as  to 

authorize  village  boards  to  discontinue  streets  and  alleys  upon  pe- 
tition of  a  part  only  of  the  owners  of  lands  thereon;  and  ch.  118, 
Laws  of  1895,  provided  that  sea  927,  R.  8.  1878,  be  amended  by  in- 
serting certain  words  therein,  "so  that  said  section,  when  amended, 
shall  read  as  follows: "  —  reciting  the  section  at  length.  Constru- 
ing these  acts  in  the  light  of  the  statutory  rules  of  construction 
(seoa  4086,  4987,  R.  a  1878),  and  of  sea  46,  subch.  XII  of  the  Janes- 
ville charter  (providing  that  "  no  general  law  of  this  state  contra- 
vening the  provisions  of  '*  said  charter  "  shall  be  considered  as  re- 
VOL.  100—24 
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pealing,  amending  or  modifying  the  same  miless  such  purpose  be 
expressly  set  forth  in  said  law")>  it  is  lield  that  there  is  nothing  in 
either  of  them  OTinoing  an  intention  to  modify  or  repeal  the  pro- 
yision  of  the  charter  in  respect  to  discontinuing  streets  or  alleys, 
and  hence  that  they  did  not  have  that  effect  The  recital  or  re- 
enactment,  in  ch.  118,  Laws  of  1895,  of  sec.  937  as  amended,  merely 
continued  in  force  the  provisions  re-enacted,  and  did  not  give  any 
new  significance  to  the  words  **  conmuHi  council  of  every  city,**  so 
as  to  make  the  amended  section  904  applicable  to  the  city  of  Janes- 
viUe. 
&  One  legislature  has  no  power  to  bind  a  subsequent  legislature  as  to 
the  form  of  expression  to  be  used  in  repealing  or  modifying  a  prior 
statute. 

Appeal  from  an  order  of  the  oircuit  court  for  Bock  county  ; 
John  K.  Bennett,  Circuit  Judge.    Beveraed. 

For  the  appellant  there  were  briefe  by  Sutherland  & 
Nolcm^  attorneys,  and  Dunwiddie  <&  WJieeler^  of  counsel,  and 
oral  argument  by  B.  F.  Btmwiddie  and  T.  S.  Nola/n,  They 
argued,  among  other  things,  that  it  was  the  intention  of  the 
legislature,  when  it  enacted  sec.  6,  subch.  VII,  of  the  charter, 
to  make  the  procedure  therein  laid  down  a  special  procedure 
for  the  city  of  JaneaviUey  and  exclusive  of  the  general  stat- 
ute. It  is  a  later  act  and  a  special  act,  and  the  intent  to 
take  the  city  out  from  under  the  provisions 'of  sec.  927,  K.  S. 
1878,  is  clearly  expressed.  GloversviUe  v.  HoweU^  70  N.  Y. 
287;  Brandt  v,  Milwaukee^  69  Wis.  386;  Crwne  v.  Beeder^ 
22  Mich.  322,  and  cases  cited ;  State  v.  Kdley^  34  N.  J.  Law, 
75;  State  ex  rel.  Lum  v.  Archibald^  43  Minn.  328;  State  cxrd. 
ChiZds  V.  Bouthy  61  id.  205;  23  Am.  &  Eng.  Ency.  of  Law, 
479;  Korahv.  Ottawa^  83  Am.  Dec.  256.  The  amendment 
of  sec.  904  by  ch.  174,  Laws  of  1891,  neither  amends  the 
provisions  of  the  city  charter,  nor  the  provisions  of  sec.  927, 
and  the  latter  section  is  in  no  wise  affected  thereby.  Tumey 
V.  Wilton^  36  111.  385,  393;  Flanders  v.  Merrimack,  48  Wis. 
576;  Knapp  v.  BrooJdyn^  97  N.  T.  520;  Comm.  *o.  Kendall j 
144  Mass.  357;  Culver  v.  People  ex  rel.  KocJierspergeVy  161 
HI.  i^\  In  re  ComrrCr%  of  Lunatic  Asylum:  Ex  parte  Boss- 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1898.  371 

Baines  vs.  The  City  of  Janesville  and  another. 

more^  8  Ir.  Rep.  Eq.  366;  Cla/rhe  v,  Bradla/ugh,  8  Q.  B.  Div. 
63;  Sika  v.  C.  dk  N.  W.  R.  Co.  21  Wis.  370;  PeopU  v.  Clume, 
70  Cal.  504.  It  follows,  therefore,  that  it  is  to  the  provisions 
of  sec.  904,  R.  S.  1878,  a6  the  time  of  the  adoption  of  sec.  927 j 
that  we  must  resort  to  ascertain  the  procedure  to  be  followed 
in  the  vacation  of  streets  under  the  authority  conferred  by 
sec.  927,  and  not  to  its  amended  provisions  as  found  in  ch. 
174,  Laws  of  1891,  unless  ch.  118,  Laws  of  1895,  amending 
sec.  927,  makes  sec.  904  in  its  amended  form  applicable. 

F.  C.  Bv/rpeCy  city  attorney,  and  Wm.  RugePy  of  counsel,  for 
the  respondent  city  of  JanesmUcy  contended,  inter  aliaj  that 
in  Diets  v.  Neenah^  91  Wis.  422,  decided  more  than  four  years 
after  sec.  904  was  in  its  present  form,  it  was  taken  for  granted 
that  sees.  895-904  as  then  existing  were  applicable  to  the 
city  of  Neenah.  See,  also,  James  v.  Darlington^  71  Wis.  173 ; 
Raymond  v.  Sheboygan^  76  id.  335 ;  Johnson  v.  Milwaniheey  88 
id.  386;  Boyd  v,  Milwaukee^  92  id.  456. 

For  the  respondent  Chicago  <&  Northwestern  iiaiZway  Com- 
paaiy  there  was  a  brief  by  Fish^  Ca/ry^  Ujpham  ds  Blacky  and 
oral  argument  by  R.  JSf,  McMyrm.  To  the  point  that  sec. 
904,  R.  S.  1878,  as  amended,  was  made  in  its  new  form  ap- 
plicable to  the  city  of  JanesviUe^  and  operated  to  repeal  so 
much  of  the  charter  of  said  city  as  was  inconsistent  there- 
with, they  cited  Kellogg  v.  Oshkoshy  14  Wis.  623;  Brightman 
V.  EimeTy  22  id.  54, 59,  60 ;  Raymond  v.  Sheboygam,^  76  id.  335 ; 
Johnson  v,  Milwaukee^  88  id.  386;  Boyd  v.  Milwaukee^  92  id. 
456. 

The  following  opinion  was  filed  May  24, 1898: 

Oassoday,  0.  J.  It  appears  from  the  record  that  August 
31,  1897,  application  was  made  by  petition  in  writing  to 
the  common  council  of  the  city  for  the  vacation  of  all  those 
parts  of  Wall  street  and  Marion  street,  in  Mitchell's  addi- 
tion to  Jam^svilley  according  to  the  recorded  plat  thereof, 
which  are  situated  between  a  right  line  drawn  from  a  point 
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in  the  soath  line  of  lot  6,  in  said  addition,  146  feet  westerly 
from  the  southeast  comer  of  said  lot,  to  the  northwest  corner 
of  lot  4,  in  said  addition,  and  a  right  line  drawn  diagonally 
across  said  street  from  the  northeast  comer  of  lot  3,  in  said 
addition,  to  a  point  in  the  south  line  of  lot  7,  in  said  addi- 
tion, thirty-four  and  one-half  feet  easterly  from  the  south- 
west comer  of  said  lot  7;  that  such  petition  was  signed  by 
all  the  owners  of  lots  and  lands  on  the  portions  of  the  streets 
so  proposed  to  be  vacated,  but  only  by  two  thirds  of  the 
owners  of  lots  and  lands  on  the  remainder  of  such  streets; 
that  upon  due  notice  having  been  given  that  such  applica- 
tion would  be  acted  upon  by  the  common  council  Septem- 
ber 15, 1897,  and  in  pursuance  thereof,  the  mayor  and  com- 
mon council  of  the  city  of  JanesviUe  did,  on  that  day,  resolve 
and  order  that  all  of  that  part  of  Wall  street  and  all  of  that 
part  of  Marion  street,  described,  be,  and  each  such  part  of 
each  of  said  streets  was  thereby  declared,  vacated  and  dis- 
continued, and  it  was  therein  further  ordered  that  the  city 
clerk  cause  such  resolution  and  order,  and  the  map  showing 
the  location  of  the  parts  of  said  streets  thereby  vacated,  to 
be  recorded;  that  November  17,  1897,  the  plaintiff,  who 
owned  considerable  real  estate  abutting  on  a  portion  of  said 
Wall  street  not  so  described,  and  who  did  not  sign  such  pe- 
tition, commenced  this  action,  alleging  more  fully  and  in 
detail  the  facts  stated,  and  prayed  judgment,  as  well  on  his 
own  behalf  as  on  behalf  of  all  others  interested,  that  the  de- 
fendants, and  each  and  every  of  them,  be  forever  restrained 
from  vacating  the  portions  of  said  streets  mentioned,  and 
from  stopping,  obstructing,  or  interfering  with  the  same; 
that,  upon  the  hearing  of  such  application  for  an  injunction 
against  the  defendants  and  each  of  them,  it  was  ordered  by 
the  court  that  the  same  be,  and  the  same  was  thereby,  de- 
nied.   From  that  order  the  plaintiff  brings  this  appeal. 

By  the  Eevised  Statutes  of  1878  it  was  provided  that, 
"  upon  the  petition  in  writing  of  all  the  owners  of  lots  or 
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land  on  any  street  or  alley  in  such  village,  and  not  other- 
wise, the  board  of  trustees  may  discontinue  snch  street  or 
alley  or  any  part  thereof."  R  S.  sec.  904.  "The  board  of 
trustees  of  every  such  village,  and  the  common  council  of  ewry 
dty^  may  exercise  kll  the  powers  conferred  on  village  boards 
by  sections  895  to  904  inclusive,  and  proceed  in  the  manner 
therein  prescribed,  to  lay  out  and  open,  change,  widen  or 
extend,  any  street,  lane,  alley,  public  ground,  square  or  other 
place,  or  to  construct  or  open,  alter,  enlarge  or  extend  any 
drain,  canal  or  sewer,  or  alter,  widen  w  straighten  any  water- 
course, or  take  ground  for  (any  street,  lane,  alley,  public 
ground,  square  or  other  place,  or  for  sewers  or  drainage  pur- 
poses, or  for)  the  use  or  improvement  of  a  harbor,  as  well  as 
by  the  provisions  of  their  respective  charters;  wid  the  pro- 
visions of  the  sections  aforesaid  shall  be  taken  as  applicable 
to  such  villages  and  cities."  R.  S.  1878,  sec.  927.  The  words 
in  parentheses  were  inserted  by  ch.  118,  Laws  of  1895,  and 
their  effect  upon  the  question  here  involved  will  be  con- 
sidered later.  "  All  the  laws  contained  in  these  revised  stat- 
utes shall  apply  to  and  be  in  force  in  each  and  every  city 
and  village  in  the  state  so  far  as  the  same  are  applicable,  and 
not  mconaiatent  with  the  charter  of  a/ny  $uch  city  or  viUoffe; 
but  when  ttie  provisions  of  any  such  charter  are  at  variance 
with  the  provisions  of  these  revised  statutes,  the  provisioi» 
of  such  charters  shall  prevail,  unless  a  different  intention  be 
plainly  manifested."    R.  S.  1878,  sec.  4986. 

Such  were  the  general  provisions  of  the  statutes  pertinent 
to  the  facts  stated  when  the  charter  of  JanesviUe  and  its 
amendments  were  consolidated  and  amended  by  ch.  221, 
Laws  of  1883.  By  sec.  6  of  subch.  VII  of  that  act,  the  lan- 
guage of  sec.  904,  R  8. 1878,  quoted,  was  incorporated  into 
the  city  charter,  except  that  the  word  "  village  "  was  changed 
to  "  city,"  and  the  words  "board  of  trustees"  to  ^^ common 
council;  "  and  then,  by  sec.  46  of  subch.  XII  of  the  same  act, 
it  was  provided  that  "  no  general  law  of  this  state  contra- 


Digitized  by  VjOOQIC 


374  SUPEEME  COURT  OF  WISCONSIN.         [100 

Baines  ts.  The  City  of  Janesville  and  another. 

veiling  the  provisions  of  this  act  shall  be  considered  as  re- 
pealing, amending  or  modifying  the  same,  unless  such  purpose 
be  expressly  set  forth  in  said  law.*'  Notwithstanding  the 
similarity  of  the  language  contained  in  sec.  904,  R.  S.  1878, 
and  sec.  6  of  subch.  VII  of  the  charter,  yet,  upon  well-rec- 
ognized rules  of  construction,  it  must  be  admitted  that,  by 
the  charter  provisions  mentioned,  the  city  of  JcmesviUe  was 
taken  completely  out  from  under  the  general  statutes  quoted, 
so  far  as  discontinuing  or  vacating  any  "  street  or  alley,  or 
any  part  thereof,*'  was  concerned.  The  provisions  of  the 
charter  mentioned  required  that  the  petition  for  discontinu- 
ing or  vacating  any  such  "  street  or  alley,  or  any  part  thereof," 
should  be  signed  by  "  all  the  owners  of  the  lots  or  land  "  on 
any  such  street  or  alley  in  the  city,  "  and  not  otherwise." 
In  the  case  at  bar  it  is  conceded  that  only  a  part  of  such  own- 
ers signed  the  petition.  If  the  provisions  of  the  charter 
mentioned,  therefore,  remain  in  force,  then,  obviously,  the 
common  council  had  no  authority  nor  power  to  discontinue 
and  vacate  the  portions  of  the  streets  in  question.  It  becomes 
necessary,  therefore,  to  determine  whether  the  provisions  of 
the  charter  mentioned  have,  since  their  enactment  in  1882, 
been  modified  or  superseded  by  any  legislative  enactment. 
By  ch.  174,  Laws  of  1891,  sec.  904,  R.  S.  1878,  was  "amended 
so  as  to  read  as  follows:  Upon  petition  in  writing  of  the 
owners  of  lots  on,  or  land  on  any  street  or  alley  in  such  vil- 
lage, the  board  of  trustees  may  discontinue  such  street  or 
alley,  or  any  part  thereof;  provided,  that  all  the  owners  of 
lots  or  land  on  the  portion  of  such  street  or  alley  proposed 
to  be  vacated  and  two  thirds  of  the  owners  of  lots  or  land 
on  the  remainder  of  such  street  or  alley,  shall  sign  such  peti- 
tion, and  not  otherwise."  In  addition  there  was  a  clause  as 
to  giving  notice.  There  is  no  pretense  that  this  act  of  itself 
modified  or  superseded  the  provisions  of  the  charter  men- 
tioned; and  there  is  no  ground  for  claiming,  and  we  do  not 
understand  that  there  is  any  claim,  that  the  mere  fact  that 
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sec.  927,  as  contained  in  the  Revised  Statutes  of  1878,  gave 
to  "  the  common  council  of  every  city  ...  all  the  pow- 
ers conferred  .on  village  boards  by  sections  895  to  904,  inclu- 
sive," operated,  of  itself,  to  extend  the  provisions  of  ch.  174, 
Laws  of  1891,  to  the  city  of  JanesviUe.  That  act  was  a  "  gen- 
eral law,"  and  if,  by  implication,  it  can  possibly  be  regarded 
as  contravening  the  provisions  of  the  charter  mentioned,  still 
the  charter  declares,  in  a  section  quoted,  that  it  shall  not 
"  be  considered  as  repealing,  amending  or  modifying  "  any 
provisions  of  the  charter.  Sec.  46,  subch.  XII.  And  that 
is  consistent  with  the  rule  of  construction  declared  by  sec. 
4986,  quoted,  and  also  in  harmony  with  the  section  of  the 
statutes  which  declares  that "  none  of  the  general  provisions 
of  these  revised  statutes  shall  be  construed  so  as  to  aflfect  or 
repeal  the  provisions  of  any  special  acts  relating  to  particu- 
lar counties,  towns,  cities  or  villages  or  the  officers  or  offices 
thereof,  unless  such  special  acts  are  enumerated  in  the  acts 
hereby  repealed."  R.  S.  1878,  sec.  4987.  Such  rules  of  con- 
struction have  frequently  been  sanctioned  and  applied  by 
this  court.  Walworth  Co.  v.  Whitewater j  17  Wis.  193;  Janes- 
viUe  V.  Markoe,  18  Wis.  350;  Thompson  v.  Milwaukee^  69  Wis. 
495;  James  v,  DaHington^  71  Wis.  173. 

The  principal  contention  is  to  the  effect  that  when  sec.  927, 
R.  S.  1878,  quoted  above,  was  amended  by  ch.  118,  Laws  of 
1895,  by  inserting  the  words  inclosed  in  parentheses,  as  there 
indicated,  and  then  re-enacted  as  so  amended,  the  words, 
**  common  council  of  every  city,"  contained  in  the  section 
before  the  amendment,  as  well  as  afterwards,  acquired  by 
such  re-enactment  a  new  significance,  which  they  did  not 
previously  possess,  and  operated  to  repeal,  amend,  or  mod- 
ify the  provision  of  the  charter  so  as  to  require  such  petition 
to  be  signed  only  by  a  part  of  such  lot  or  land  owners,  in- 
stead of  all,  as  required  by  the  charter.  But  such  re-enact- 
ment cannot  properly  have  any  such  new  significance.  It 
was  merely  in  compliance  witJi  a  legislative  rule  made  for 
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the  purpose  of  enabling  all  to  understand  any  section  amended 
without  fnrther  research.  Eule  12,  Joint  Bnles  of  Senate 
and  Assembly.  This  court  has  repeatedly  held,  in  eflfect, 
that  where  a  section  of  the  statutes  is  re-enacted  with  cer- 
tain additions,  the  provisions  so  re-enacted  continue  in  force 
without  interruption.  FvUertan  v.  Spring,  8  Wis.  667 ;  Smith 
V.  Srrdthy  19  Wis.  622;  Zmtde  v:  O.  <&  N.  W.  JS.  Co.  88  Wis. 
640;  Scheftds  v.  Tahert,  46  Wis.  439;  OUJcey  v.  Cook,  60 
Wis.  133 ;  State  ex  rd.  BergerUhdl  v.  Bergenthdlj  72  Wis.  319 ; 
Cox  V.  North  Wis.  L.  Co.  82  Wis.  141.  This  rule  of  construc- 
tion is  not  changed  by  the  fact  that  ch.  118,  Laws  of  1895, 
was  enacted  since  the  constitutional  amendment  of  1892  pro- 
hibiting special  or  private  laws  "  for  incorporating  any  city, 
town  or  village,  or  to  amend  the  charter  thereof."  Const 
art.  lY,  sec.  31,  subd.  9.  This  was,  in  effect,  held  in  State 
ex  rd.  Fa/rreU  v.  Howe^  95  Wis.  630. 

It  follows  that  the  common  council  had  no  power  to  va- 
cate the  portions  of  the  streets  in  question,  and  hence  the 
injunction  should  have  been  granted. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  grant  the  in- 
junction, and  for  further  proceedings  according  to  law. 

The  respondents  moved  for  a  rehearing,  and  the  following 
opinion  was  filed  September  20, 1898: 

Cassodat,  C.  J.  The  questions  presented  by  this  motion 
for  a  rehearing  have  been  fully  considered  and  determined 
by  all  the  members  of  the  court.  If  there  is  any  failure  in 
the  opinicm  filed  to  clearly  state  such  determination,  the 
fault  is  with  the  writer.  Counsel,  seemingly,  fails  to  realize 
thdt  it  was  expressly  decided  that  by  the  provision  of  the 
charter  of  1882,  that  "upon  the  petition  in  writing  of  all  the 
owners  of  lots  or  land  on  any  street  or  alley  in  said  city, 
a/nd  not  othenoiee,  the  common  council  may  discontinue  such 
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street  or  alley,  or  any  part  thereof,'*  "  the  city  of  JanewmUe 
was  taken  completely  oat  from  under  the  g^ieral  statntes 
quoted,  so  far  as  discontinuing  or  vacating  any  street  or 
alley,  or  any  part  thereof,  was  concerned.'*  Otherwise  that 
provision  of  lie  charter  would  have  been  of  no  special  bind- 
ing  force. 

The  only  question  that  remained  was  whether  that  pro- 
vision of  tile  chsuter  was  repealed  or  modified  by  the  two 
statutes  subsequently  enacted.  Construing  those  acts  in  the 
light  of  the  statutory  rules  of  construction,  we  reached  the 
conclusion  that  there  was  nothing  contained  in  either  of  those 
acts  evincing  any  intention  to  repeal  or  modify  the  provisions 
of  the  charter  mentioned.  Had  there  been  such  intent,  it 
would  have  been  enforced ;  for  it  is  well  settled  and  very 
obvious  that  one  legislature  has  no  power  to  bind  a  subse- 
quent legislature,  even  as  to  the  form  of  expressions  to  be 
used  in  repealing  or  modifying  a  prior  statute.  Thus,  in 
Brightmcm  v.  Kirner^  22  Wis.  54,  relied  upon  by  counsel,  the 
charter  of  Milwaukee  provided  that  real  estate  exempted 
from  taxation  by  the  general  laws  of  the  state  should,  never- 
theless, be  subject  to  special  assessments,  and  it  was  held  that 
the  same  was  modified  by  the  general  statute  of  1854,  which 
declared  that  the  amount  of  taxes  or  license  therein  required 
to  be  paid  by  the  several  railroads  in  the  state  should  take 
the  {dace  of,  and  be  in  full  of,  all  taxes,  of  every  name  and 
kind,  upon  tJie  roads  or  other  property  of  the  companies,  and 
that  it  should  "  not  be  lawful  to  levy  or  assess  thereupon  any 
other  or  further  assessment  or  tax  for  any  purpose  whatso- 
ever "  [ch.  74,  sec.  2],  The  intent  was  held  to  be  to  exempt 
the  railroad  company  from  all  taxes  and  assessments  of  every 
nature,  even  in  cities.  In  TJu/mpson  ^.  MUvymdcee^  69  Wis. 
492,  the  act  under  consideration  [Laws  of  1882,  ch.  261]  was 
"An  act  to  amend  chapter  332  of  the  Laws  of  1878,  entitled 
an  act  to  protect  laborers  and  material  men  in  the  city  of 
Milwaukee;  *'  and  by  its  express  terms  necessarily  amended 
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the  charter.  In  Raymond  v.  Sheboygom^  76  Wis.  335,  it  was 
held  that  although  the  act  of  1889  did  not,  in  express  terms, 
amend  the  city  charter,  yet  it  expressly  applied  to  injuries 
which  had  happened  previously,  and,  since  it  merely  affected 
the  remedy,  it  was  not  invalid.  The  decisions  pertinent  all 
seem  to  be  in  harmony  with  the  conclusions  reached  in  this 
case. 

By  the  Cov/rt —  The  motion  for  a  rehearing  is  denied,  with 
$25  costs. 


UiTOEBwooD  Venebb  Company,  Respondent,  vs.  London  Guab- 
ANTEB  &  Accident  Company,  LiMrrsD,  Appellant 

May  96— September  90, 1898. 

Insurance  against  employers^  liability:  Condition  precedent:  "Immedi- 
ate '*  notice. 

L  A  policy  insuring  an  employer  against  liability  for  injuries  to  or 
death  of  employees  expressly  provided  that  ''upon  the  occorrence 
of  an  accident,  and  also  upon  receipt  of  notice  of  any  claim  on  ac- 
count of  an  accident,  the  assured  shaU  give  immediate  notice  in 
writing  of  such  accident  or  claim,"  etc.  Heldf  that  the  giving  of 
notice,  both  when  the  accident  occurred  and  when  the  claim  there- 
for was  made,  was  a  condition  precedent  which  the  employer  was 
bound  to  perform  in  order  to  maintain  an  action  on  the  policy, 
even  though  there  was  no  forfeiture  clause  therein. 

2l  Notice  of  an  accident,  given  for  the  first  time  when  a  claim  for  dam- 
ages therefor  was  made  nine  months  after  it  occurred,  is  not  a 
compliance  with  the  requirement  that  immediate  notice  shaU  be 
given  of  the  occurrence  of  an  accident 

Appeal  from  a  judgment  of  the  circuit  court  for  Mara- 
thon county:  Chas.  V.  Bardeen,  Circuit  Judge.    JSevereed. 

O.  S.  Van  Alstine,  counsel,  for  the  appellant,  argued, 
among  other  things,  that  the  provision  of  the  policy  in  re- 
spect to  notice  was  valid  and  constituted  a  condition  preced- 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1898.  379 

Underwood  Veneer  Ckx  ts.  London  Guarantee  &  Accident  Ckx 

ent,  without  performance  of  which  no  recovery  can  be  had, 
and  notice  of  the  accident  given  nine  n^onths  after  knowl- 
edge of  the  accident  and  injury  was  not  a  compliance  with 
the  policy.  Carmell  v.  Milwaukee  M,  F.  Ins,  Co.  18  Wis. 
387;  Blakdeyv,  Phmnix  Ins.  Co.  20  id.  205;  KentzLer  v.  Am. 
Mut.  Ace.  Aaao.  88  id.  589;  Merrill  v.  Tra/odera^  Ins.  Co.  91 
id.  329;  Oshkosh  Match  Works  v.  Mamihester  F.  Ins.  Co,  92 
id.  510;  LaForce  v.  WiMa/ins  City  F.  Ins.  Co.  43  Mo.  App. 
618;  QuinUm  v.  Prcmdence  W.  Ins.  Co.  133  K  T.  356. 

For  the  respondent  there  was  a  brief  by  Bump^  Kreutzer 
<&  Boseribenyj  and  oral  argument  by  F.  L.  Bv/mp. 

The  following  opinion  was  filed  June  23, 189^: 

Cassoday,  0.  J.  It  appears  from  the  record  that  during 
the  times  mentioned  the  plaintiff  was  engaged  in  the  manu- 
facture of  veneering,  and  operating  its  veneer  factory,  in 
Wausau;  that  March  26,  1895,  the  defendant,  for  a  valuable 
consideration,  made,  executed,  and  delivered  to  the  plaintiff 
its  policy  of  insurance,  wherein  and  whereby  the  defendant 
insured  the  plaintiff  from  March  26, 1895,  to  March  26, 1896, 
against  any  and  all  liability  of  the  plaintiff  for  damages,  not 
exceeding  the  sum  of  §5,000,  on  account  of  any  injuries  sus- 
tained by  any  employee  of  the  plaintiff,  resulting  from  any 
accident  which  might  befall  such  employee  while  actively 
engaged  in  the  service  of  the  plaintiff  in  connection  with 
said  business.  Attached  to  such  policy,  and  as  a  part  thereof, 
was  a  rider  to  the  effect  that  such  insurance  was  against  all 
liability  of  the  assured  for  damages,  not  exceeding  the  sum 
stated,  on  account  of  fatal  or  nonfatal  injuries  sustained  by 
any  employee  or  employees  of  the  assured  resulting  from 
any  accident  or  accidents  which  might  befall  any  of  the  em- 
ployees while  actively  engaged  in  the  service  of  the  assured 
in  connection  with  the  establishment  mentioned ;  that  the 
company's  liability  for  an  accident  resulting  in  injuries  to, 
or  the  death  of,  any  one  employee,  was  limited  to  $5,000, 
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and,  subject  to  the  same  limit  tor  each  employee,  its  total 
liability  for  an  accident  resulting  in  injuries  to,  or  the  death 
of,  several  employees,  was  $10,000 ;  that  the  policy  was  based 
on  the  estimated  annual  wages  paid  by  the  assured,  of  (10,000. 
Such  policy  was  issued  and  accepted  "  subject  to  the  agree- 
ments and  conditions  indorsed  *'  thereon.  Among  such  agree- 
ments and  conditions  are  tiie  following:  "Upon  the  occur- 
rence of  an  accident,  cmd  also  upon  receipt  of  notice  of  any 
claim  cm  account  of  an  accident,  the  assured  shall  give  im- 
mediate notice  in  writing  of  such  accident  or  claim,  with  the 
fullest  information  available,  to  the  general  manager  of  the 
company  for  the  United  States  of  America,  in  the  city  of 
Chicago,  Illinois,  or  to  the  agent,  if  any,  providing  he  is  still 
acting  for  the  company,  who  shall  have  countersigned  this 
policy.  The  assured  shall  from  time  to  time,  and  at  all  times, 
furnish  such  additional  information  in  relation  to  the  acci- 
dent as  the  company  may  require." 

It  further  appears  from  the  record  that  August  24, 1895, 
one  George  A.  Bishop,  while  in  the  employ  of  the  plaintiff, 
was  severely  scalded,  burned,  and  injured,  so  that  he  was 
unable  to  perform  any  manual  labor;  that  May  23,  1896, 
Bishop,  for  the  first  time,  made  claim  for  damages  from  the 
plaintiff  on  account  of  the  occurrence  of  such  accident;  and 
also,  for  the  first  time,  the  plaintiff  notified  the  defendant  that 
Bishop  had  made  such  claim  for  damages;  that  June  8, 1896, 
the  plaintiff  further  notified  the  defendant,  on  its  blanks,  of 
such  occurrence  of  the  accident,  and  of  such  claim  having 
been  made  for  damages;  that  September  7,  1896,  Bishop 
sued  the  plaintiff,  and  the  plaintiff  on  the  next  day  tendered 
the  defense  to  the  defendant;  that  the  defendant  declined 
and  refused  to  defend  the  action,  and  denied  all  liability ; 
that  January  28, 1897,  Bishop  recovered  judgment  against 
the  plaintiff  for  $1,078.10  damages  and  costs;  that  January 
29, 1897,  the  plaintiff  notified  the  defendant  of  the  rendition 
of  such  judgment,  and  that  its  expenses  in  defending  the  ao- 
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tion  were  $327.51,  making  $1,405.61;  that  the  defendant 
refused  to  pay  the  same,  or  any  part  thereof. 

On  March  21, 1897,  the  plaintiff  commenced  this  action 
to  collect  the  amount  stated,  and  alleged  in  its  complaint,  in 
effect,  the  facts  stated.  Issue  being  joined,  the  action  was 
tried,  and  the  court  found,  in  effect,  the  facts  stated,  and 
rendered  judgment  thereon  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $1,405.61,  with  interest.  From 
the  judgment  so  entered  the  defendant  brings  this  appeal. 

After  careful  consideration,  we  are  constrained  to  hold 
that  the  conditions  indorsed  upon  the  policy,  and  quoted 
above,  were  conditions  precedent.  The  policy  expressly 
states  that  it  was  "  subject  to  the  agreements  and  conditions 
indorsed  ^  thereon.  Such  conditions  expressly  required  the 
plaintiff,  "upon  the  occurrence  of  an  accident,"  to  "give 
immediate  notice  in  writing  of  such  accident,"  etc.  The 
reason  for  requiring  such  notice  is  obvious.  It  was  to  en- 
able the  defendant  to  investigate  the  facts  and  circumstances 
of  the  accident  while  they  were  fresh  in  mind,  with  the  view 
of  settling  the  loss  in  case  it  should  be  so  advised,  and,  in 
case  of  a  contest,  to  be  prepared  to  defend  the  same  as  stip- 
ulated in  the  policy.  Accordingly  the  plaintiff  was  thereby 
expressly  precluded  from  settling  any  claim  or  incurring 
any  expense,  without  the  consent  of  the  defendant,  except 
in  case  of  absolute  necessity.  These  things  made  it  impor- 
tant for  the  defendant  to  be  notified  immediately,  not  only 
of  the  occurrence  of  the  accident,  but  "  also  "  that  a  claim  for 
damages  had  been  made  by  the  injured  person  on  account 
of  the  accident.  The  words  "and  also,"  in  the  conditions 
quoted,  pretty  clearly  indicate  that  such  notice  of  "  the  oc- 
currence of  the  accident "  was  to  be  followed  by  a  further 
or  additional  notice  of  any  claim  made  for  damages,  and  each 
such  notice  was  to  be  given  immediately  as  therein  required. 
In  the  two  cases  relied  upon  by  coimsel  for  the  plaintiff,  the 
condition  did  not  contain  the  word  "  also,"  and  in  that  re- 
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spect  the  cases  are  distinguished  from  the  one  at  bar.  Anoka 
L.  Co.  V.  Fidelity  <&  C.  Co.  63  Minn.  286;  Grand  Bapids  E. 
L.  &  P.  Co.  V.  Fidelity  cfe  C  Co.  Ill  Mich.  148.  Certainly 
we  cannot  hold,  under  the  conditions  in  this  policy,  that  the 
notice  of  the  claim  for  damages,  made  for  the  first  time  nine 
months  after  the  accident,  satisfied  the  requirement  that  im- 
mediate notice  should  be  given  of  "  the  occurrence  of  the 
accident;  *'  nor  can  we  hold  that  such  requirement  was  not 
a  condition  precedent;  nor  can  we  hold  that  such  notice  of 
the  accident,  given  for  the  first  time  nine  months  after  the 
occurrence  of  the  accident,  was  an  "immediate  notice,"  within 
the  condition  quoted,  as  those  words  have  been  repeatedly 
construed  by  this  court.  Kentzler  v.  Am,  Mut.  Ace.  Asso. 
88  Wis.  589.  True,  there  is  no  forfeiture  clause  in  the  con- 
tract. Nevertheless  the  plaintiff,  in  order  to  maintain  this 
action,  was  bound  to  perform  such  condition  precedent. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  dismiss 
the  complaint. 

Bakdebn,  J.,  took  no  part. 

Upon  a  motion  for  a  rehearing  counsel  for  the  respondent 
contended,  inter  aHa,  that  even  though  notice  of  the  occur- 
rence of  the  accident  was  a  condition  precedent,  it  will  not 
prevent  the  plaintiff  from  maintaining  this  action,  in  the  ab- 
sence of  any  provision  in  the  policy  that  such  a  result  shall 
follow  such  failure.  Vamgindertaelen  v.  Phenix  Ins.  Co.  82 
Wis.  112;  Flailey  v.  Phe;iix  Ins.  Co.  95  id.  618;  Blakdey 
V.  Phcenix  Ins.  Co.  20  id.  205 ;  Harriman  v.  Queen  Ins.  Co. 
49  id.  71,  81;  Engebretson  v.  HeUa  F.  Ins.  Co.  58  id.  301; 
Bank  of  Bi/ver  Falls  v.  German  Am.  Ins.  Co.  72  id.  537; 
Butternut  Mfg.  Co.  v.  Manufacturers^  M.  F.  Ins.  Co.  78  id. 
208.  Forfeitures  will  not  be  enforced  except  upon  the 
clearest  evidence  that  such  is  the  meaning  of  the  contract. 
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Schwnck  v.  Oegenaeitiger  W.  <&  W.  Fondj  44  Wis.  369;  JETuU 
V.  N.  W.  M.  F.  Ins.  Go.  39  id.  398;   Walters  v.  Western  Ass. 
Co.  95  id.  265. 
The  motion  was  denied  September  20, 1898. 


Bisewski,  Eespondent,  ys.  Booth,  Appellant. 

August  so — September  £0, 189S. 

Assault  andhattery:  Evidence:  Court  and  jury:  Credibility  of  witnesses: 
Instructions  to  jury. 

1.  In  aD  action  for  an  assault  and  battery,  plaintiff  claimed  that  defend- 

ant had  thrown  him  downstairs.  It  appeared  that  plaintiff  was 
intoxicated  at  the  time,  and  had  been  ordered  to  leave  the  premises 
of  which  defendant  was  in  charge.  His  account  of  the  manner  in 
which  he  was  injured  was  very  incoherent  and  unsatisfactory,  and 
he  was  corroborated  only  by  one  witness,  whose  admissions  and 
self-contradictions  were  such  that  he  was  entitled  to  very  little 
credit.  On  the  other  hand,  defendant's  testimony  to  the  effect 
that,  after  putting  plaintiff  out  of  an  office,  he  left  him  on  the  plat- 
form outside  the  door,  ten  or  twelve  feet  from  the  head  of  the  stairs, 
and  immediately  re-entered  the  room  and  closed  the  door,  was 
corroborated  by  a  large  number  of  apparently  credible  witnessea 
Held,  that  a  verdict  in  plaintiff's  favor  should  have  been  set  aside 
as  contrary  to  the  evidence. 

2.  After  properly  instructing  the  jury  in  such  a  case  that  defendant 

had  the  right  to  order  plaintiff  to  leave  the  premises  and  to  use 
such  force  as  might  be  reasonably  necessary  to  expel  him  if  he  re- 
fused to  go  or  resisted,  and  that  defendant  would  not  be  liable  for 
any  xmavoidable  accident  resulting  therefrom  and  from  the  resist- 
ance, it  was  error  for  the  trial  judge  to  add  that  he  found  no  evi- 
dence that  the  accident  resulted  from  plaintiff's  resistance;  that 
there  was  no  pretense  that  plaintiff  offered  any  resistance  to  being 
thrown  downstairs  or  that  he  was  injured  by  being  thrown  out  of 
the  door;  and  that  while  the  instruction  previously  given  was  good 
law,  it  seemed  to  him  that  there  was  no  evidence  to  which  it  could 
apply,— the  implication  clearly  being  that  the  plaintiff  was  in  fact 
thrown  downstairs. 
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&  So,  alflo,  it  was  error  to  refuse  to  instruct  that  the  number  of  witnesses 
and  their  concurrenoe  in  support  of  a  given  state  of  facts  was  a 
subject  of  material  importance  in  deciding  their  credibility,  for  the 
reason  that  there  was  much  leas  probability  of  two  or  more  wit- 
nesses being  oonoemed  in  the  same  falsehood  or  being  influenced 
by  the  same  mistake  than  a  single  individuaL 

4.  Instructions  on  the  subject  of  positive  and  negative  testimony  which 
were  given  in  such  a  way  as  to  leave  the  impression  that  plaintifTs 
evidence  was  positive  and  defendant's  negative,  are  held  to  have 
been  misleading,  although  correct  as  abstract  propositions  of  law. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Cifcuit  Judge.     Reversed. 

Yor  the  appellant  there  was  a  brief  by  WmJder^  Flcmders^ 
Smithy  Bottmn  <&  Vilas^  and  oral  argument  by  E.  P.  Vilas. 

Chriaticm  Doerfier^  for  the  respondent 

Cassoday,  0.  J.  This  is  an  action  for  an  assault  and  bat- 
tery. Issue  being  joined  and  trial  had,  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff,  and  assessed  his  damages  at 
$800.  From  the  judgment  entered  thereon  the  defendant 
brings  this  appeal. 

It  appears  from  the  record,  in  effect,  that  at  the  times  in 
question  the  plaintiff  was  a  laborer,  forty-four  years  of  age, 
in  the  employment  of  the  Plankinton  Packing  Company, 
and  had  been  for  six  days;  that  about  7  o'clock  on  the  morn- 
ing of  November  22,  1894:,  the  plaintiff  appeared  for  labor, 
but,  being  intoxicated,  he  was  not  allowed  to  go  to  work; 
that  he  then  went  away,  and  returned  about  10  o'clock,  still 
under  the  influence  of  liquor;  that,  by  reason  of  the  plaintiff's 
intoxication,  the  defendant,  who  was  general  superintendent 
of  the  Plankinton  Packing  Company  and  had  charge  of  the 
buildings,  directed  him  to  leave  the  premises,  and  when  he 
failed  to  go  the  defendant  took  him  by  the  collar  and  led 
him  from  the  wholesale  butchers'  department  into  the  oflBce, 
and  from  thence  through  the  door  onto  the  platform  which 
extended  to  the  head  of  the  stairs  leading  down  onto  the 
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highway,  and  the  plaintiff  claims  that  he  was  thrown  down 
the  stairs,  while  the  defendant  claims  that  he  fell  down  the 
stairs.  The  platform  was  twenty  feet  long,  and  the  head  of 
the  stairs  was  from  ten  to  twelve  feet  from  the  office  door. 
Certain  errors  are  assigned  calling  for  consideration. 

1.  After  properly  instructing  the  jury  that  the  defendant 
had  the  right  to  order  the  plaintiff  to  leave  the  premises,  and 
that  if  the  plaintiff  refused  or  resisted  the  order  the  defend- 
ant had  the  right  in  law  to  use  such  force  as  might  be  neces- 
sary to  expel  the  plaintiff  from  the  premises,  using  no  more 
force  than  was  reasonably  necessary  therefor,  and  that  if  an 
unavoidable  accident  resulted  therefrom,  and  from  the  re- 
sistance thereto  offered  by  the  plaintiff,  then  the  defendant 
was  not  liable  therefor,  the  trial  judge  added,  in  effect,  that 
he  found  no  evidence  to  the  effect  that  the  accident  resulted 
from  the  resistance  thereto  offered  by  the  plaintiff;  that 
there  was  no  pretense  that  the  plaintiff  offered  any  resist- 
ance to  being  thrown  downstairs;  that  there  was  no  pretense 
that  he  was  injured  by  being  thrown  out  of  the  door;  and 
that,  while  the  instruction  so  given  was  good  law,  yet  it 
seemed  to  him  that  there  was  no  evidence  to  which  it  could 
be  applied.  There  is  plenty  of  evidence  that  the  plaintiff 
refused  to  leave  the  premises  when  requested  by  the  defend- 
ant; that  the  defendant  had  to  use  more  or  less  force  from 
the  time  he  first  took  him  by  the  collar  until  he  got  him  out, 
through  the  office  door,  onto  the  platform;  and  that  at  dif- 
ferent times  the  plaintiff  resisted  such  force,  especially  at  or 
near  the  door.  The  evidence  on  the  part  of  the  defendant 
leaves  the  plaintiff  on  the  platform  just  outside  of  the  office 
door,  and  ten  or  twelve  feet  from  the  head  of  the  stairs. 
The  defendant  was  not  bound  to,  and  did  not  undertake  to, 
account  for  the  plaintiff's  injury.  If  the  evidence  on  his  be- 
half was  true,  then  the  defendant  did  not  throw  the  plaintiff 
downstairs  at  all,  and  so  he  must  have  received  his  injury 
from  falling  downstairs,  or  falling  on  the  platform  when  he 
Vol.  100—25 
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was  forced  through  the  door.  If  the  plaintiff  received  his 
injury  in  falling  at  or  near  the  door,  then  there  was  evidence 
to  which  the  portion  of  the  instruction  requested  and  given 
in  relation  to  the  accident  having  resulted  from  the  resist- 
ance was  applicable.  The  addition  in  the  instruction  so 
given,  to  the  effect  that  there  was  "  no  pretense  that  the 
plaintiff  offered  any  resistance  to  being  thrown  downstairs," 
clearly  implied  that  he  was,  in  fact,  thrown  downstairs;  in 
other  words,  that  the  plaintiff's  account  of  the  manner  in 
which  he  received  the  injury  was  correct.  That  account  was 
very  incoherent  and  unsatisfactory,  owing  probably  to  the 
stupefied  condition  in  which  the  plaintiff  was  at  the  time  of 
the  injury.    The  instruction  so  added  was  clearly  erroneous. 

2.  Error  is  assigned  because  the  court,  after  instructing 
the  jury  as  to  the  weight  or  preponderance  of  the  evidence, 
refused  to  instruct  them  to  the  effect  that  the  number  of 
witnesses  and  their  concurrence  in  support  of  a  given  state 
of  facts  was  a  subject  of  material  importance  in  deciding 
their  credibility,  for  the  reason  that  there  was  much  less 
probability  of  two  or  more  witnesses  being  concerned  in  the 
same  falsehood  or  being  influenced  by  the  same  mistake 
than  a  single  individual.  The  refusal  to  give  such  instruc- 
tion, unde^  the  circumstances  of  the  case,  was  error. 

3.  While  the  instructions  given  on  positive  and  negative 
evidence  were  correct  as  abstract  propositions  of  law,  yet 
they  were  given  in  such  a  way  as  to  leave  the  impression 
that  the  evidence  on  the  part  of  the  plaintiff  was  positive, 
while  that  on  the  part  of  the  defendant  was  negative,  and 
hence  entitled  to  less  weight.    This  was  misleading. 

4.  Error  is  assigned  because  the  court  refused  to  set  aside 
the  verdict  and  grant  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence.  The  plaintiff's  testi- 
mony related  to  a  transaction  which  occurred  when  he  was 
confessedly  in  a  state  of  stupefaction.  From  the  very  nat- 
ure of  things,  his  version  of  the  affair  was  very  unsatisfac- 
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tory.  He  was  corroborated  only  by  one  witness,  and  the 
admissions  and  self-contradictions  of  that  witness  were  such 
as  to  entitle  him  to  but  very  little  credit.  The  defendant  had 
a  large  number  of  apparently  credible  witnesses,  and  they  all 
agree  that  when  the  defendant  put  the  plaintiff  through  the 
office  door  he  left  him  on  the  platform,  and  closed  the  door, 
himself  remaining  on  the  inside.  The  trial  court  was  not 
justified  in  allowing  the  verdict  to  stand,  under  such  circum- 
stances. 

5.  Besides,  there  is  really  no  sufficient  evidence  to  author- 
ize the  submission  to  the  jury  of  the  question  of  punitory 
damages. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  f pr  a  new  triaL 


Abraham,  Respondent,  vs.  EIabgbb,  Appellant. 

August  SO — S^t ember  £0, 1898, 

Sale  of  chatteh:  When  title  passes:  Replevin  against  vendor. 

Where  the  purchase  price  of  goods  covered  by  a  contract  of  sale  has 
been  paid  or  tendered,  and  the  goods  have  been  set  apart  for  de- 
livery and  a  partial  delivery  made,  the  title  and  right  of  possession 
is  in  the  purchaser,  and  he  may  maintain  replevin  against  the  vendor 
if  the  goods  are  wrongfully  detained. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  R.  N.  Austin,  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Moritz  WiMig^  Jr., 
of  counsel,  and  MocJc^  RUey^  Wittig  <&  Schimj  attorneys,  and 
oral  argument  by  Mortis  Wittigy  Jr. 

For  the  respondent  there  was  a  brief  by  Bloodgoody  Kem- 
per <&  Bloodgoody  attorneys,  and  Jackson  B.  Kemper^  of 
counsel,  and  oral  argument  by  Jackson  B.  Kemper. 
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PiNNEY,  J.  This  was  an  action  for  the  recovery  of  a  lot 
of  merchandise  stored  by  the  defendant,  Karger^  at  No.  559 
East  Water  street,  Milwaukee,  and  in  charge  of  one  Bing, 
a  relative  of  Karger^  to  sell  for  him  on  commission.  The 
plaintiff,  Cla/ra  Abraham^  was  at  this  time  conducting  a  busi- 
ness under  the  name  of  the  "  Milwaukee  Knitting  Works." 
This  business  was  managed  for  her  by  her  father,  Louis 
Abraham,  as  her  agent,  who  a  few  days  prior  to  August  26, 
1896,  began  negotiations  with  Bing  for  the  purchase  of  the 
merchandise  belonging  to  the  defendant,  Karger,  These 
negotiations  were  in  part  conducted,  according  to  the  evi- 
dence of  the  plaintiff,  Ahraham^  in  the  presence  of,  and  with 
the  sanction  of,  the  defendant,  Karger,  There  was  a  dis- 
pute between  the  witnesses  for  the  plaintiff,  on  the  one  side, 
and  the  defendant  and  his  witnesses,  on  the  other,  as  to  the 
terms  of  sale  finally  agreed  on  between  the  plaintiff  and  de- 
fendant. On  the  part  of  the  plaintiff,  Louis  Abraham  testi- 
fied that  the  agreement  as  finally  made  was  that  the  plaintiff 
was  to  pay  the  defendant,  Karger^  for  this  stock  $2,000  in 
cash,  and  to  deliver  to  him  the  note  of  one  W.  A.  Meyer  for 
$500;  and  this  was  corroborated  by  the  evidence  of  James 
L.  Gates,  a  witness  on  the  part  of  the  plaintiff,  who  testified 
that  the  defendant,  Karger^  stated  to  him  that  such  was  the 
case.  The  testimony  of  Karger  and  his  witnesses  was  that 
the  plaintiff  was  to  pay  to  the  defendant  $2,500  in  cash,  and 
that  Ka/rger  did  not  agree  or  consent  in  any  way  to  accept 
the  note  of  Meyer  in  payment  of  part  of  the  consideration ; 
and  it  appeared  that  this  dispute  as  to  the  terms  of  the  sale 
was  the  only  matter  upon  which  there  was  any  conflict  of 
testimony.  On  all  other  points  the  witnesses  substantially 
agreed. 

At  the  time  when  the  bargain  was  made,  Louis  Abraham 
paid  Bing  $25  to  bind  the  bargain.  The  next  day  the  plaint- 
iff, Abraham^  paid  to  Bing  $1,500,  and  at  the  time  Bing  gave 
to  Abraham  an  invoice  or  statement,  drawn  up  in  Bing's 
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handwriting,  which  recites  the  value  of  the  merchandise  at 
$4,100,  the  payment  by  cash  and  merchandise  in  exchange 
of  $3,100;  the  balance  of  $1,000  to  be  paid,  $600  in  cash, 
and  $500  in  W.  A.  Meyer's  note.  Both  Bing  and  Abraham 
admit  that  the  purchase  price  was  $2,500,  and  that  no  mer- 
chandise was  given  in  exchange;  that  the  bill  or  invoice 
was  made  out  this  way  as  a  matter  of  convenience  between 
the  partis.  And  Bing  further  claims  that  the  statement 
that  the  balance  was  to  be  $500  in  cash  and  $500  in  notes 
did  not  express  the  true  understanding  between  them.  Au- 
gust 24:th,  the  plaintiff,  through  Louis  Abraham,  paid  $500 
more  on  the  purchase;  and,  on  the  26th  of  August,  Louis 
Abraham  tendered  to  the  defendant,  Ka/rgefr^  Meyer's  note 
for  $500,  payable  to  the  Milwaukee  Knitting  Works,  and  in- 
dorsed, "  C.  Ahraham^  proprietor."  This  tender  was  refused, 
and  Karger  said  to  Abraham,  "  If  you  don't  have  the  money 
before  noon,  I  am  going  to  store  the  goods,  and  you  will 
have  to  pay  the  costs; "  whereupon  the  plaintiff,  Clara  Ahror 
Jiamy  brought  replevin,  charging  the  unlawful  and  wrongful 
detention  of  the  property. 

The  court,  in  its  charge  to  the  jury,  in  effect  told  them 
that  the  question  at  issue  was  whether  the  sale  was  to  be  for 
cash  and  notes,  as  testified  to  by  the  plaintiff's  witnesses,  or 
for  cash  solely,  as  testified  to  by  the  defendant  and  his  wit- 
nesses; that  if  they  found  the  claim  of  the  plaintiff  to  be 
correct,  then  the  verdict  should  be  in  favor  of  the  plaintiff; 
if  they  found  the  facts  as  to  the  sale  or  agreement  to  be  as 
claimed  by  the  defendant,  then  they  should  find  for  the  de- 
fendant. The  jury  found  for  the  plaintiff,  and  that  she  was 
the  owner  of,  and  entitled  to  the  possession  of,  the  goods 
seized  under  the  writ;  that  the  same  were  unlawfully  de- 
tained from  her  by  the  defendant;  that  the  value  of  the  prop- 
erty was  $3,500.  The  plaintiff  had  judgment  against  the 
defendant  for  the  possession  of  the  property,  and  for  the  re- 
covery of  the  costs,  together  with  the  damages  of  six  cents. 

The  defendant  asked  the  court  to  instruct  the  jury  to  find 
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a  verdict  in  his  favor,  and  also  that,  under  the  evidence,  the 
plaintiff  could  not  maintain  the  action.  These  requests  were 
denied,  and  the  case  was  submitted  to  the  jury  to  find,  as 
already  stated,  whether  the  terms  of  sale  were  complied 
with  on  the  part  of  the  plaintiflf  by  the  payment  to  the  de- 
fendant of  the  required  amount  in  money,  $2,000,  and  the 
tender  of  the  stipulated  note  of  Meyer  for  $500.  There  was 
evidence  on  the  part  of  the  plaintiff  to  maintain  these  con- 
tentions. It  is  established  by  the  verdict  as  a  verity  that 
payment  of  the  $2,000  in  money,  and  tender  of  the  note  of 
Meyer  for  $500,  were  made.  Such  payment  and  tender  of 
payment  prior  to  the  time  of  the  commencement  of  the  ac- 
tion had  the  same  effect  as  actual  payment  upon  the  rights  of 
the  parties.  There  is  nothing  to  show  that  the  contract  was 
executory,  so  far  as  anything  remaining  to  be  done  to  the 
goods  was  concerned.  The  evidence  shows  that  they  were 
ready  for  delivery,  and  set  apart,  and  the  price  agreed  upon, 
and  a  partial  delivery  made  before  the  tender  of  the  $500 
note.  The  goods  were  in  the  sight  of  the  parties,  and  were 
pointed  out  in  the  presence  of  Kargev^  the  defendant,  when  it 
was  agreed  that  he  was  to  get  $2,000  in  cash  and  W.  A. 
Meyer's  note  for  $500  for  them.  There  can  be  no  doubt  but 
that,  under  the  circumstances  stated,  the  title  to  the  goods, 
and  the  right  of  possession  as  well,  passed  to  the  plaintiff, 
and,  if  afterwards  they  were  wrongfully  detained,  she  might 
maintain  replevin  for  them.  "When  the  terms  of  sale  are 
agreed  on,  and  the  bargain  is  struck,  and  everything  the 
seller  is  to  do  with  the  goods  is  complete,  the  contract  of  sale 
becomes  absolute  as  between  the  parties,  without  actual  pay- 
ment or  delivery,  and  the  property  and  the  risk  of  accident 
to  the  goods  vest  in  the  buyer.  He  is  entitled  to  the  goods 
on  paymejit  or  tender  of  the  price,  and  not  otherwise,  when 
nothing  is  said  at  the  sale  as  to  the  time  of  delivery  or  time  of 
payment.  .  .  .  But  if  the  goods  are  sold  upon  credit,  and 
nothing  is  agreed  upon  as  to  the  time  of  delivery  of  the  goods, 
the  vendee  is  immediately  entitled  to  the  possession,  and  the 
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right  of  property  vests  at  once  in  him."  2  Kent,  Comm. 
(14th  ed.),  *492-*494;  Eatch  v.  OU  Co.  100  U.  S.  124. 

The  evidence  as  to  what  actually  did  occur,  or  what  was 
agreed  on  between  the  parties,  is  in  some  respects  conflicting 
and  contradictory.  The  case  was  rightly  submitted  to  the 
jury  to  find  upon  the  vital  point  in  dispute  and  thus  deter- 
mine whether  the  property  and  right  of  possession  passed  to 
the  plaintiff.  The  evidence  was  clearly  sufficient  to  sustain 
the  finding  of  the  jury,  and  the  court  could  not  have  prop- 
erly directed  a  verdict  for  the  defendant.  "  Where  the  prop- 
erty in  the  goods  has  passed  to  the  buyer  and  the  contract 
is  executed,  ...  he  may  maintain  trover"  (21  Am.  & 
Eng.  Ency.  of  Law,  627);  or  replevin  {Bradley  v.  Michady 
1  Ind.  651,  652;  Rhea  v.  Riner,  21  lU.  526). 

The  defendant  presented  a  number  of  requests  to  charge, 
and  has  assigned  various  errors  upon  other  rulings  of  the 
court,  an  examination  of  which  does  not  disclose  that  any 
material  ^rror  has  intervened  to  the  prejudice  of  the  de- 
fendant. A  discussion  of  the  evidence  contained  in  the 
printed  case  would  serve  no  useful  purpose. 

For  these  reasons,  the  judgment  of  the  superior  court  of 
Milwaukee  county  must  be  affirmed. 

By  the  Cowrt. —  Judgment  is  ordered  accordingly. 


Herman,  Respondent,  vs.  The  City  of  Oconto,  Appellant. 

August  so—- September  £0, 1898, 

Municipal  corporations:  Adxtption  of  general  charter  provisions:  Notice: 
Mandatory  statute:  Contracts:  Option  to  pay  in  city  orders^  etc: 
Party  in  interest:  Fraud:  Pleading, 

1.  Sea  72,  eh.  812,  Laws  of  1898,  provides  that  any  city  organized  under 
a  special  charter  may  by  ordinance  adopt  any  part  of  the  general 
charter  act»  but  before  action  shaU  be  taken  on  such  ordinance  **i% 
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shall  be  published  at  least  once  in  each  week  for  three  successive 
weeks  in  the  official  city  paper,  .  .  .  together  with  a  notice  of 
the  time  said  ordinance  will  be  considered."  Held,  that  in  respect 
to  such  notice  the  statute  is  mandatory,  and  a  failure  to  comply 
therewith  renders  nugatory  the  passage  of  such  an  ordinance. 

d.  Where  by  the  terms  of  a  contract  for  municipal  improvements  the 
amount  due  thereon  is  payable  in  money,  with  an  option  on  the 
part  of  the  city  to  pay  in  city  orders,  assessment  certificates,  or  im- 
provement bonds,  if  the  city  fails  to  exercise  or  declare  such  option 
a  money  recovery  may  be  had. 

8.  In  an  action  against  a  city  on  a  contract  for  public  improvements, 
it  is  no  defense  that,  at  the  time  of  making  the  contract,  the  con- 
tractor was  not  the  real  party  in  interest  but  had  secured  the  con- 
tract for  the  benefit  of  a  third  person. 

4  In  such  an  action  an  answer  alleging,  on  information  and  belief,  that 
the  contract  was  secured  by  means  of  fraud,  bribery,  and  corrup- 
tion in  paying  to  certain  members  of  the  board  of  public  works,  by 
whom  it  was  let  and  executed  on  behalf  of  the  city,  whose  names 
were  to  the  defendant  unknown,  large  sums  of  money  intended  to 
corrupt  and  influence,  and  which  did  corruptly  influence  and  con- 
trol, the  action  of  such  members,  and  thereby  influenced  and  con- 
trolled the  action  of  the  board  in  letting  and  executing  t^  contract, 
is  held  sufficient,  upon  a  demurrer  ore  tenus  and  in  the  absence  of 
any  motion  to  make  it  more  definite  and  certain,  to  authorize  the 
admission  of  evidence  as  to  the  alleged  fraud,  eta 

6i»  llie  mere  fact  that  the  contract,  in  such  a  case,  was  let  to  the  high- 
est bidder,  or  that  it  was  not  binding  until  approved  by  the  com- 
mon council,  would  not  obviate  the  objection  to  the  contract,  based 
on  such  fraud  and  bribery. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.    Beveraed. 

For  the  appellant  there  was  a  brief  by  P.  H.  Lynch^  city 
attorney,  and  Wigman  dk  Martin^  of  counsel,  a  supplemental 
brief  by  Wigman  cfe  Martin^  and  the  cause  was  argued  orally 
by  P,  H.  Martin.  They  argued,  among  other  things,  that 
the  requirements  of  sec.  72,  ch.  312,  Laws  of  1893,  are  merely 
directory  and  cannot  aflfect  the  validity  of  the  ordinance. 
Stevenson  v.  Bay  Clty^  26  Mich.  44;  State  ex  rel.  Dalrymple 
V,  Milwaukee  Co,  58  Wis.  4;  Coinm,  v,  Davis,  140  Mass.  485; 
Ehn&ndorfv,  New  York,  25  Wend.  C93.     The  right  was  con- 
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ferred  on  the  city  to  adopt  it;  the  essential  element  was  the? 
adoption  of  the  ordinance,  and  not  the  giving  of  the  notice. 
Striker  v.  Kelly ^  7  Hill,  9.  Having  the  right  and  power, 
though  it  was  irregularly  exercised,  the  city  had  power  to 
ratify  the  adoption.  Koch  v.  MUwcmkee^  89  Wis.  220;  MiRs 
V,  Gleasonj  11  id.  470. 

For  the  respondent  there  was  a  brief  by  Hoyt  cfe  OlweU, 
and  oral  argument  by  F.  Jf.  Hoyt  They  contended,  inter 
aliay  that  the  allegations  in  the  answer  are  too  vague  and 
indefinite  to  state  a  defense.  In  order  to  set  up  a  defense 
of  fraud  avoiding  a  contract,  facts  must  be  alleged  not  only 
of  the  kind  of  fraud  used,  but  showing  specifically  the  cir- 
cumstances and  particulars  of  the  fraud,  and  how  it  affected 
the  contract  and  the  defendant's  interest.  Hiiey  v.  Rileyy 
34  Wis.  372;  Kewminee  Co,  v.  Decker^  30  id.  634;  Landcmer 
V.  Vietor,  69  id.  434,  439;  Kerr,  Fraud  &  M.  (Bump's  ed.), 
365;  Bell  v.  Lamiprey^  52  N.  H.  41-46,  and  cases  cited;  Cwra- 
im  V.  Za/wrence  Co,  1  S.  Dak.  158;  Bliss,  Code  PL  §  211;  8 
Am.  &  Eng.  Ency.  of  Law,  653 ;  Phillips  v.  Schooley^  27  N. 
J.  Eq.  410;  Cosgrove  v.  Fis\  90  Cal.  75;  Mills  v.  Collins^  67 
Iowa,  164;  Salshury  v.  Falk^  28  111.  App.  297;  Jones  v.  Alhee^ 
70  111.  34;  Knapp  v.  BrooTdyn,  97  N.  Y.  520.  An  allegation 
of  fraud  upon  information  and  belief  cannot  be  sustained 
unless  the  facts  upon  which  the  belief  is  founded  are  stated 
in  the  pleading,  so  that  the  court  may  see  whether  the  con- 
clusion is  supported  by  the  facts.  9  Ency.  of  PI.  &  Pr.  694; 
Memphis  dk  C.  B.  Co,  v.  Neighhors,  51  Miss.  412,  422;  Seid- 
mem  V,  Oeily  16  Daly,  434;  Kay  v.  Whittaker^  44  N.  T.  565, 
570,  571.  This  objection  goes  to  the  sufliciency  of  the  facts 
stated  to  constitute  a  defense,  and  not  simply  to  the  ques- 
tion of  indefiniteness.  Biley  v.  BiZey^  34  Wis.  372 ;  Kewau- 
nee Co.  V.  Becker^  30  id.  634.  The  admitted  facts  show  that 
in  no  way  was  any  corruption  possible.  The  charter  im- 
posed upon  the  council  the  mere  duty  of  ascertaining  which 
one  of  the  bids  received  was  the  lowest,  and  awarding  the 
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contract  accordingly.  It  is  undisputed  that  the  bid  of  the 
plaintiff's  assignor  was  the  lowest;  that  his  bid  was  reason- 
able; that  he  was  responsible;  and  that  in  compliance  with 
the  positive  direction  of  the  charter  the  contract  was  awarded 
to  him.  State  ex  rd.  Mcmitowoo  v.  County  Clerk^  59  Wis.  15 ; 
Castleinan  v.  Griffiuy  13  id.  538;  Winslow  v.  CroweUy  32  id. 
^56;  McDonald  v.  Dcmiels^  58  id.  426-429;  American  £.  & 
L.  A880,  V.  Bea/Ty  48  Neb.  455;  Tiedeman,  Sales,  §  162,  and 
-cases  cited. 

Oassoday,  0.  J.  This  is  an  action  to  recover  $17,323.01 
for  the  construction  of  a  sewer  for  the  defendant  as  per 
written  contract.  The  contract  was  made  and  entered  into 
October  22,  1894,  between  the  defendant  and  one  William 
Turner,  to  the  effect  that  Turner  thereby  agreed  to  furnish 
and  provide,  at  his  own  proper  cost  and  expense,  all  the  nec- 
essary materials  and  labor  in  conformity  with  the  annexed 
specifications  and  plans,  and  construct  the  sewers  and  appur- 
tenances therein  mentioned,  and  complete  the  work  to  the 
satisfaction  of  the  board  of  public  works  and  the  engineer 
in  charge  and  in  accordance  with  such  specifications  and 
plans,  on  or  before  February  25,  1895;  that  for  each  and 
every  day  such  work  should  remain  incomplete  after  the 
time  so  specified  Turner  should  forfeit  $25  as  liquidated  dam- 
ages. And  the  defendant  therein  agreed  to  pay  to  Turner, 
on  the  10th  day  of  the  month  succeeding  that  in  which  the 
work  should  be  done,  seventy-five  per  cent,  of  the  monthly 
estimate  of  the  whole  amount  accruing  to  Turner  during 
such  month,  provided  that  nothing  therein  contained  should 
be  construed  to  affect  any  of  the  rights  therein  reserved  by 
the  board  of  public  works.  It  was  therein  further  agreed 
by  Turner  that  he  would  accept,  at  the  option  of  the  defend- 
ant, in  payment  for  any  or  all  amounts  due  under  the  agree- 
ment, and  at  tlieir  par  or  face  value,  city  orders,  special 
.assessment  certificates  against  the  proper  lots,  or  improve- 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1898.  395 

Herman  vs.  The  City  of  Oconta 

ment  bonds,  as  provided  in  the  city  charter  as  adopted  from 
ch.  312,  Laws  of  1893 ;  that  such  contract  was  not  to  be  bind- 
ing until  approved  by  the  mayor  and  common  council  and 
countersigned  by  the  comptroller.  Such  contract  was  so  ap- 
proved and  countersigned.  Prior  to  making  such  contract 
the  plaintiff,  Herman^  became  obligated  and  bound  to  the 
defendant  as  surety  for  the  faithful  performance  of  such 
contract  by  Turner.  On  October  27, 1894,  Turner  duly  sold, 
assigned,  transferred,  and  set  over  to  the  plaintiff  all  sums 
of  money  which  might  then  be  due  or  thereafter  become 
due  to  Turner  for  doing  the  work  of  the  construction  of  the 
sewers  and  furnishing  the  materials  therefor,  and  all  rights 
he  might  have  against  the  city  under  the  contract,  and  the 
city  was,  on  or  about  January  31, 1895,  duly  notified  of  such 
assignment. 

A  tripartite  agreement  was  made  July  24, 1895,  by  and 
between  the  defendant  city,  Turner,  and  the  plaintiff,  recit- 
ing the  contract  of  October  22, 1894,  and  the  work  done 
thereunder,  and  the  making  of  the  assignment  from  Turner 
to  the  plaintiff,  and  it  was  therein  agreed  by  and  between 
the  three  parties  thereto  that  said  contract  was  then  —  July 
24, 1895  —  wholly  performed  by  Turner  according  to  the 
terms  and  conditions  thereof  by  him  to  be  kept  and  per- 
formed, except  as  to  the  time  within  which  the  work  there- 
under was  to  be  completed;  that  there  was  due  to  Turner, 
and  to  the  plaintiff  as  his  assignee,  under  and  pursuant  to 
the  terms  of  the  contract,  the  sum  of  $18,099.66,  less  $770.65, 
which  last  sum  had  been  adjusted  and  agreed  upon  between 
the  parties  as  the  amount  of  damages  sustained  by  the  city  by 
reason  of  the  failure  of  Turner  to  complete  the  work  within 
the  time  limited  in  the  contract  and  the  extension  thereof 
theretofore  granted  by  the  city,  leaving  to  be  paid  to  Turner, 
and  to  the  plaintiff  as  his  assignee,  in  the  way  and  manner 
provided  in  the  contract,  the  sum  of  $17,323.01,  which  sum 
was  thereby  acknowledged  to  be  due  under  the  contract,  and 
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payable  only  at  the  times  and  in  the  manner  therein  pro- 
vided, subject  to  the  stay  of  proceedings  in  the  action  of 
State  ex  rel.  Da/vis  v.  Oconto. 

On  July  7, 1896,  the  plaintiff  presented  such  claim  to  the 
common  council.  The  council  disallowed  the  same,  and  the 
plaintiff  then  appealed  from  the  decision  of  the  council  to 
the  circuit  court.  After  the  return  on  the  appeal  the  cir- 
cuit court  required  the  plaintiff  to  file  and  serve  his  com- 
plaint, and  the  defendant  to  serve  and  file  an  answer  thereto. 
Upon  the  complaint  being  served  and  filed,  the  defendant 
demurred  thereto  for  the  reasons  that  the  court  had  no  ju- 
risdiction of  the  action  or  the  defendant,  and  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  thereupon  overruled  the  demurrer,  and 
the  defendant  then  answered  the  complaint,  to  the  effect 
that  the  defendant  admitted  the  allegations  of  fact  set  forth 
in  the  complaint,  and  alleged  upon  information  and  belief, 
in  effect,  that  Turner  was  not,  at  the  time  of  making  the 
contract,  the  real  party  in  interest  to  the  contract,  but,  in- 
stead, was  permitting  the  use  of  his  name  and  interested  in 
securing  the  contract  for  the  benefit  of  one  Paul  Foley; 
that  Paul  Foley  and  Turner  worked  and  co-operated  to  se- 
cure the  contract  to  be  let  to  and  entered  into  with  Turner 
for  the  benefit  of  Foley;  that  the  contract  so  entered  into 
with  Turner  was  let  and  secured  to  Turner  by  means  of 
fraud,  bribery,  and  corruption  in  paying  to  certain  members 
of  the  alleged  board  of  public  works,  by  and  through  whbm 
the  contract  was  let  and  executed  in  behalf  of  the  defend- 
ant, whose  names  were  to  the  defendant  unknown,  large 
sums  of  money  intended  to  corrupt  and  influence  the  action 
and  conduct  of  the  members  in  the  letting  and  execution  of 
the  contract,  which  sums  of  money,  to  an  amount  unknown 
to  the  defendant,  so  paid  by  Foley  and  Turner  to  certain  of 
the  members  of  the  board  of  public  works,  did  corruptly 
influence  and  control  the  conduct  and  action  of  the  mem- 
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bers  in  letting  and  executing  the  contract,  and  thereby 
influenced  and  controlled  the  conduct  of  the  board  in  let- 
ting and  executing  the  contract,  all  of  which  facts  were  to 
the  defendant  and  its  officers  (other  than  those  implicated) 
unknown  prior  to  and  at  the  time  of  the  alleged  acceptance 
by  the  city  of  the  work  done  under  the  contract,  and  were  so 
unknown  at  all  times  prior  to  July  7, 1896,  when  the  plaint- 
iflTs  claim  was  filed  against  the  defendant. 

Subsequently  the  cause  came  on  for  trial  before  the  court 
and  a  jury,  and,  the  court  having  held  that,  the  plaintiflTs 
alleged  cause  of  action  being  admitted  in  the  answer,  the 
burden  of  proving  fraud  was  on  the  defendant,  and  the  de- 
fendant having  called  as  a  witness  William  Turner,  the  per- 
son with  whom  the  contract  was  made,  and  after  he  had  been 
duly  sworn  as  such  witness,  the  plaintiff  objected  to  any  evi- 
dence under  the  answer,  because  it  did  not  state  facts  suffi- 
cient to  constitute  a  defense  in  whole  or  in  part,  and  such 
objection  having  been  sustained  by  the  court,  the  court  there- 
upon directed  a  verdict  in  favor  of  the  plaintiff  for  the 
amount  prayed  in  the  complaint,  which  was  rendered  ac- 
cordingly, and  from  the  judgment  entered  thereon  the  de- 
fendant brings  this  appeal. 

1.  It  is  conceded  that  by  the  original  charter  the  common 
council  were  authorized  to  order  sewfers  and  reservoirs  to  be 
built  and  repaired,  and  that  the  expense  thereof  should  be 
paid  by  the  city  out  of  the  regular  fund.  Laws  of  1882, 
ch.  56,  subch.  VIIT,  sec.  4.  As  alleged  in  the  complaint,  an 
attempt  was  made  by  the  common  council,  a  short  time  prior 
to  the  making  of  the  contract  with  Turner,  to  adopt  by  or- 
dinance subch.  XX,  ch.  326,  Laws  of  1889,  as  amended  by 
ch.  312,  Laws  of  1893,  in  lieu  of  all  provisions  of  ch.  56,  Laws 
of  1882,  and  the  several  amendments  thereto,  which  in  an}'- 
wise  conflicted  with  the  provisions  of  such  subch.  XX;  but 
such  attempt  was  nugatory,  because  of  the  failure  to  comply 
with  sec.  72,  ch.  312,  Laws  of  1893,  which  declares,  in  effect. 
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that  '^no  such  ordinance  shall  be  introduced,  except  at  a  reg- 
ular meeting  of  the  common  council,  and  no  action  shall  be 
taken  thereon  before  the  next  regular  meeting  of  the  com- 
mon council,  and  before  action  shall  be  taken  thereon  it 
shall  be  published  at  least  once  in  each  week  for  three  suc- 
cessive weeks  in  the  oflBcial  city  paper,  .  .  .  together 
with  a  notice  of  the  time  said  ordinance  vnll  le  amsideredP 
It  is  contended  that  the  common  council  complied  with  all 
of  such  requirements,  except  the  last  clause,  printed  in  italics, 
and  that  that  clause  is  directory  and  not  mandatory.  But 
the  whole  section  is  mandatory,  and  the  common  council  had 
no  more  power  to  dispense  with  the  last  clause  than  any 
other  portion  of  the  section.  Such  notice  was  required  so 
that  the  public  might  appear  and  make  their  objections  to 
the  change.  It  was  jurisdictional.  OihnoAfi  v.  Milwaulre^ 
61  Wis.  588;  Drummond  v.  Eau  Claire^  79  Wis.  102.  We 
must  hold,  under  the  statutes,  that  the  ordinance  was  void. 
The  sewers  appear  to  have  been  constructed  substantially 
according  to  the  contract,  and  to  the  satisfaction  of  the  de- 
fendant, and  the  amount  of  liquidated  damages  stipulated 
for  in  the  contract  was  agreed  upon.  By  the  terms  of  the 
contract  the  amount  due  was  payable  in  money,  with  an 
option  on  the  part  of  the  defendant  to  pay  in  city  orders, 
special  assessment  certificates  against  the  proper  lots,  or  in 
improvement  bonds.  But  it  does  not  appear  that  the  defend- 
ant ever  exercised  or  declared  such  option.  We  must  hold 
that  the  complaint  states  a  good  cause  of  action. 

2.  Whether  Turner  in  fact  made  the  contract  for  the  bene- 
fit of  one  Foley,  as  alleged  in  the  answer,  is  wholly  imma- 
terial. Waterman  v.  (7.,  Jf.  cfe  St.  P.  R.  Go.  61  Wis.  464; 
Salter  v.  Krueger^  65  Wis.  217;  Piatt  v.  Iron  Exch.  Baniy  83 
Wis.  360.  The  defendant  contracted  with  Turner,  and  it  can- 
not reasonably  object  to  responding  to  Turner  or  his  assignee. 

3.  With  considerable  hesitation  we  are  constrained  to  hold 
that  it  was  error  for  the  court  to  exclude  all  evidence  of  the 
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fraud,  bribery,  aiiS  corruption  alleged  in  the  answer.  Such 
allegations  are  extremely  general.  The  defendant  disclaims- 
any  knowledge  as  to  the  particular  city  official  who  accepted 
the  corruption  money  paid,  but  it  is  alleged  that  Foley  and 
Turner  paid  the  money  to  certain  members  of  the  board  of 
public  works.  Had  a  motion  been  made  to  require  the  de- 
fendant to  make  its  answer  more  definite  and  certain,  it 
probably  would  have  been  required  to  do  so.  Undoubtedly, 
fraud  should  be  specifically  pleaded.  Riley  v,  Riley ^  34  Wis. 
372;  Landauer  v,  Vietor^  69  Wis.  439.  But  it  does  not  ap- 
pear that  any  such  motion  was  made.  The  plaintiff  went  ta 
trial  with  the  answer  as  it  stands.  In  Redmon  v.  Phoenix  F. 
Ins.  Go.  61  Wis.  292,  it  was  held  that  an  answer  to  a  com- 
plaint on  an  insurance  policy,  to  the  effect  that  at  the  time 
the  policy  was  issued  there  was,  as  the  defendant  was  in- 
formed and  believed,  an  incumbrance  on  the  premises  largely 
in  excess  of  the  $5,000  mentioned  in  the  application,  and  to 
the  amount  of  $16,000  or  thereabouts,  which  the  plaintiffs 
well  knew,  was  sufficient  to  allow  the  defendant  to  prove 
the  existence  of  a  mechanic's  lien  for  that  amount, —  the 
same  being  an  incumbrance, —  and  that  it  was  error  to  reject 
evidence  of  such  lien  under  such  answer.  Such  ruling  has 
been  repeatedly  sanctioned  in  subsequent  cases.  Ilmeltine 
V.  Simpaouj  58  Wis.  586 ;  Milla/rd  v.  McDonald  L.  Co.  64  Wis. 
628;  Yomig  v.  Lynch^  66  Wis.  519.  The  mere  fact  that  the 
contract  was  let  to  the  lowest  bidder  does  not  obviate  the 
objection.  Nor  does  the  fact  that  the  contract  as  made  by 
the  board  of  public  works  was  not  binding  until  approved 
by  the  common  council.  The  action  of  the  board  of  public 
works  was  essential  to  the  making  of  the  contract.  As  the 
issue  of  fraud,  bribery,  and  corruption  has  not  been  tried  or 
considered  by  the  trial  court,  we  refrain  from  discussing  the 
law  applicable.  The  following  cases  and  adjudications 
therein  referred  to  will,  however,  be  found  to  have  more  or 
less  bearing  on  the  subject:  Chippewa  Valley  <&  S.  R.  Co.  v. 
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€.,  St.  P.,  M.  &  0.  H.  Co,  75  Wis.  224;  Oilmm^e  v.  RobertSy 
79  Wis.  450;  HmiUon  v.  Mchol,  93  Wis.  393.  We  must  hold 
that  the  answer  was  sufficient  to  authorize  the  admission  of 
evidence  of  fraud,  bribery,  and  corruption,  as  alleged. 

By  the  Court, — The  judgment  of  the  circuit  court  is  re- 
Tcrsed,  and  the  cause  is  remanded  for  a  new  triaL 


Raasch  and  wife,  Appellants,  vs.  Raasoh,  imp.,  Respondent 

August  SI  —  September  iO,  1898. 

Equity:  Lien  on  land:  Unconscionable  conduct:  Denial  of  relief. 

In  an  action  to  enforce  a  lien  on  land  for  unpaid  purchase  money,  it 
appeared  that  plaintiffs  had  conveyed  the  land  to  their  sod  in  con- 
sideration of  natural  love  and  affection  and  certain  payments 
to  be  made  annually  during  their  lives;  that  the  son  occupied  it 
with  his  wife  as  a  homestead;  that  thereafter  the  plaintiffs,  con- 
spiring with  their  son  to  obtain  a  reconveyance,  induced  him  to 
abandon  his  wife,  who  thereupon  obtained  a  divorce  and  was  as- 
signed the  land  and  the  personal  property  thereon  as  her  share  of 
her  husband's  property;  that  he  then,  in  order  to  defeat  her  rights, 
fraudulently  transferred  said  personal  property  to  the  plaintiffs  to 
An  amount  exceeding  the  lien  claimed  by  them  on  the  land,  and 
they  assisted  in  the  scheme  by  taking  the  property  and  using  it  for 
their  joint  benefit  Held,  that  plaintiffs  had  no  standing  in  equity 
to  enforce  their  alleged  lien* 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  R.  N.  Austin,  Judge.    Affirmed. 

This  is  an  action  in  equity  originally  commenced  for  the 
purpose  of  canceling  a  deed  of  real  estate  executed  by  the 
plaintiffs  to  William  Raasch,  their  son;  but,  by  amended 
complaint,  the  action  was  afterwards  changed  into  an  ac- 
tion to  enforce  a  Uen  for  unpaid  purchase  money  upon  the 
land  in  question.  The  land  covered  by  the  deed  consists  of 
forty  acres  of  land  in  the  county  of  Milwaukee.    On  the 
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14th  day  of  February,  1891,  the  plaintiflfs,  who  were  some- 
what advanced  in  years,  conveyed  the  same  by, warranty 
deed  to  their  son,  William  Raasch,  in  consideration  of  the 
sum  of  one  dollar  and  parental  love  and  affection.  The 
deed  also  contained  this  further  provision  as  to  the  consid- 
eration: "  And,  for  a  further  consideration,  said  party  of  the 
second  part  agrees,  his  heirs  and  assigns,  to  pay,  on  demand, 
to  said  parties  of  the  first  part,  the  sum  of  one  hundred  dol- 
lars, or  to  the  survivor  of  them.  Said  party  of  the  second 
part,  his  heirs  and  assigns,  further  agrees  to  pay  to  said  par- 
ties of  the  first  part  the  sum  of  one  hundred  dollars  annually 
during  their  lifetime,  and  fiity  dollars  to  the  survivor  of 
them.'' 

The  complaint  alleges  the  due  execution  of  the  deed,  and 
that  William  had  neglected  to  make  any  of  the  payments 
except  the  sum  of  $50  to  apply  upon  the  first  payment,  and 
that  there  was  due  $350;  also,  that  the  defendant  Fredetncke 
claimed  to  have  some  interest  in  the  premises  subject  to  the 
plaintiffs'  lien ;  and  they  asked  for  judgment  declaring  the 
said  sums  to  be  liens  on  the  premises,  and  that  they  have 
personal  judgment  against  William  Raasch  therefor,  and 
that  the  premises  be  sold  to  pay  such  liens  unless  redeemed. 

The  defendant  William  Raasch  made  no  answer,  but  the 
defendant  Fredericks  answered,  alleging  that  she  was  the 
wife  of  William  Raasch  at  the  time  of  the  execution  of  the 
deed,  and  that  thereupon  she  and  her  husband  moved  upon 
the  land  in  question,  and  occupied  the  same  as  their  home- 
stead, and  that  she,  with  her  children,  was  so  occupying  the 
same  at  the  time  of  the  commencement  of  this  action;  on  in- 
formation and  belief,  that  the  plaintiffs  conspired  with  her 
said  husband,  William,  to  have  said  land  reconveyed  to 
them,  and,  upon  her  refusal  so  to  do,  induced  her  said  hus- 
band, without  cause,  to  abandon  her  and  said  family,  and 
that  thereupon  she  commenced  an  action  of  divorce  against 
him,  and  obtained  a  judgment  of  divorce  from  the  bonds  of 
Voc  100—26 
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matrimony  on  the  81st  day  of  May,  1893,  by  which  judg- 
ment said  lands  were  assigned  to  her,  together  with  all  the 
personal  property  of  William  then  upon  said  lands;  that 
ther^  was  then  upon  the  farm  a  large  quantity  of  oats,  com, 
potatoes,  and  hay,  together  with  horses,  cows,  and  farming 
implements,  all  of  the  value  of  over  $1,000,  which  under  the 
decree  of  divorce  became  her  property;  that  the  plaintiff 
Friederich^  after  her  husband  had  abandoned  her,  and  after 
said  property  had  been  assigned  to  her,  gathered  and  carried 
away  all  of  the  crops  aforesaid,  as  well  as  the  stock,  farm- 
ing implements,  and  other  personal  property  upon  the  farm, 
and  converted  the  same  to  his  own  use;  and  that  such  prop- 
erty was  thereafter  taken  and  used  by  both  the  plaintiffs  for 
their  mutual  benefit,  advantage,  and  support. 

The  action  was  tried  by  the  court,  and  the  following  find- 
ings of  fact  were  made:  "That  all  the  allegations  in  the  an- 
swer of  the  defendant  Frederiche  Raaseh  to  the  last  amended 
complaint  are  true  as  therein  stated,  except  that  the  court 
finds  that  the  property  alleged  in  the  ninth  paragraph  of 
said  answer  to  have  been  taken  by  Friederich  Raasch  was, 
as  a  matter  of  fact,  wrongfully  and  unlawfully  taken  and 
appropriated  by  both  of  the  plaintiffs  for  their  joint  benefit; 
and  the  said  articles  so  taken  were  of  a  value  exceeding  $500. 
Second.  The  court  further  finds  that  the  transfer  of  the 
title  to  said  articles,  claimed  upon  the  trial  to  have  been 
made  by  William  Eaasch  to  the  plaintiff  Friederich  Raasch^ 
was  and  is  fraudulent  and  void  as  to  the  rights  of  the  de- 
fendant Frederiche  Raasch^  and  was  made  to  cover  up  the 
property  of  said  William  Eaasch,  and  to  wrongfully  pre- 
vent the  defendant  Frederiche  Raasch  from  having  and  as- 
serting her  just  rights  therein  and  thereto.  Third.  The 
court  finds  that  at  the  commencement  of  the  action  there  was 
due  to  the  plaintiffs,  under  and  by  the  terms  of  the  deed 
described  in  the  complaint,  the  sum  of  $150,  which  has  been 
more  than  paid  to  the  plaintiffs  by  the  property  taken  by 
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the  plaintiflfs,  as  alleged  in  the  answer  of  the  defendant 
Fredericke  Bodsch^  which  property  was  and  is  the  property 
of  said  defendant  Fredericke  Eaasch,  and  which,  in  justice 
and  equity,  ought  to  be  applied  jpro  tcmto  upon  the  amount 
due  under  said  deed,  and  which  the  court  now  does  appro- 
priate and  apply  upon  said  amount  so  due  to  the  extent  of 
liquidating  and  discharging  the  plaintiffs'  claim  set  up  in 
the  complaint,  but  which  application  does  not  exhaust  all 
of  said  property,  but  final  adjustment  will  hereafter  be  made 
between  the  parties.  Fourth.  The  court  further  finds  that 
the  plaintiflfs  do  not  come  into  a  court  of  equity  with  clean 
hands,  and  that,  in  justice  and  equity,  there  is  nothing  due 
to  the  plaintiflfs  under  and  by  virtue  of  the  agreements  con- 
tained in  said  deed,  but  that  the  plaintiffs  have  been  more 
than  paid  what  is  due  to  them.  Fifth.  And  the  court  finds 
that  at  the  time  the  last  amended  complaint  was  made,  to 
wit,  June  25, 1894,  there  was  not  then  due  and  owing  to  the 
plaintiflfs,  under  the  agreements  contained  in  said  deed,  the 
sum  of  $350,  with  interest,  as  alleged  in  folio  8  of  said  last 
amended  complaint;  but,  in  truth  and  in  fact,  there  was  then 
nothing  due  and  owing  to  the  plaintiflfs  under  said  agreement 
by  reason  of  the  facts  above  found ;  but,  in  justice  and  equity, 
the  plaintiflfs  were  owing  and  indebted  to  the  defendant 
Fredericke  JRaasch,  Sixth.  The  court  further  finds  that  the 
plaintiflfs  have  no  standing  in  the  court  of  equity,  and  no 
equitable  rights  which  ought  to  be  enforced  by  a  court  of 
equity.'' 

Upon  these  findings  the  complaint  was  dismissed,  and  the 
plaintiflfs  appeal. 

For  the  appellants  there  was  a  brief  by  Jfath,  Perelee  & 
Sonsy  and  oral  argument  by  G.  F.  Hunter. 

For  the  respondent  there  was  a  brief  by  Rogers  dk  JUanriy 
attorneys,  and  Orren  T.  WHUa/ms^  of  counsel,  and  oral  argUr 
ment  by  Mr.  WHUams. 


Digitized  by  VjOOQIC 


404  SUPEEME  COUET  OF  WISCONSIN.         [100 

Raasoh  and  wife  vs.  Raaach. 

WiNSLOw,  J.  The  evidence  in  this  case  was  confused  and 
conflicting,  but  we  are  unable  to  say  that  it  does  not  support 
the  findings;  hence  the  question  is  whether  the  findings 
sustain  the  judgment.  The  facts  found  are,  in  brief,  as  fol- 
lows: The  plaintiffs  conveyed  the  land  in  question  to  their 
son,  William  Eaasch,  in  February,  1891,  in  consideration  of 
natural  love  and  affection  and  certain  annual  payments  to 
be  made  them  by  William  during  their  lives.  The  defend- 
ant Frederiche  was  the  wife  of  William,  and  they  occupied 
the  land  as  their  homestead,  and  cultivated  it  thereafter, 
and  William  made  one  payment  thereon  of  $50.  Difficulties 
then  arose  between  the  parties,  and  the  plaintiffs  conspired 
with  William  to  obtain  a  reconveyance  of  the  land,  and,  in 
pursuance  of  such  object,  induced  William  to  abandon  his 
wife;  and  she  thereupon  obtained  a  divorce,  and  was  as- 
signed the  land,  with  the  personal  property  thereon,  as  her 
share  of  William's  property.  Thereupon  William,  in  order 
to  defeat  the  rights  of  Fredericke  under  her  decree  of  di- 
vorce, made  a  fraudulent  transfer  of  the  personal  property 
on  the  farm  to  an  amount  exceeding  $500;  and  the  plaintiffs 
assisted  in  such  scheme  by  taking  the  property  and  using  it 
for  their  joint  benefit.  Tinder  these  circumstances,  the  trial 
court  concluded  that  the  plaintiffs  had  no  standing  in  a 
court  of  equitj^  to  enforce  their  alleged  lien  upon  the  real 
estate,  and  in  this  conclusion  we  agree. 

The  facts  found  by  the  court  are  practically  to  the  effect 
that  William  and  his  parents  colluded  together  to  get  the 
title  of  the  land  back  into  the  plaintiffs,  and  deprive  Fred- 
ericke of  all  her  rights  therein,  and  even  of  her  ability  to 
make  the  annual  payments  thereon.  This  action  seems  to 
be  but  the  final  step  necessary  to  carry  out  the  scheme.  A 
court  of  equity  will  not  assist  in  the  consummation  of  any 
such  purpose.  The  action  seems,  under  the  facts  found,  to 
be  an  unconscionable  one.    We  do  not  say  that  the  mere 
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conversion  of  the  personal  property  on  the  farm  constitutes 
a  legal  defense  to  the  claim  for  a  lien.  That  seems  more 
than  doubtful.  But  we  simply  hold  that  the  facts  present 
a  case  of  such  unconscionable  conduct  on  the  part  of  the 
plaintiffs  towards  the  defendant  Frederiche  that  a  court  of 
equity  will  deny  its  assistance  to  them.  They  have  not  done 
equity  in  this  very  matter,  and  are  in  no  position  to  demand 
the  assistance  of  a  court  of  equity. 
By  the  Court, —  Judgment  affirmed. 


Douglas,  Appellant,  vs.  The  Chicago,  Milwaukee  A  St. 
Paul  Kailway  CoMPAirr,  Eespondent. 

August  31  —  September  BO,  1898, 

Railroads:  Gates  at  highway  crossing:  Assumption  of  risk:  Custom, 

1.  The  presence  of  gates  across  the  highway  at  a  railroad  crossing  is  speu 

cific  notice  that  the  danger  of  going  upon  the  right  of  way  is  imme- 
diate, and  a  traveler  who,  disregarding  the  warning,  attempts  to 
cross  assumes  all  risk  of  injury  by  being  struck  by  passing  trains. 

2.  What  persons  customarily  do  under  similar  circumstances  has  no 

application  as  a  test  of  ordinary  care,  where  the  act  is  so  obviously 
dangerous  as  to  constitute  negligence  as  matter  of  law. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Affirmed, 

Action  to  recover  for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  actionable  negligence.  The  evidence 
tended  to  prove  that  at  a  Becker  street  crossing  of  the  de- 
fendant's railway  right  of  way  in  the  city  of  Milwaukee, 
defendant  maintained  six  railway  tracks  with  a  gate  on  each 
side  of  the  right  of  way,  so  operated  that  when  the  crossing 
was  about  to  be  used  for  the  passage  of  trains  the  gates  were 
let  down  so  as  to  bar  the  approach  to  the  track  for  the  entire 
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width  of  the  street;  that  plaintiff  was  familiar  with  the 
<5rossing  and  the  purpose  for  which  the  gates  were  used;  that 
pedestrians  were  accustomed,  notwithstanding  the  operation 
of  the  gates,  to  enter  upon  the  right  of  way  and  cross  it  as 
in  their  judgment  circumstances  would  permit;  that  on  a 
dark  night  between  the  hours  of  9  and  10,  plaintiff  approached 
the  crossing  by  way  of  the  street  from  the  east;  that  as  he 
arrived  at  the  gate  it  was  let  down,  but  he  nevertheless  passed 
around  it  and  proceeded  to  cross  the  right  of  way;  that  he 
looked  both  ways  and  listened  for  an  approaching  train,  and 
observing  one  coming  from  the  north,  about  500  feet  away, 
concluded  he  could  safely  proceed,  and  did  so ;  that  he  passed 
over  the  track  on  which  the  train  was  coming,  and  when. he 
reached  the  westerly  track  was  struck  and  injured  by  a  train 
that  was  backing  up  without  any  light  or  man  on  the  rear 
end  to  signal  its  approach.  He  testified  that  he  continued 
to  look  both  ways  for  approaching  trains  after  he  passed  the 
•one  which  he  observed  500  feet  away. 

Defendant's  counsel  moved  the  court  for  a  nonsuit,  which 
was  granted,  and  from  the  judgment  thereupon  entered 
plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  W.  J.  Turner ^  of 
counsel,  and  J.  J.  McDonneUy  attorney,  and  oral  argument 
by  Z.  S.  Pease.  They  contended,  i/nter  aUa^  that  the  use  of 
gates  or  flagmen  at  crossings  does  not  excuse  the  railway 
<5ompany  from  the  use  of  signals  required  by  law  to  protect 
travelers  at  crossings.  Orippm  v.  N.  T.  C,  B.  Co,  40  K  T. 
42;  Eeddlee  v.  C.  <b  N.  W.  B.  Co.  74  Wis.  239;  Kmnes/  v. 
Crocker,  18  id.  74.  The  plaintiff  had  a  right  to  rely  upon 
the  continued  use  by  the  railway  company  of  signals  and 
warnings  which  were  well  known  to  him  and  which  had 
become  a  custom  and  usage  in  the  operation  of  the  com- 
pany's trains,  especially  when  such  signals  and  warnings 
were  still  required  by  the  statute  and  the  rules  of  the  com- 
pany.   NewBon  v.  N,  T.  C  B.  Co.  29  N.  T.  890;  Beach,  Con- 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1898.  407 

Douglas  v&  The  Chicagoy  Milwaukee  &  St  Paul  R  Ca 

tributory  Negligence,  §  6Y;  Fowler  v.  B.  dk  0.  R.  Co.  18  W. 
Va.  579;  PUladdpKia  &  T.  R.  Co.  v.  JTagan,  47  Pa.  St. 
244;  JSmst  v.  JT.  R.  R.  Co.  35  K  T.  9;  Wa/rd  v.  C,  St.  P., 
M.  &  0.  R,  Co.  85  Wis.  604;  Ferguson  v.  W.  C.  R.  Co.  63  id. 
145;  Bums  v.  North  Chicago  RoUing  Mill  Co.  65  id.  315; 
Hendrickson  v.  O.  N.  R.  Co.  49  Minn.  245. 
C  H.  Yam,  Alstine^  counsel,  for  the  respondent. 

Mabshall,  J.  Where  there  is  a  reasonable  dispute  as  to 
the  evidentiary  facts  tending  to  establish  negligence,  or  to 
the  reasonable  inferences  which  a  jury  may  rightfully  draw 
therefrom,  the  ultimate  fact  as  to  whether  the  party  charged 
with  negligence  is  guilty  is  for  the  jury;  but  where  the  facts 
are  undisputed  and  the  inferences  therefrom  all  one  way, 
the  controversy  turns  on  a  question  of  law  and  must  be  de- 
cided by  the  court.  Testing  this  case  by  that  familiar  rule, 
the  trial  court  nonsuited  the  plaintiff.  Whether  contribu- 
tory negligence  on  the  part  of  the  plaintiff  was  conclusively 
established  so  as  to  raise  but  a  question  of  law  is  the  sole 
question  on  this  appeal. 

Some  things  in  the  law  of  negligence  are  settled  and  so 
firmly  established  by  judicial  authority  as  to  be  binding  on 
the  courts  as  rules  of  unwritten  law,  and  among  those  things 
is,  that  if  a  person  enters  upon  a  railway  track  after  receiv- 
ing timely  warning  that  it  is  about  to  be  used  for  the  pas- 
sage of  trains,  he  does  so  at  his  peril,  and  if  a  personal  injury 
results  by  his  being  struck  by  a  train,  such  result  is  attribu- 
table to  his  contributory  negligence,  and  neither  he  nor  his 
personal  representatives  can  recover  therefor.  There  ire 
some  exceptions  to  this  rule  growing  out  of  special  circum- 
stances in  particular  cases,  but  the  facts  of  this  case  bring  it 
clearly  within  the  rule.  At  a  railway  crossing  of  a  public 
street  in  a  populous  city,  especially  where  there  are  several 
side  and  spur  tracks  as  well  as  main  tracks  in  frequent  use 
by  night  and  day,  the  maintenance  of  crossing  gates  is  one 
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of  the  most  common  and  most  eflfectual  methods  of  guard- 
ing the  personal  safety,  not  only  of  travelers  on  the  street, 
but  of  the  employees  of  the  railway  company  as  well.  Where 
gates  are  so  maintained  it  is  the  duty  of  travelers,  on  ap- 
proaching the  right  of  way  and  observing  that  the  gates  are 
down  or  about  to  be  let  down,  to  stop  till  they  are  raised 
before  proceeding.  The  presence  of  a  gate  across  the  ap- 
proach to  the  railway  tracks  says  to  the  traveler,  in  a  man- 
ner not  to  be  misunderstood,  that  such  tracks  are  presently 
to  be  used  for  the  passage  of  trains.  The  track,  itself,  is  a 
general  notice  of  danger,  calling  upon  the  traveler  to  look 
and  listen  for  approaching  trains,  but  the  presence  of  the 
gate  across  the  highway  is  more.  It  is  a  specific  notice  that 
the  danger  of  going  upon  the  right  of  way  is  immediate, 
and  that  no  person  of  ordinary  care  should  assume  it  with- 
out expecting  to  take  all  risks  upon  himself  of  what  may 
result  so  far  as  relates  to  his  personal  safety.  It  is  no  ex- 
cuse for  disregarding  such  a  warning  that  persons  are  ac- 
customed to  cross  at  that  place  when  the  crossing  gates  are 
down.  True,  what  persons  customarily  do  under  similar 
circumstances  is  usually  the  test  of  ordinary  care,  but  to  that 
is  the  familiar  exception  that  where  the  doing  of  an  act  is 
so  obviously  dangerous  as  to  constitute  negligence  as  a  mat- 
ter of  law,  as  going  upon  railway  tracks,  or  walking  upon 
the  tracks  without  looking  or  listening,  or  persons,  not  em- 
ployees of  a  railway  company,  jumping  on  and  off  from 
moving  cars,  or  the  doing  of  any  other  of  the  many  things 
that  might  be  mentioned,  that  are  dangerous  in  themselves, 
it  is  inconsistent  with  ordinary  care,  regardless  of  custom. 
Flynn  v,  JEastem  R.  Co,  88  Wis.  238;  Olover  v.  Scotten^  82 
Mich.  369;  Warden  v.  Z.  cfe  iT.  R.  Co,  94  Ala.  277;  George  v. 
M.  <&  0.  R.  Co.  109  Ala.  245;  Wherry  v.  D.,  M.  &  N.  R,  Co. 
64  Minn.  415. 

The  adjudicated  cases  on  the  questions  raised  here  are  sub- 
stantially all  one  way  and  on  the  line  indicated.     Cleary  v. 
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P.  (6  R,  R.  Co,  140  Pa.  St.  19,  is  directly  in  point.  There 
plaintiff  entered  within  the  limits  of  the  crossing,  disregard- 
ing the  gates,  and  while  looking  at  one  train  with  a  view  of 
avoiding  it,  was  struck  by  another.  Her  view  of  the  train 
that  did  the  injury  was  interfered  with  by  the  one  she  had 
in  mind  to  avoid.  There  was  no  bell  rung  or  whistle  sounded, 
nor  any  brakeman  or  flagman  on  the  the  car  that  did  the 
mischief  to  warn  persons  upon  the  crossing  of  its  approach- 
In  deciding  the  case  the  court  said,  in  effect:  Crossing  gates 
are  a  warning  to  all  persons  approaching  the  tracks,  whether 
traveling  on  foot  or  otherwise,  the  only  difference  being  that 
though  a  vehicle  cannot  pass  them  a  footman  may  if  suffi- 
ciently foolhardy  to  attempt  it  and  if  successful  in  escaping 
the  danger.  The  gates  are  a  warning,  not  for  a  particular 
train,  but  for  all  trains  that  may  be  about  to  pass  or  be  pass- 
ing while  they  are  down.  To  the  same  effect  are  Sheeh/m^ 
V.  P.  dk  R.  R.  Co.  166  Fa.  St.  354;  Rech  v.  JV.  Y.,  N.  E.  & 
H.  R.  Co.  50  Conn.  379;  Granger  v.  B.  &  A.  R.  Co.  146 
Mass.  276;  DuvaU  v.  M.  C  R.  Co,  105  Mich.  386;  and  Bal- 
timore cfe  0.  R.  Co,  V.  CoMn,  118  Pa.  St.  230. 

In  SheeJum  v.  P.  cfc  R.  R.  Co.,  svjpra,  the  court  said,  in  sub- 
stance, that  if  a  person  goes  upon  a  railway  track  regardless 
of  the  warning  to  him  by  the  presence  of  the  gates  across 
the  approach,  and  is  injured  by  placing  himself  in  the  path- 
way of  an  approaching  train,  without  wanton  negligence  on 
the  part  of  the  railway  company's  servants,  he  cannot  re- 
cover, whatever  he  may  say  about  looking  and  listening. 
Though  the  court  treated  the  failure  to  observe  the  approach- 
ing train  as  a  distinct  act  of  negligence,  precluding  a  recov- 
ery, the  act  of  being  on  the  right  of  way  at  all,  under  the 
circumstances,  was  also  deemed  fatal,  Cleary  v.  P.  cfe  R,  R. 
Co.,  stipray  being  cited  as  controlling,  and  the  effect  of  the 
opinion  and  decision  said  to  be  as  stated. 

In  Granger  v.  B.  c&  A.  R.  Co.,  supra,  the  circumstances 
were  that  it  was  dark  and  misty,  so  that  the  lights  had  al- 
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ready  been  set  for  the  night;  that  there  were  four  tracks, 
and  crossing  gates  let  down  so  as  to  bar  the  approach  thereto 
for  the  entire  width  of  the  street,  including  the  sidewalks; 
that  a  train  had  entered  upon  the  crossing  on  the  first  track 
and  another  was  approaching  on  the  third  track  and  only  a 
short  distance  away.  The  person  injured,  disregarding  the 
warning  by  the  gates  being  down,  passed  under  or  around 
them  and  succesrfully  avoided  the  first  train,  but  was  struck 
by  the  second  about  seventeen  feet  further  on,  and  killed. 
The  court  below  sent  the  case  to  the  jury  with  the  result 
that  there  was  a  verdict  and  judgment  for  plaintiff.  On  ap- 
peal the  judgment  was  reversed,  the  court  saying  that  the 
presence  of  the  gates  sufficiently  warned  the  intestate  that 
it  was  dangerous  to  cross  the  tracks,  not  that  the  gates  were 
down  for  the  first  train  only,  which  was  in  plain  view,  but 
for  any  train  that  might  be  about  to  pass  the  crossing;  that 
the  scope  of  the  warning  was  that  the  defendant  required 
for  the  present  the  exclusive  use  of  the  entire  crossing  for 
its  business,  and  it  was  negligent  for  the  deceased  to  pass 
the  gates  and  go  upon  the  crossing  at  all  under  the  circum- 
stances. 

Perhaps  a  still  stronger  case  than  any  before  cited  is 
Debhina  v.  O.  O.  R.  Co,  154  Mass.  402.  There  a  person  went 
upon  the  railway  tracks  regardless  of  the  crossing  gates 
being  down,  in  order  to  board  a  train  that  was  standing  on 
one  of  the  tracks.  There  was  another  train  approaching 
and  in  dangerous  proximity,  but  obscured  from  view  by  the 
first  train  mentioned.  It  was  dark  and  there  was  no  head- 
light or  other  means  of  warning  of  the  approach  of  the  mov- 
ing train,  other  than  the  position  of  the  gates  and  the  noise. 
Plaintiff  was  struck  by  the  latter  train  and  severely  injured. 
The  court  held  that  he  was  guilty  of  gross  negligence;  that 
if  he  had  been  a  mere  traveler  and  undertaken  to  cross  the 
tra<5ks  while  the  gates  were  down,  knowing  that  fact,  he 
would  have  taken  the  risk  and  could  not  have  recovered  for 
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any  injury  received  from  a  passing  train ;  that  if  the  fact 
that  he  desired  to  board  the  train  excused  him  from  passing 
the  gates  at  all  under  the  circumstances,  he  was  yet  bound, 
as  he  proceeded,  to  use  all  the  caution  which  the  nature  of 
the  case  would  permit,  and  that  such  precaution  required 
more  than  to  glance  in  the  direction  of  the  approaching 
train. 

The  reasoning  of  the  cases  to  which  special  attention  has 
been  called,  and  of  others  cited,  applies  to  the  facts  of  this 
case,  and  meets  with  unqualified  approval.  They  are  in  ac- 
cordance with  well-settled  principles  in  the  law  of  negli- 
gence, and  must  control  here  in  favor  of  the  affirmance  of 
the  judgment  appealed  from. 

JBy  the  Court. —  Judgment  affirmed. 


DuBB,  Appellant,  vs.  Wildish,  Assignee,  Respondent 

Augmi  SI — September  SO,  1898, 

Voluntary  assignment:  Chattel  mortgage:  Right  of  poasessiofk 

Under  sees.  1698-1702,  Stata  1898  (giving  the  circuit  court  full  "super- 
vision of  the  proceedings  "  in  voluntary  assignments,  and  author- 
izing it  to  ''make  aU  necessary  orders  for  the  execution  of  the 
same,"  and  for  the  proper  distribution  of  the  assets  of  the  estate^ 
the  right  to  the  possession  of  goods,  as  between  the  assignee  and  a 
mortgagee  of  the  assignor,  may  properly  be  determined  by  the  cir- 
cuit court  in  the  assignment  proceedings,  upon  an  order  to  show 
cause  to  which  both  claimants  are  parties;  but  the  validity  of  the 
mortgage  should  not  be  determined  in  that  manner. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  were  briefs  by  Hoyt  dk  OVweU^  and 
oral  argument  by  L.  A.  OVwell.  They  contended,  mter  aUa^ 
that  the  court  was  without  jurisdiction  in  the  premises.    If 
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the  assignee  desires  to  recover  property  held  or  claimed  by 
others  he  must  proceed  as  every  one  else  is  required  to  do, 
namely,  by  action  where  a  trial  in  the  usual  method  may  be 
had.  Frost  v.  dtizms^  Nat.  Bcmh^  68  Wis.  234,  240;  Mat- 
thews V.  Ott^  87  id.  399,  and  cases  cited. 

For  the  respondent  there  was  a  brief  by  W.  J.  (&  J.  H. 
Turner^  and  oral  argument  by  TF".  J.  Turner. 

Cassoday,  C.  J.    It  appears  from  the  record  that  April  30, 

1896,  one  Adolph  Landau  was  a  merchant  having  a  stock 
of  goods  and  fixtures  and  in  trade  in  the  store  at  the  place 
mentioned,  consisting  of  crockery,  glassware,  silverware, 
children's  carriages,  and  other  goods,  together  with  the  fix- 
tures belonging  to  the  same;  that  on  that  day  he  and  his 
wife  gave  to  the  plaintiff  a  chattel  mortgage  on  all  of  such 
stock  of  goods  and  fixtures  to  secure  the  payment  of  $2,500, 
evidenced  by  four  several  promissory  notes;  that  it  was 
agreed,  in  and  by  the  mortgage,  that  the  mortgagors  should 
have  the  right  to  sell  goods  covered  by  the  mortgage,  and 
add  to  the  stock  by  purchasing  other  goods;  that  it  was 
therein  specially  agreed  that  the  mortgage  should  and  did 
cover  such  property  as  should  be  afterwards  acquired,  and 
that  the  mortgagors  therein  agreed  to  make  statements 
under  oath,  and  file  the  same  with  the  city  clerk,  as  provided 
by  sec.  23165,  Stats.  1898;  that  such  mortgage  was  filed 
May  4,  1896;  that  the  mortgagor  filed  with  the  city  clerk, 
at  or  about  every  sixty  days  from  its  date  to  October  28, 

1897,  a  verified  statement  of  his  sales,  the  total  valuation  of 
the  stock  added  from  time  to  time,  and  the  amount  of  sales; 
that  December  8,  1897,  a  part  of  the  mortgage  debt  being 
due,  Mrs.  Landau,  being  alone  in  the  store,  was  induced  to 
deliver  the  key  of  the  store  to  the  plaintiflTs  attorney;  that 
the  plaintiff  thereby  claimed  to  have  taken  possession  and 
be  in  possession  under  an  agreement  with  the  mortgagors 
and  the  usual  clause  in  the  mortgage  authorizing  the  same; 
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that  December  13,  1897,  Landau,  being  indebted  to  other 
parties  for  merchandise  and  borrowed  money  to  an  amount 
exceeding  $3,500,  made  a  voluntary  assignment  for  the  bene- 
fit of  his  creditors  to  the  defendant,  WUdish;  that  WUdish 
qualified  as  assignee,  and  entered  upon  the  discharge  of  his 
duties;  that  thereupon  a  controversy  arose  as  to  whether 
the  mortgagee  or  the  assignee  had  the  right  to  the  posses- 
sion of  the  goods  and  fixtures;  that  each  party,  upon  affi- 
davits, obtained  an  order  upon  the  other  to  show  cause  why 
he  or  they  should  not  be  allowed  to  have  possession,  and  to 
restrain  the  other  party  from  interfering  with  such  posses- 
sion; that,  upon  hearing  the  respective  parties  upon  both 
of  such  motions,  it  was  by  the  court  ordered,  in  effect,  that 
the  plaintiff,  the  mortgagee,  and  Charles  J.  Stumpf,  their 
agents  and  assistants,  be,  and  they  were  thereby,  required 
to  deliver  said  merchandise  to  said  assignee,  and  to  refrain 
from  interfering  with  him  in  the  possession  thereof,  and  to 
permit  him  forthwith  to  make  an  inventory  of  said  mer- 
chandise, to  be  used  by  him  in  the  discharge  of  his  duties 
as  such  assignee ;  and  that  the  motion  of  Wildish  was  thereby 
granted  and  allowed,  and  the  motion  of  the  plaintiff  and 
others  was  thereby  denied  and  disallowed. 

The  plaintiff  appeals  from  that  part  of  the  order  which 
required  him  and  others  to  deliver  such  merchandise  to  the 
assignee,  and  to  refrain  from  interfering  with  the  possession 
thereof,  and  granting  and  allowing  such  motion  of  the  as- 
signee. 

The  stock  of  goods  and  fixtures  appears  to  have  been  of 
the  value  of  about  $6,000  at  the  time  of  the  making  of  such 
assignment.  The  defendant  claims  that  the  chattel  mort- 
gage was  void  on  its  face,  by  reason  of  the  omission,  from 
the  verified  statements  filed  by  the  mortgagor  every  sixty 
days,  of  any  statement  as  to  the  application  of  any  proceeds 
of  the  sales  made  upon  the  mortgage  debt,  and  by  the  fail- 
ure to  make  such  application,  as  required  by  sec.  23165, 
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Stats.  1898.  Such  claim  is  denied  by  the  plaintiff,  who  also 
insists  that,  even  if  the  mortgage  was  void  on  its  face  as 
against  creditors,  yet  such  defect  was  cured  by  his  taking 
actual  possession  under  the  mortgage  as  stated.  The  trial 
court  did  not  determine  these  questions,  and  we  think  they 
should  not  be  determined  upon  aflBdavits  upon  this  appeal. 
The  trial  court  very  properly  confined  its  decision  to  the 
right  to  the  possession.  No  question  is  presented  as  to  the 
validity  of  the  assignment.  The  general  creditors  repre- 
sented by  the  assignee  were  interested  in  the  sale  and  pro- 
ceeds of  the  goods  as  well  as  the  mortgagee.  Upon  the 
assignment  being  made,  the  circuit  court  had  full  "  super- 
vision of  the  proceedings  "  therein,  and  was  expressly  au- 
thorized to  "  make  all  necessary  orders  for  the  execution  of 
the  same,"  and,  finally,  for  the  proper  distribution  of  the 
assets  of  the  estate.  Stats.  1898,  sees.  1693-1702;  LhtOejohn 
V.  Turner^  73  Wis.  113;  Zawson  v,  Stacy,  82  Wis.  303;  Ford 
V.  Clarke,  83  Wis.  45;  Case  v.  James,  90  Wis.  320;  In  re  OUn 
lerty  94  Wis.  108.  There  was  no  abuse  of  discretion  in  mak- 
ing the  order. 

By  the  Court. —  The  portion  of  the  order  of  the  circuit 
court  appealed  from  is  afltoned. 


Ratnob,  Eespondent,  vs.  Valentin  Blatz  BBSwiNa  Com- 
pany, Appellant. 

Avu^pMi  SI  — September  tO,  1898. 

Landlord  and  tenant:  Eviction:  Damages:  Evidence:  Loss  of  aniieipated 
profits:  Illegal  bminess:  Pleading:  Appeal:  Exceptions. 

!•  Evidence  of  previous  annual  profits,  made  while  carrying  on  a  theater 
and  saloon  business  in  a  leased  building,  is  admissible  to  show  the 
profits  which  the  lessee  might  reasonably  anticipate  from  a  con- 
tinuation of  such  business  during  the  balance  of  the  term,  as  a 
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basis  for  estimating  the  damages  recoverable  lor  a  wrongful  evio 
tion;  but  profits  made  on  Sundays,  resulting  from  a  oriminal  vio- 
lation of  the  Sunday  laws,  can  form  no  legal  basis  for  the  estimate 
of  such  damage& 

2.  Where,  in  such  a  case,  the  defendant  attempted  by  cross^zamina- 
tion  of  the  plaintiff,  and  by  a  question  proposed  for  the  special  ver- 
dict, to  ascertain  what  part  of  the  anticipated, profits  were  based 
upon  the  Sunday  business,  but  the  trial  court  held  the  inquiry  im- 
material, exceptions  to  such  rulings  properly  raised,  for  review  on 
appeal,  the  question  as  to  such  profits. 

8.  It  was  not  necessary,  in  such  a  case,  for  the  defendant  to  plead  the 
violation  of  the  Sunday  laws,  the  question  as  to  the  proper  el^ 
ments  of  damage  being  one  of  evidence. 

Appbax  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.    Eeveraed. 

This  was  an  action  by  the  lessee  of  real  estate  against  his 
lessor  for  damages  for  alleged  breach  of  the  covenants  of  a 
lease.  It  appears  that  about  April  1, 1895,  the  defendant 
leased,  to  the  plaintiff  for  one  year  a  building  in  the  city  of 
Milwaukee,  known  as  the  "  People's  Theater,"  to  be  used  as 
a  theater  and  saloon,  at  a  rental  of  §200  per  month.  The 
plaintiff  had  been  in  possession  of  the  theater  for  several 
ye^xs  previously,  and  this  last  lease  was  an  oral  lease  for  a 
year  only.  The  rent  for  the  month  of  April  was  paid,  and 
then  the  plaintiff  continued  in  possession,  and  operated  his 
theater  and  saloon  in  connection,  until  April  28, 1895,  when 
the  season  was  said  to  be  over,  and  the  theater  was  closed. 
The  plaintiff  claims  that,  as  part  of  the  lease,  the  defendant 
agreed  to  make  all  necessary  repairs  in  the  building  during 
the  year;  but  the  defendant  denies  this,  and  claims  that  it 
only  agreed  to  make  certain  specified  repairs,  which  were 
then  pointed  out  by  the  plaintiff,  and  which  were  made.  In 
June,  1895,  a  new  building  was  about  to  be  erected  immedi- 
ately joining  the  theater,  and  the  city  inspector  of  buildings 
thereupon  inspected  the  building  in  question  and  condemned 
it  as  dangerous,  and  ordered  it  to  be  torn  down.  On  the  26th 
of  June,  the  plaintiff,  by  letter,  demanded  that  the  building  be 


Digitized  by  VjOOQIC 


416  SUPREME  COURT  OF  WISCONSIN*.         [100 

Raynor  vs.  Valentin  Blatz  Brewing  Ca 

put  in  repair.  Two  days  later,  the  defendant  replied  by  letter 
denjnng  that  it  had  made  any  agreement  to  repair.  On  the 
11th  of  July,  the  plaintiff,  by  letter,  demanded  that  repairs 
be  made  forthwith,  and  sent  the  keys  of  the  building  to  the 
defendant  for  the  purpose  of  permitting  it  to  make  the  nec- 
essary repairs.  The  defendant  made  no  repairs,  but  on  the 
13th  of  August  returned  the  keys,  with  a  short  letter  saying 
that  it  had  complied  with  the  terms  of  the  lease.  On  the 
14th  of  August,  the  plaintiff  replied  to  this  letter,  asking  in 
what  particulars  the  lease  had  been  complied  with,  and  lim- 
ited the  time  for  a  reply  to  August  20th,  on  the  ground  that 
after  that  time  he  would  have  no  use  for  the  premises,  as  ho 
would  be  unable  to  carry  out  his  contracts  with  theatrical 
companies.  The  defendant  made  no  reply  to  this  letter,  and 
made  no  repairs,  but,  in  October  following,  tore  down  the 
building. 

Upon  the  trial,  the  plaintiff  was  allowed  to  prove  as  a  basis 
for  the  estimation  of  damages  what  his  profits  had  been  in 
the  use  of  the  building  as  a  theater  and  saloon  during  the 
several  years  immediately  preceding  the  year  in  question,  and 
it  appeared  that  he  had  operated  the  theater  and  saloon  upon 
Sunday  as  well  as  upon  week  days,  whereupon,  upon  the 
cross-examination,  the  defendant's  attorney  endeavored  to 
ascertain  from  the  plaintiff  what  part  of  the  estimated  prof- 
its were  derived  from  the  Sunday  business.  After  several 
questions  upon  this  subject,  the  court  made  the  following 
ruling,  to  which  the  defendant  took  exception;  "I  hold  the 
profits  which  he  makes  on  Sundays  are  to  be  included  the 
same  as  other  days,  and  that  the  profits  which  this  man 
made  on  Sunday  in  his  business  are  not  to  be  distinguished 
from  the  profits  he  made  generally.  I  will  give  you  the 
benefit  of  the  exception,  and  stop  the  investigation  right  here 
as  far  as  the  Sunday  business  is  concerned,  without  holding 
whether  his  business  is  legal  or  illegal  on  Sundays  or  other 
days.    There  is  a  difference  between  a  contract  made  on  Sun- 
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day  and  executed  on  Sunday.  A  court  held  a  contract  made 
on  Sunday  was  illegal,  but  they  never  held  a  contract  exe- 
cuted on  Sunday  illegal.  The  result  of  that  would  be  in  an 
accounting  between  partners,  or  in  such  business,  it  would 
be  necessary  to  eliminate  from  the  business  the  business  done 
on  Sunday,  if  any  of  it  was  done  on  Sunday.  If  he  is  en- 
titled to  recover  profits,  it  is  immaterial  whether  they  were 
made  on  Sunday  or  any  other  day,  in  my  judgment."  There- 
upon no  further  questions  were  asked  upon  this  subject. 

A  special  verdict  was  demanded,  and  the  defendant,  among 
other  questions,  requested  that  the  court  submit  the  follow- 
ing questions  as  a  part  of  the  special  verdict:  "  (7)  Did  the 
plaintiff,  during  the  years  1891  and  1895,  run  his  theater  and 
the  premises  in  question  on  Sundays  ?  (8)  If  you  answer  the 
foregoing  interrogatory  in  the  affirmative,  was  not  a  large 
portion  of  his  profits  derived  from  keeping  open  his  theater 
and  premises  in  question  on  Sundays  ?  (9)  Was  a  consider- 
able portion  of  the  profits  of  the  plaintiff  derived  from  the 
sale  of  liquors  in  his  said  theater  on  Sundays  ?  (10)  Is  a  con- 
siderable portion  of  the  anticipated  profits  claimed  by  the 
plaintiff  founded  on  the  expected  keeping  open  of  said  theater 
oh  Sundays,  and  the  sale  of  liquors  therein  on  such  daj^s  ? 
(17)  How  much  of  the  anticipated  profits  claimed  by  plaint- 
itf  as  damages  were  to  be  derived  from  the  keeping  open  of 
the  theater  on  Sundays,  and  the  sale  of  liquors  therein  on 
said  days  ?  '*  The  court  refused  to  submit  anj^  of  these  ques- 
tions, and  exceptions  were  duly  taken  to  such  rulings. 

The  following  special  verdict  was  rendered:  "(1)  Did  the 
defendant  corporation  lease  the  premises  in  question  to  the 
plaintiff  for  the  term  of  one  year  from  the  first  of  April, 
1895,  upon  the  terms  stated  in  the  complaint,  except  as  to 
repairs?  Answered  by  direction  of  the  court:  It  did.  (2)  Did 
the  plaintiff  remain  in  possession  of  said  premises  during 
substantially  the  whole  month  of  April,  1895  ?  Answered 
by  direction  of  the  court:  He  did.  (3)  Did  the  plaintiff  pay 
Vol.  100—27 
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to  the  defendant  corporation  the  sum  of  two  hundred  dollars 
on  account  of  the  rent  reserved  in  said  lease  ?  Answered  by 
direction  of  the  court:  He  did.  (4)  Did  the  defendant  cor- 
poration, prior  to  the  making  of  said  lease,  or  at  the  time  of 
the  making  thereof,  undertake  to  make  some  repairs  upon 
said  building  ?  Answered  by  direction  of  the  court:  It  did. 
(5)  Were  such  repairs  pointed  out  by  the  plaintiflf,  and  agreed 
to  by  the. defendant  corporation;  or  were  the  repairs  which 
the  defendant  corporation  undertook  to  make  all  necessary 
repairs  for  the  use  of  the  premises  in  question,  for  the  pur- 
pose of  a  theater  and  barroom  ?  Necessary  repairs.  (7)  If, 
in  answer  to  the  fifth  interrogatory,  you  say  that  the  repairs 
undertaken  to  be  made  by  the  defendant  corporation  were 
such  general  repairs  as  were  necessary  for  the  use  of  the 
premises,  for  the  purposes  of  a  theater  and  barroom,  did  the 
defendant  corporation  subsequently  refuse  to  make  such  re- 
pairs? It  did.  (8)  Was  the  building  in  question  owned  by 
the  defendant  corporation,  standing  upon  land  owned  by  the 
Pabst  Brewing  Company,  and  leased  by  the  defendant  cor- 
poration? Answer  by  direction  of  the  court:  It  was.  (9)  Did 
the  building  inspector  of  the  city  of  Milwaukee,  on  or  about 
the  6th  day  of  June,  1895,  notify  the  defendant  corporation 
that  said  building  was  dangerous,  and  that  the  same  was  con- 
demned? Answerbydirectionof  the  court:  He  did.  (10)  How 
long  did  said  building  remain  standing  and  without  further 
repair  after  said  notice  was  given  ?  Answer  by  direction  of 
the  court :  About  four  months.  (11)  At  the  time  of  the  taking 
of  the  lease  aforesaid,  did  the  defendant  corporation  know,  or 
could  it  in  the  exercise  of  ordinary  care  have  known,  the  then 
condition  of  said  building  ?  They  could.  (12)  Did  the  plaintiflf 
at  the  time  of  said  leasing  know,  or  could  he  in  the  exercise 
of  ordinary  care  have  known,  the  then  condition  of  said 
building?  No.  (13)  Was  the  said  building,  at  the  time  of 
the  making  of  said  lease,  in  an  unsafe*  condition,  so  that  it 
was  dangerous  to  run  a  theater  and  a  barroom  in  said  build- 
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ing?  No.  (14)  Could  said  building  have  been  repaired  so 
as  to  make  it  safe  to  run  a  theater  and  barroom  therein  dur- 
ing the  term  of  said  lease,  to  wit,  one  year  from  the  first  day 
of  April,  1895?  Yes.  (15)  If  you  answer  the  last  inter- 
rogatory in  the  affirmative,  what  would  be  the  expense  of 
making  such  repairs  ?  Cannot  telL  (16)  Did  the  defendant 
corporation  demolish  the  building,  as  charged  in  the  com- 
plaint ?  Answer  by  direction  of  the  court :  It  did.  (IT)  What 
profit,  if  any,  could  the  plaintiff  have  made  by  the  use  of 
said  building  for  a  theater  and  barroom  during  the  term  of 
eleven  months,  commencing  May  1, 1895  ?    $8,250.'* 

Judgment  for  the  plaintiff  thereon  was  rendered,  and  the 
defendant  appeals. 

For  the  appellant  there  were  briefs  by  Sylvester^  Scheiber 
cfe  Orth^  and  oral  argument  by  Fred.  Scheiber.  They  con- 
tended, vnter  alia^  that  there  are  so  many  elements  of  uncer- 
tainty that  enter  into  the  production  of  profits  in  plaintiff's 
business  that  they  are  too  conjectural  to  form  a  legitimate 
basis  for  a  recovery  of  damages.  Shadholt  <&  Boyd  L  Go.  v. 
Topliff^  85  Wis.  513,  and  cases  cited  on  p.  525;  Pewmikee  M. 
Go.  V.  Hovntty  86  id.  270, 277,  and  cases  cited;  Todd  v.  Keene^ 
167  Mass.  157 ;  Ifolle  v.  Jland^  163  id.  289 ;  Brown  v.  Smith,  12 
Gush.  366;  Bernstein  v.  Meechy  130  N.  T.  354;  Moss  v.  Tomjh 
kinsy  69  Hun,  288;  S.  G.  144  K  T.  659. 

For  the  respondent  there. was  a  brief  by  G.  W.  Briggs  and 
Timlin  cfe  Olicksmcm^  and  oral  argument  hjMr.  Briggs  and 
Mr.  W.  H.  Timlin.  To  the  point  that  no  question  of  ille- 
gality or  of  Sunday  violation  could  be  raised  by  the  appellant 
because  not  affirmatively  pleaded,  they  cited  Musser  v.  Adler^ 
86  Mo.  445-449;  Moore  v.  Rvngo^  82  id.  468;  Suit  v.  Wood- 
haUj  116  Mass.  547;  St.  Louis  A,  dk  M.  Asso.  v.  Delano,  108 
Mo.  217-220,  and  cases  cited;  Denton  v.  Zog<m,  3  Met.  (Ky.), 
434;  Bradford  v.  Tinkham,  6  Gray,  494;  Durham  FertiUzer 
Go.  V.  FageU,  39  S.  C.  69. 
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"WiNSLow,  J.  The  verdict  in  this  case  justifies  the  judg- 
ment for  the  plaintiff,  and  we  have  discovered  no  substantial 
error  in  the  case  save  upon  the  question  of  the  measure  of 
damages.  This  was  undoubtedly  a  case  within  the  rules  laid 
down  in  Poposhey  v.  Mv/nkwitZy  68  Wis.  322,  where  the  law 
autliorizes  the  recovery  of  anticipated  profits  of  a  business 
as  damages.  The  loss  of  such  profits  in  the  present  case  must 
clearly  have  been  within  the  contemplation  of  the  parties, 
and  they  are  not  too  remote  or  conjectural,  and  are  capable 
of  being  ascertained  with  reasonable  certainty,  because  the 
plaintiff  had  been  transacting  the  same  business  for  years  in 
the  building.  The  evidence,  therefore,  showing  the  plaint- 
iff's previous  annual  profits  in  this  very  building  while  trans- 
acting the  same  business,  was  properly  received  as  a  basis 
for  ascertaining  the  profits  which  he  might  reasonably  an- 
ticipate during  the  balance  of  the  year  after  his  practical 
eviction.  But  the  profits  of  an  unlawful  business  cannot  be 
any  proper  basis  for  the  estimate  of  damages.  This  would 
seem  to  be  too  clear  for  argument.  The  profits  made  on 
week  days  may  properly  form  such  basis;  but  the  profits 
made  on  Sundays,  resulting  from  a  criminal  violation  of  the 
Sunday  law,  cannot  form  any  legal  basis  for  the  estimate  of 
damages.  As  well  might  it  be  claimed  that  the  profits  re- 
sulting from  operating  a  gambling  hall  or  a  house  of  ill  fame 
could  be  used  as  a  basis  for  damages.  To  state  the  proposi- 
tion is  to  answer  it.  The  defendant  attempted,  by  cross- 
examination  of  the  plaintiff,  and  by  a  question  proposed  to 
be  submitted  in  the  special  verdict,  to  ascertain  what  part 
of  the  anticipated  profits  were  based  upon  the  Sunday  busi- 
ness; but  it  was  held  by  the  court  that  the  inquiry  was  im- 
material, and  we  regard  the  question  as  properly  raised  by 
the  exceptions  taken  to  these  rulings.  Nor  was  it  necessary 
to  raise  the  question  by  pleading.  The  defendant  was  not 
required  to  anticipate  that  the  court  would  allow  evidence 
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of  improper  elements  of  damage  to  be  received  and  go  to 
the  jury.  It  is  a  question  of  evidence,  and  not  of  pleading. 
It  seems  quite  certain  that  the  jury  took  into  account  the 
Sunday  profits  of  past  years  in  their  estimate  of  the  profits 
to  be  anticipated.  Certainly,  the  rulings  of  the  court  prac- 
tically required  them  to  do  so.  Hence  there  must  be  a  new 
trial. 

By  the  Cowrt. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


WiNKLBB  and  others,  Executors,  Appellants,  vs.  Magdebueg, 

Assignee,  imp..  Respondent. 

Same,  Eespondents,  vs.  Same,  Appellant 

September  1 — September  tO^  1898, 

(1)  Fledge:  Redemption:  "Becourse  to  collaterals,^  (2)  Mortgages:  Fore' 
closure:  Receivers, 

1.  A  promissory  note  secured  by  collaterals  provided  that  "if  recourse 

is  had  to  the  collaterals,  any  excess  of  collaterals  upon  this  note 
shaU  be  applicable  to  any  other  note  or  claim  held  by  said  holder 
against  the  maker  or  makers  hereof."  Held,  that  **  recourse  to  col- 
laterals "  meant  an  actual  sale  thereof,  and  that  where  notice  of  an 
intention  to  seU  had  been  given,  but  by  agreement  the  sale  had 
been  postponed,  a  tender  of  the  amount  due  on  the  note  before  the 
sale  took  place  superseded  the  authority  to  sell,  and  redeemed  the 
collaterals,  leaving  no  right  to  have  any  excess  in  their  value  ap- 
plied on  other  claims. 

2,  The  appointment  of  a  receiver,  pending  the  foreclosure  of  mort- 

gages, to  collect  and  apply  the  rents  of  the  premises,  is  held  to  have 
been  proper,  where  the  mortgagor  was  insolvent  and  had  made  a 
general  assignment,  and  the  assignee  was  in  possession,  taking  the 
rents  and  profits  of  the  mortgaged  premises,  but  the  taxes  had  not 
been  paid  or  the  insurance  kept  up,  and  there  was  a  question 
whether  the  premises  would  be  found  to  be  adequate  security  for 
the  amount  of  the  mortgage  debts  and  subsequent  incumbranoes. 
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Appeals  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.    Affirmed. 

This  was  an  action  for  the  foreclosure  of  certain  mort- 
gages, and  the  complaint  alleged  that  the  defendant  Eichter 
and  wife,  June  17,  1889,  executed  a  mortgage  of  lots  6  and 
7  in  block  37  in  the  city  of  Milwaukee,  to  secure  the  note  of 
said  Eichter  for  $6,000,  of  which  $5,000  and  interest  remained 
due,  which  note  and  mortgage  were  held  by  the  plaintiflfs. 
Also,  that  they,  on  April  12, 1895,  executed  a  mortgage  of 
lots  5,  6,  7,  and  14  in  block  37  in  the  Second  ward  of  the 
city  of  Milwaukee,  and  of  the  north  half  of  lot  9  in  block  63 
in  the  Fourth  ward  of  said  city,  to  secure  the  notes  of  said 
Eichter,  amounting  to  $20,000,  which,  with  accrued  interest, 
remained  wholly  unpaid;  that  said  notes  and  mortgages  had 
been  assigned  to  the  plaintiffs  prior  to  the  1st  of  January, 
1896;  that  on  the  9th  of  May,  1896,  they  being  the  owners 
and  holders  of  said  notes  and  mortgages  and  the  indebted- 
ness secured  thereby,  the  defendant  Eichter,  for  value  re- 
ceived, in  addition  to  said  notes  and  mortgages,  made  his 
promissory  note  in  writing,  dated  May  9,  1896,  whereby  he 
promised  to  pay  to  the  order  of  the  estate  of  Eudolph  Nun- 
nemacher  (the  plaintiffs  being  then  and  there  the  legal  rep- 
resentatives of  said  estate,  and  the  executors  of  said  Nunne- 
macher,  deceased)  the  sum  of  $4,000,  with  interest  at  the 
rate  of  six  per  cent,  per  annum,  payable  semi-annually,  and 
delivered  the  same  to  the  plaintiffs,  and  deposited  with 
them,  as  collateral  secwrityfor  the  payment  ofsaidnote^  forty- 
three  shares  of  the  capital  stock  of  the  Concordia  Fire  In- 
surance Company;  that  the  defendants,  in  and  by  the  terms 
of  said  promissory  note,  gave  to  the  legal  holder  thereof  au- 
thority to  sell  the  said  forty-three  shares  of  stock,  or  any 
part  thereof,  on  the  maturity  of  said  note,  or  at  any  time 
thereafter,  without  advertising  the  same  or  demanding  pay- 
ment or  giving  any  notice,  and  to  apply  so  much  of  the  pro- 
ceeds thereof  to  the  payment  of  the  said  note  as  might  be 
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necessary  to  pay  the  same,  with  all  interest  due  and  all  ex- 
penses attending  the  sale  of  the  securities,  including  attor- 
ney's fees;  that  in  and  by  said  note  it  was  specially  agreed 
that  at  such  sale  the  holder  thereof  might  become  the  pur- 
chaser of  the  whole  or  any  part  of  said  collaterals;  wad  that^ 
^^  if  recourse  was  had  to  so/id  collaterals^  amj  excess  of  coUatr 
erals  upon  said  note  sJiould  he  appHcahle  to  a/ny  other  note  or 
claim  held  hy  said  holder  against  the  maJcer  thereof '^^ 

The  complaint  further  alleged  that  the  defendant  Eichter 
became  insolvent  prior  to  the  maturity  of  the  note,  and  on 
the  3d  of  May,  1897,  made  an  assignment  for  the  benefit  of 
his  creditors,  pursuant  to  the  statute  in  such  case  made  and 
provided ;  that  the  defendant  Magdebv/rg  became  and  was 
his  assignee,  and  entered  upon  his  duties  as  such;  that  said 
$4,000  note  was  not  paid  at  maturity,  and  the  plaintiffs  gave 
notice  to  the  defendant  Magdehurgy  the  assignee  of  the  de- 
fendant Eichter,  of  the  terms  of  said  note,  and  that  they 
would  cause  said  forty-three  shares  of  stock  to  be  sold  at 
their  office.  May  24, 1897,  at  10  o'clock  in  the  forenoon,  and 
would  apply  the  proceeds  of  said  sale,  first,  to  the  payment 
of  said  note,  am.d  the  excess^  if  any^  to  other  alligations  of  said 
Frederick  Richter  held  hy  said  plaintiffs;  that  like  notice 
was  on  or  about  the  same  day  given  to  the  defendant  Eich- 
ter; that,  after  the  giving  of  such  notice,  the  defendants 
Magdeburg  and  Eichter  requested  said  plaintiffs  to  postpone 
said  sale  in  order  that  a  fair  price  might  be  realized  for  said 
collaterals;  and  by  agreement  the  sale  was  postponed  to  the 
2d  of  June,  at  10  oclock  in  the  forenoon,  at  the  same  place; 
that  after  said  postponement  had  been  agreed  on,  said  Mag- 
dehirg  tendered  to  the  plaintiffs  the  amount  due  on  said 
$4,000  promissory  note,  dated  May  9, 1896,  for  principal  and 
interest,  and  demanded  the  surrender  of  said  collaterals; 
that  it  was  then  well  known  that  there  was  an  excess  in  said 
collaterals  over  and  above  the  amount  due  upon  the  said 
note,  whereupon  the  plaintiffs  claimed  that,  by  the  terms  of 
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said  note,  they  were  entitled  to  the  application  of  such  ex- 
cess to  the  said  other  notes  so  held  by  them  as  aforesaid; 
that  the  plaintiffs  did  not  accept  said  moneys  so  tendered 
them,  nor  surrender  said  certificates  of  stock;  and  the  plaint- 
iffs alleged  that  said  proposed  payment  of  said  note  by  said 
assignee  was,  in  point  of  fact,  an  attempt  to  pay  said  note 
out  of  said  collaterals,  when  the  said  assignee  had  in  his  pos- 
session, as  such,  no  means  for  paying  the  same,  nor  had  the 
same  been  proved  as  a  claim  against  the  estate  represented 
by  him,  but  he  had  procured  the  money  to  make  said  ten- 
der upon  the  faith  and  credit  of  said  collaterals  only,  and 
expected  to  repay  the  same  out  of  a  sale  thereof  which  he 
expected  to  be  able  to  make  in  a  very  short  time,  and  thus 
to  turn  said  collaterals  to  the  payment  of  the  note,  and  se- 
cure to  himself  as  assignee  the  surplus  value  thereof.  The 
plaintiffs  also  claimed  that  by  reason  of  recourse  had  to  said 
collaterals  for  the  purpose  of  paying  the  $4,000  note,  afore- 
said, they  were  entitled  to  the  excess  of  said  collaterals  over 
and  above  the  amount  due  on  said  note,  to  apply  on  the 
notes  hereinbefore  set  forth,  and  then  so  held  by  them. 

It  was  alleged  and  shown  that  after  the  notice  of  sale  and 
adjournment  thereof,  so  agreed  upon,  the  plaintiffs,  June  2, 
1897,  caused  said  forty-three  shares  of  stock  to  be  sold  at 
public  auction  to  the  highest  bidder,  for  the  sum  of  $7,052 ; 
that  the  plaintiffs  paid  for  expenses  of  sale,  including  attor- 
ney's fees,  $100,  alleged  to  be  a  just  and  reasonable  sum, 
realizing  from  the  sale  of  said  collaterals  the  sum  of  $6,952; 
and  that  there  was  due  upon  said  note  of  $4,000,  dated  May  9, 
1896,  with  interest  to  May  29,  1897,  the  sum  of  $4,253.33, 
leaving  a  surplus  to  be  disposed  of  in  the  hands  of  the  plaint- 
iffs of  $2,698.67,  which  they  claimed  to  be  entitled  to  hold^ 
and  to  apply  on  the  notes  and  indebtedness  hereinbefore  set 
out;  but,  if  they  were  not  entitled  thereto,  they  were  ready 
to  pay  the  same  to  the  defendant  Magdeburg^  or  such  other 
party  as  might  be  adjudged  entitled  thereto.     The  plaintiffs 
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charged,  upon  information  and  belief,  that  the  defendant 
Eichter  was  utterly  insolvent  and  irresponsible,  and  that  no 
claim  for  any  deficiency  could  ever  be  collected  from  him, 
and  alleged,  upon  information  and  belief,  that  the  mortgaged 
premises  were  scant  and  inadequate  security  for  the  said 
indebtedness,  and  were  further  incumbered  by  a  mortgage  of 
$10,000  held  by  the  defendant  Jacob  Nunnemacher. 

Plaintiffs  demanded  judgment,  fixing  the  amount  due 
them  upon  said  notes  secured  by  mortgages  as  aforesaid, 
both  for  principal  and  interest,  and  also  for  premiums  of  in- 
surance paid  by  them,  and  for  any  taxes  they  might  there- 
after pay  upon  said  mortgaged  premises,  and  any  other 
moneys  or  expenses. they  might  be  required  to  pay  out,  and 
which  ought  to  be  paid  by  said  mortgagors,  and  that  it  be 
determined  and  adjudged  by  the  court  whether  or  not  the 
plaintiffs  were  entitled  to  said  sum  of  $2,698.67,  and  that 
the  same  be,  by  the  judgment  of  the  court,  applied  towards 
the  payment  of  said  indebtedness,  and  that  the  sum  due 
to  the  plaintiffs  upon  said  indebtedness  be  fixed  by  such  judg- 
ment. There  was  a  prayer  for  a  sale  of  the  mortgaged  prem- 
ises in  case  the  same  were  not  redeemed,  and  for  general 
relief. 

The  defendant  Jacob  Nunnemacher  and  the  plaintiffs  had 
filed  a  duly  verified  petition,  supported  by  affidavits,  for  the 
appointment  of  a  receiver  to  collect  and  receive  the  rents 
and  profits  of  the  mortgaged  premises,  and  out  of  the  same  to 
pay  the  taxes  accrued,  and  such  as  should  thereafter  accrue, 
and  repay  the  sums  of  money  expended  by  the  plaintiffs  for 
premiums  of  insurance,  with  interest  thereon,  and  that  he 
pay  out  of  said  rents  the  cost  of  keeping  said  property  in- 
sured to  the  date  of  sale,  and  hold  the  remainder  of  the 
moneys  subject  to  the  order  of  the  court,  to  be  applied  to 
the  payment  of  the  indebtedness  of  the  said  several  mort- 
gages, if  upon  sale  the  same  should  not  otherwise  be  paid  in 
full,  alleging  that  the  property  was  uncertain  and  inade- 
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quate  security  for  the  whole  amount  of  the  indebtedness, 
and  it  was  very  doubtful  whether  it  could  be  sold  for  suflB- 
-cient  to  discharge  the  same  if  taxes,  interest,  and  cost  of 
insurance  were  allowed  to  accumulate.  The  petition  also 
averred  the  insolvency  of  Richter,  and  the  execution  by  him, 
and  by  the  firm  of  Richter  &  Sons,  of  which  he  was  a  mem- 
ber, of  an  assignment  to  the  defendant  Magdebv/rg  of  their 
property  for  the  benefit  of  their  creditors,  and  that  said  as- 
signee was  receiving  and  collecting  the  rents  and  profits. 

Said  petition  was  opposed  by  a  verified  answer  and  aflB- 
davits,  denying  that  the  mortgaged  premises  were  uncertain 
or  inadequate  security  for  the  amount  referred  to,  and  al- 
leging that  the  present  cash  value  of  said  property  and  real 
estate  exceeds  considerably  the  whole  amount  due  on  said 
mortgages,  including  interest,  taxes,  and  insurance,  and  the 
amounts  to  become  due  before  sale  thereof  under  foreclos- 
ure; that  all  of  said  real  estate  was  what  was  termed  by 
brokers  "  inside  property,"  and  had  a  certain  fixed  value, 
that  had  not  fluctuated,  but  was  constantly  increasing,  and 
averred  that,  in  the  opinion  of  deponents,  said  plaintiffs  and 
said  Jacob  Nunnemacher  were  amply  secured  under  said 
mortgages. 

The  court  found  that  sufficient  grounds  existed  for  the 
appointment  of  a  receiver  as  prayed  for,  and,  as  a  part  of 
the  judgment,  appointed  a  receiver  accordingly  to  collect 
the  rents  of  such  portions  of  the  mortgaged  premises  as  were 
rented,  etc.,  and  directed  that  the  defendant  Magdeburg 
should  not  be  required  to  pay  rent  for  such  portion  of  the 
mortgaged  premises  as  he  might  personally  occupy  as  as- 
signee, nor  should  the  receiver  dispossess  said  defendant 
Richter  of  such  portion  thereof  as  he  occupied  at  the  time 
of  the  commencement  of  the  action  for  his  home,  nor  re- 
quire him  to  pay  rent  therefor,  but  that  he  should  receive 
and  collect  all  other  rents  accruing  from  and  after  the  date 
of  the  judgment,  and  apply  the  same  as  therein  specified. 
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The  court  found,  as  conclusions  of  law,  that  the  plaintiffs 
had  no  interest  in  the  excess  of  the  collaterals,  to  wit,  forty- 
three  shares  of  stock  of  the  Concordia  Fire  Insurance  Com- 
pany, mentioned  in  the  complaint  and  findings,  and  had  no 
right  to  apply  the  excess  thereof  upon  the  debt  set  out  in 
the  judgment,  and  that  the  defendant  Frederick  H.  Magde- 
hnrg  recover  of  the  plaintiffs  the  costs  of  the  issue  raised  by 
his  answer.    Judgment  was  entered  accordingly. 

The  plaintiffs  appealed  from  that  portion  of  the  judgment 
relating  to  the  excess  of  the  collaterals  and  to  the  costs. 
The  defendant  Magdeburg^  as  assignee,  etc.,  appealed  from 
that  part  of  the  judgment  appointing  a  receiver. 

For  the  plaintiffs  there  were  briefs  by  Winkler,  Flcmders, 
Smith,  BoUum  &  Vilas,  and  oral  argument  by  F.  O.  Winkler. 

For  the  defendant  there  were  briefs  by  Sylvester,  Scheiber 
eft  Orth,  and  oral  argument  by  Fred,  Sclieiber. 

PiNNEY,  J.  The  main  question  is  as  to  the  proper  con- 
struction of  the  $4,000  note.  What  is  the  meaning  of  the 
provision  therein  "  if  recourse  is  had  to  the  collaterals,'*  and 
was  such  recourse  had  by  the  plaintiffs  in  this  case?  The 
note  gave  the  pledgee  or  holder  thereof  conditional  author- 
ity to  sell  the  shares  of  stock,  or  any  part  thereof,  but  de- 
pending on  the  previous  maturity  of  the  $4,000  note,  or  at 
any  time  thereafter,  in  the  event  of  the  securities  depreciat- 
ing in  value  in  the  opinion  of  the  holder,  at  public  or  private 
sale  at  his  discretion,  without  advertising  the  same  or  de- 
manding payment  or  giving  any  notice,  and  to  apply  so 
much  of  the  proceeds  thereof  to  the  payment  of  the  note  as 
might  be  necessary  to  pay  the  same,  with  all  interest  due 
and  all  expenses  attending  the  sale  of  the  securities,  includ- 
ing attorney's  fees,  etc. ;  and,  in  case  the  proceeds  of  the 
sale  of  said  securities  should  not  cover  the  principal,  interest, 
and  expenses,  the  maker  or  makers  thereof  promised  to  pay 
such  deficiency  forthwith  after  such  sale.    The  sale  specified 
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was  exceedingly  summaiy  in  its  nature,  and  its  conditions 
and  consequences  were  extremely  stringent.  The  pledgee 
might  purchase  at  his  own  sale,  and  it  was  stipulated  that, 
^^if  recourse  is  had  to  the  collaterals,  a/ny  excess  of  collaterals 
upon  this  note  shall  he  appUcdble  to  amy  other  note  or  claim 
held  ly  said  holder  against  the  maJcer  or  makers  hereof;  and, 
in  case  of  exchange  of  or  addition  to  the  collaterals  above 
named,  the  provisions  of  this  note  shall  extend  to  such  new 
or  additional  collaterals." 

The  law  regards  the  right  of  redemption  with  favor,  and 
it  would  seem  that  it  cannot  well  be  doubted  but  that  the 
pledgor  in  this  case  might  lawfully  redeem  the  pledge  at 
any  time  before  actual  sale;  that  by  the  recourse  mentioned 
in  the  note  was  intended  an  efficient  resort  to  the  collaterals 
by  sale  for  the  purpose  of  realizing  their  value,  with  a  view 
to  a  proper  application  of  the  same  to  the  debts  of  the  mak- 
ers; and  it  would  seem  clear  that  a  mere  notice  of  intention 
to  exercise  the  power  of  sale  could  not  be  considered  as  an 
actual  or  efficient  recourse  or  resort  to  the  collaterals  for  any 
real  or  practical  purpose.  Mere  notice  of  an  intention  to  sell 
could  not  of  itself  be  attended  by  any  legal  consequences, 
and  the  mere  declaration  of  an  intention  to  sell,  wholly  un- 
executed, cannot  properly  be  considered  as  a  resort  to  them 
for  any  cause  or  purpose,  particularly  when,  by  mutual  con- 
sent of  the  parties,  the  proposed  sale  at  the  time  specified 
was  wholly  abandoned,  and  a  diflferent  time  was  specified  or 
agreed  on.  We  think  it  would  be  harsh  and  inequitable  to 
hold  that  a  notice  thus  given,  and  not  pursued,  but  really 
abandoned,  presumably  to  allow  the  pledgor  time  and  oppor- 
tunity to  save  his  property  from  sacrifice,  can  with  any  pro- 
priety or  justice  be  characterized  or  considered  as  an  actual 
practical  recourse  or  resort  to  the  collaterals,  and  that  a 
tender  before  the  second  time  designated  for  the  sale  of  the 
collaterals  would  not  be  held  sufficient  to  defeat  or  prevent 
the  exercise  of  the  power  of  sale.    Such  tender  would  cer- 
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tainly  have  been  attended  by  such  consequences  had  it  been 
made  before  the  notice  had  been  given;  and  we  see  no  rea- 
son why  a  tender  should  not  have  the  same  effect  when  made 
at  any  time  before  the  time  to  which  the  sale  had  thus  been 
postponed.  The  parties  must  be  fairly  held  to  have  contem- 
plated such  result.  The  forty-three  shares  of  the  capital 
stock  of  the  Concordia  Fire  Insurance  Company  continued, 
therefore,  to  remain  the  property  of  Richter,  notwithstand- 
ing he  had  pledged  the  same,  as  stated,  for  the  payment  of 
the  $4,000  note  to  Nunnemacher;  and  the  right  conferred 
on  the  latter  to  apply  any  part  of  the  proceeds  of  the  stock 
to  other  claims  or  other  obligations  was  uncertain  and  con- 
tingent upon  recourse  or  resort  being  had  to  said  securities 
for  the  satisfaction  of  the  $4,000  note,  and  was  defeated  by 
the  tender  subsequently  made  of  the  amount  of  the  note  by 
the  defendant  Magdeburg,  "  Recourse  "  to  the  collaterals, 
in  the  connection  in  which  it  is  used  in  the  note,  signifies  a 
going  back  to  or  resort  to  them  for  the  purpose  of  obtaining 
payment  of  the  note.  Anderson,  Law  Diet.  The  mere  giv- 
ing of  a  notice  of  an  intention  to  sell  the  collaterals,  which 
appears  to  have  been  abandoned  or  delayed  by  agreement 
of  the  parties  to  a  later  period,  and  not  executed,  cannot,  in 
our  judgment,  answer  or  fulfill  the  meaning  or  purpose  of 
the  actual  resort  to  the  collaterals  contemplated  by  the  note 
for  the  purpose  indicated.  We  think,  therefore,  that  the 
tender  of  the  amount  of  the  debt  before  any  actual  sale  had 
been  made,  superseded  the  authority  of  sale,  so  that  the  tender 
came  in  due  season,  and  that  the  superior  court  rightlj'^  de- 
cided that  the  plaintiffs  had  no  interest  in  the  excess  of  the 
collaterals,  or  in  the  forty-three  shares  of  stock  of  the  Con- 
cordia Fire  Insurance  Company  mentioned  in  the  complaint 
and  findings,  and  had  no  right  to  apply  the  proceeds  or  any 
part  thereof  upon  any  other  debt  than  the  $4,000  note.  The 
collaterals  were  primarily  pledged  for  the  payment  of  the 
$4,000  note  only;  and,  by  the  terms  of  the  contract,  any  ex- 
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cess  only  of  collaterals  in  case  of  realizing  from  recourse  or 
resort  to  them  —  that  is,  from  a  sale  of  them  —  was  to  be 
applied  to  other  debts. 

The  court  found  that  sufficient  ground  existed  for  the  ap- 
pointment of  a  receiver  to  collect  the  rents,  with  the  powers 
and  duties  stated  in  the  order  for  that  purpose.  The  defend- 
ant was  in  possession,  taking  the  rents  and  profits  of  the 
mortgaged  premises;  and  he  had  failed  to  pay  taxes  and  the 
cost  of  insurance  thereon.  It  was  found  that  the  mortgage 
debtors  had  assigned  for  the  benefit  of  their  creditors  to  the 
defendant  Magdebv/rg^  and  were  insolvent.  There  was  a 
question,  in  view  of  the  showing  on  the  application  for  the 
appointment  of  a  receiver,  as  to  whether  the  mortgaged 
premises  would  be  found  to  be  adequate  security  for  the 
amount  of  the  mortgage  debt  and  subsequent  incumbrances 
at  the  time  of  the  sale.  In  view  of  all  the  circumstances, 
we  regard  the  granting  of  the  receivership  in  question  as  a 
prudent  and  judicious  exercise  of  the  power  of  the  court. 
The  payment  of  taxes  and  cost  of  insurance  is  necessary  to 
preserve  the  property.  Equity  devolves  it  upon  him  who 
has  the  use.  Not  to  pay  them  is  waste.  The  failure  of  the 
defendant  to  pay  the  taxes  and  insurance  was  casting  a  bur- 
den on  the  mortgaged  estate,  which  equity  demanded  that 
the  mortgagors  should  discharge.  The  order  was  fully  justi- 
fied, as  within  the  rule  of  adjudicated  cases.  Schreiber  v. 
Carey ^  48  Wis.  208.  It  was  a  want  of  good  faith  on  the  part 
of  the  mortgagors  to  neglect  to  pay  the  taxes  and  insurance 
upon  the  property,  and  yet  remain  in  possession  and  appro- 
priate all  of  the  profits  of  the  use  of  the  estate  to  their  own 
purposes. 

It  is  proper  to  state  that  there  is  no  bill  of  exceptions  in 
the  record,  so  as  to  admit  of  a  review  of  the  case  upon  any 
of  the  findings  of  fact  essential  to  the  judgment. 

For  the  reasons  stated,  the  case  should  be  affirmed  on  both 
appeals. 

By  the  Court, —  Judgment  is  prdered  accordingly. 
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Dahlke,  Administrator,  Appellant,  vs.  Illinois  Steel  Com- 
pany, Eespondent. 

September  1 — September  SOy  1898, 

Master  and  servant:  Negligence:  Failure  to  instruct  as  to  dangers:  Ab^ 
sumption  of  risks:  FeUow-servants, 

1.  Failure  of  an  employer  to  instruct  an  inexperienced  employee  in  re- 
gard to  a  particular  danger  of  the  employment  does  not  constitute^ 
actionable  negligence  unless  it  was  reasonably  to  be  apprehended 
that  the  circumstances  requisite  to  set  that  danger  in  motion  might 
probably  occur. 

2l  The  contract  of  employment,  by  implication,  includes  an  assumption 
by  the  employee  of  all  the  ordinary  risks  incident  to  the  employ 
ment,  such  as  the  risk  of  a  co^mployee*s  failing  to  exercise  ordi- 
nary care. 

3.  An  employer  is  not  liable  for  the  death  of  an  employee  caused  by  the 
blowing  off  of  the  door  of  a  stove  connected  with  a  blast  furnace 
while  he  was  engaged  in  tightening  a  nut  on  such  door,  where  there 
was  no  danger  in  working  at  the  door  imless  the  blast  was  on,  and 
of  the  fact  that  it  was  on  he  was  ignorant  solely  through  the  neg- 
lect of  a  co-employee. 

4  A  stove-tender  in  a  blast  furnace  was  a  fellow-servant  of  a  common 
laborer  who,  by  direction  of  their  common  employer,  was  assisting 
him  and  working  under  his  direction  in  repairing  the  stova 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  R.  N.  Austin,  Judge.    Affirmed. 

Action  to  recover  damages  for  the  death  of  plaintiflPs  in- 
testate. The  coui't  nonsuited  the  plaintiff,  and  from  the 
judgment  thereupon  rendered  he  appealed. 

Tbo  evidence  tended  to  prove  or  conclusively  established 
the  following  facts  aside  from  those  requisite  to  the  right  to 
maintain  the  suit  if  a  liability  existed :  Defendant  was  the 
owner  and  operator  of  an  iron  works  in  which  there  were 
several  blast  furnaces,  each  operated  in  connection  with  three 
cylindrical  iron  stoves  designed  to  heat  the  air  before  it  en- 
tered the  furnaces.    In  each  stove  near  the  bottom  were  two- 
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doors  held  in  place  by  bolts  and  nuts  and  packed  with  asbes- 
tos so  they  could  be  fastened  airtight  as  occasion  required. 
The  operation  of  the  stoves  consisted  in  first  heating  the 
inside  to  a  high  temperature  by  the  combustion  of  gas  let  in 
through  a  pipe  inserted  in  a  "door  opening,  then  closing  the 
doors  and  all  openings  except  the  inlet  through  the  blower 
and  the  outlet  to  the  furnace,  then  turning  on  the  blast, 
thereby  forcing  the  air  into  the  stove,  creating  such  a  pres- 
sure that  in  case  of  the  loosening  of  a  door  it  was  liable  to 
be  blown  off  and  fire  escape  through  the  door  opening  with 
fatal  effects  to  any  person  that  might  be  in  the  vicinity.  It 
was  not  proper  management  of  the  stoves  to  tighten  a  nut 
on  the  door  when  the  blast  was  on,  because  of  the  liability 
of  the  disturbance  to  break  the  bolt  and  cause  the  door  to 
give  way,  setting  in  motion  the  danger  before  stated.  Kilz 
was  the  employee  of  defendant  who  had  charge  of  the  stoves. 
On  the  day  of  the  injury,  deceased,  Dahlke,  and  one  Kendt 
were  assisting  Kilz  by  the  direction  of  the  common  employer. 
Neither  of  such  assistants  knew  of  the  danger  of  disturbing 
the  stove  doors  when  the  blast  was  on.  Dahlke  had  never 
engaged  in  such  work  before,  but  Kendt  had  considerable 
experience  therein,  having  assisted  EjIz  on  several  other 
occasions.  Both  assistants  were  adults,  but  only  common 
laborers.  It  was  the  duty  of  the  assistants  to  work  under  the 
direction  of  the  stove-tender,  which  they  understood.  Sev- 
eral of  the  doors  wiere  marked  with  chalk,  which  Dahlke 
knew  indicated  that  they  needed  repairing.  Kilz  directed 
Rendt  and  the  deceased  to  repair  all  such  doors.  Pursuant 
thereto,  in  the  presence  of  Kilz,  they  repacked  one  of  the 
doors  of  stove  No.  1,  the  gas  being  burning  in  the  stove  at 
the  time.  Kilz  then  went  away,  but  for  what  or  where  Rendt 
and  deceased  did  not  know.  After  fastening  the  door  in 
stove  No.  1,  they  went  to  stove  No.  2  and  repaired  a  door, 
then  they  returned  to  stove  No.  1  to  tighten  its  second  door, 
which  was  marked,  shoAving  need  of  repair.    In  the  mean- 
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time  Elilz  had  turned  on  the  blast,  rendering  it  dangerous  to 
work  at  the  door,  but  Rendt  and  deceased  did  not  know 
either  that  the  blast  was  on  or  of  the  danger.  While  Eendt 
was  in  the  act  of  tightening  one  of  the  nuts  on  the  door  the 
bolt  broke  and  the  pressure  of  air  from  the  inside  threw  it 
off  its  fastenings,  and  the  fire  burst  through  the  opening  and 
so  burned  the  deceased  as  to  cause  his  death. 

For  the  appellant  there  was  a  brief  by  Christian  Doerfler^ 
attorney,  and  Timlin  cfe  Glicksman^  of  counsel,  and  oral 
argument  by  Mr,  Doerfler  and  Mr,  Natlian  GlicJcsmcm.  They 
contended,  inter  alia,  that  the  injury  complained  of  was 
directly  traceable  to  the  failure  to  warn  Dahlke  of  the  ex- 
traordinary and  concealed  dangers  attendant  upon  working 
about  the  doors  of  these  stoves  in  case  the  blast  was  turned 
on.  The  exposure  of  a  servant  to  a  danger  of  this  kind  with- 
out giving  proper  notice  or  warning  is  negligence  for  which 
the  master  is  answerable.  Hyan  v.  Los  Angeles  I,  dk  G.  8. 
Co,  112  Cal.  244;  Fox  v.  Penin^Ur  W.  L.  (&  G.  Works,  84 
Mich.  676;  Smith  v.  Peninsular  G  WorJcs,  60  id.  501;  Mc- 
Oowan  V,  La  Plata  M.  dk  8.  Go.  9  Fed.  Rep.  861;  Pa/rhhurst 
V,  Johnson,  50  Mich.  70.  See,  also,  Jones  v.  Florence  M.  Go, 
Q^  Wis.  268;  Nada^M  v.  White  River  L,  Go,  76  id.  120;  Ver- 
deUi  V,  Gray's  Ha/rbor  G  Go.  115  Cal.  617.  The  duty  of 
warning  or  instructing  as  to  extraordinary  and  latent  dan- 
gers, to  which  the  servant  is  exposed,  is  one  that  is  incmnbent, 
throughout  the  entire  employment,  on  the  master.  The 
master  cannot  divest  himself  of  responsibility  by  delegating 
the  duty  to  some  subordinate.  Carlson  v.  N.  W.  Tel.  Exch. 
Co.  63  Minn.  428;  Fox  v.  Spring  Lake  L  Co.  89  Mich.  387; 
Klochvnshi  v.  Shores  L.  Go,  93  Wis.  417;  McMahon  v.  Lda  M. 
Go.  95  id.  308.  The  negligence  of  a  fellow-servant,  to  relieve 
the  defendant  of  liability,  must  be  not  only  the  cause  of  the 
injury,  but  the  sole  cause,  independent  of  any  negligence  of 
the  master.  Sherman  v.  Menominee  Biver  L.  Co.  72  Wis. 
122;  SteUer  v.  G  cfe  K  W.  R.  Go.  46  id.  497,  510;  Delude  v. 
•  Vol.100— 28 
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St.  Paid  City  R.  Co.  65  Minn.  63;  FrcmUm  v.  W.  cfe  St.  P. 
R.  Co.  37  id.  409;  Crmen  v.  Smithy  89  Wis.  119;  Cowan  v. 
(7.,  M.  (&  St.  P.  R.  Co.  80  id.  284.  See,  especially,  Jones  v. 
Florence  M.  Co.  66  Wis.  268,  283. 

For  the  respondent  there  was  a  brief  by  Vcm  Dyhe  cfe  Ycm 
Dyke  cfe  Carter^  and  oral  argument  by  W.  E.  Ca/rter.  They 
argued,  among  other  things,  that  Kilz  was  the  fellow-servant 
of  the  deceased.  Peschel  v.  (7.,  M.  cfe  St.  P.  R.  Co.  62  Wis.  338  j 
Johnson  v.  Ashland  W.  Co.  77  id.  51 ;  Howkmd  v.  Jf.,  L.  S. 
<&  W.  R.  Co.  54  id.  226;  Dwyer  v.  Am.  Exp.  Co.  82  id.  307; 
Peffer  v.  Cutler,  83  id.  281;  Stiitz  v.  Armour^  84  id.  623; 
Klieffd  V.  W.  c6  V.  Mfg.  Co.  84  id.  148;  Hartfardv.  N.  P.  R. 
Co.  91  id.  374.  The  deceased's  action  in  going  back  to  stove 
No.  1  after  he  had  been  set  to  work  by  Kilz  on  stove  No.  2 
was  an  act  which  the  defendant  could  not  possibly  have 
anticipated  that  he  would  do,  and  for  the  consequences  of 
which  it  is,  therefore,  not  liable.  Ruber  v.  Za  Crosse  City  R. 
Co.  92  Wis.  636;  Block  v.  Milwaukee  St.  R.  Co.  89  id.  378; 
Atkinson  v.  Goodrich  Transp.  Co.  60  id.  141, 164;  Barton  v. 
Pejnn  Co.  Agr.  Soc.  83  id.  19;  McGowan  v.  C.  <&  If.  W.  R. 
Co.  91  id.  147;  Deisenrieterv.  Kraus-MerkeL  M.  Co.  92  id.  164; 
KlaU  V.  Jf.  C.  Foster  L.  Co.  id.  622. 

Marshall,  J.  Was  there  any  evidence,  on  the  most  favor- 
able view  that  can  reasonably  be  taken  of  it,  to  establish 
actionable  negligence  ?  Appellant  supports  the  affirmative 
of  that  proposition  by  arguing  that  the  danger  of  working  at 
the  stove  when  the  blast  was  on  was  unknown  to  the  de- 
ceased or  to  his  fellow  laborer,  Eendt,  hence  they  should 
have  been  informed  of  it  by  the  master,  and  that  the  failure 
so  to  do,  resulting  in  the  injury  of  the  deceased,  renders  the 
master  liable.  Granted  that  the  danger  existed,  yet  it  doea 
not  follow  there  was  a  duty  to  instruct  in  regard  to  it,  unless 
it  was  reasonably  to  be  apprehended  that  the  circumstances 
requisite  to  set  that  danger  in  motion  might  probably  occur, 
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and  we  are  unable  to  perceive  anything  in  the  evidence  to 
establish  that  element. 

The  duty  to  instruct  does  not  go  so  far  as  to  require  the 
master  to  acquaint  the  employee  with  every  possible  danger 
to  which  ho  may  be  subjected  in  the  course  of  his  employ- 
ment. The  master  has  a  right  to  assume  that  the  servant 
will  see  and  appreciate  those  dangers  which  are  open  and 
obvious  to  a  person  of  ordinary  comprehension;  also  that 
other  servants  associated  with  him  in  the  common  employ- 
ment wiU  exercise  ordinary  skill  and  prudence;  also  that 
tools  which  are  furnished  will  not  be  so  used  as  to  be  unrea- 
sonably or  unusually  dangerous,  and  that  a  place  which  is 
reasonably  safe  will  not  be  made  unsafe  by  the  improper  con- 
duct of  those  who  are  required  to  worjc  there,  or  their  fellow- 
servants;  and  as  to  all  such  matters  the  employee  assumes 
the  dangers  as  a  part  of  his  contract  of  employment.  Such 
contract,  by  implication,  includes  an  assumption  of  all  the 
ordinary  risks  incident  to  the  employment,  such  as  the  risk 
of  a  co-employee's  failing  to  exercise  ordinary  care  and  pru- 
dence. 

In  view  of  the  foregoing  elementary  principles,  it  is  im- 
portant to  inquire  as  to  the  real  moving  cause  of  the  de- 
ceased being  subjected  to  the  danger  which  caused  his  injury. 

There  was  no  trouble  about  the  stove  apart  from  the  doors 
needing  ordinary  repairs,  with  which  Rendt  was  familiar, 
and  which  he  and  the  deceased  were  engaged  in  making 
when  the  accident  occurred.  The  operation  of  tightening 
the  nuts  on  the  door  bolts  was  conducted  properly  so  far  as 
appears,  except  that  it  was  not  proper  to  do  the  work  when 
the  blast  was  on,  but  of  that  the  testimony  shows  Rendt  had 
no  knowledge.  It  was  the  duty  of  the  deceased  and  Rendt 
to  assist  Kilz,  who  was  the  foreman,  and  to  follow  his  direc- 
tions. They  were  performing  their  duty  in  that  respect,  at 
least  there  is  evidence  to  establish  that  fact.  Rendt  testi- 
fied, in  substance,  that  he  was  sent  to  help  Kilz;  that  when 
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the  doors  needed  repairing  it  was  customary  to  mark  them 
with  chalk  to  indicate  that  fact;  that  he  was  instructed  by 
Kilz  to  fix  all  doors  that  were  marked,  and  that  he  was  en- 
gaged in  carrying  out  those  instructions  when  the  accident 
occurred.  If  Rendt  knew  it  was  dangerous  to  disturb  the 
door  when  the  blast  was  on,  that  does  not  appear  to  be  ma- 
terial, because  he  testified  that  he  did  not  know  the  blast 
was  on;  that  when  he  fixed  the  first  door  in  the  stove  the 
blast  was  not  on,  but  that  between  the  time  he  left  that 
stove  and  the  time  he  returned  to  fix  the  second  door,  Kilz, 
without  his  knowledge,  turned  on  the  blast.  So,  in  any  view 
of  the  evidence,  the  negligence  which  resulted  in  the  acci- 
dent was  that  of  Kilz  and  him  alone.  The  relation  between 
him  and  the  deceased  was  clearly  that  of  fellow-servants. 
In  the  absence  of  negligence  either  in  the  employment  or 
retention  of  Kilz,  his  negligent  act  cannot  reach  back  to  the 
common  employer  as  the  producing  cause  of  the  accident, 
and  there  is  no  evidence  in  the  case  tending  in  the  remotest 
degree  to  show  any  such  negligence. 

The  trial  court  was  clearly  right  in  taking  the  case  from 
the  jury. 

By  the  Cowrt. —  The  judgment  of  the  superior  court  is  af- 
firmed. 


CoPELAND  and  another.  Appellants,  vs.  Goldsmith,  Re- 
spondent. 

September  1  — September  BO,  1898. 

Landlord  and  tenant:  Construction  of  lease:  Eeduction  in  rent:  Cove- 
nants:  Abrogation. 

1.  A  provision  in  a  lease  that  if,  during  the  term  thereof^  the  lessor 
should  rent  any  office  fronting  on  a  certain  street  for  a  less 
rate  per  square  foot  than  the  lessees  were  to  pay,  "  such  reduction 
shall  also  be  made  to  lessees  for  term  of  this  lease,''  is  not  a  cove- 
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nant  to  refund  any  portion  of  the  rent  paid  before  the  lessees  be- 
came entitled  to  a  reduction,  but  refers  only  to  rent  accruing 
thereafter  during  the  remainder  of  the  term. 
2,  At  the  time  of  the  assignment  of  such  lease  by  the  lessor,  said  lessees 
were  not  entitled  to  any  reduction  in  rent.  Afterwards  an  agree- 
ment was  made  between  the  assignee  and  the  lessees,  reciting  that 
disputes  had  arisen  as  to  the  leasing  of  portions  of  the  building  at 
lower  rentals,  that  claim  had  been  made  against  the  lessor  on  ac- 
count thereof,  and  that  both  parties  desired  to  agree  upon  a  fixed 
sum  so  as  to  avoid  disputes,  which  sum  should  be  in  lieu  of  the 
rent  reserved  under  the  lease,  and  fixing  the  lessee's  rent  at  a  cer- 
tain reduced  sum.  Held,  thati  such  agreement  was  a  substitute 
for,  and  entirely  abrogated,  the  covenants  of  the  original  lease  as 
to  the  rent  reserved  and  the  rights  of  the  parties  thereunder. 

Appeal  from  a  jidgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.    AJi/rmed. 

Plaintiffs  rented  offices  of  defendant,  in  the  Goldsmith 
Building,  in  Milwaukee,  for  a  term  of  five  years  from  May  1, 
1893.  The  offices  fronted  on  "Wisconsin  street.  The  rent 
was  fixed  at  $1,011.25  per  annum,  being  at  the  rate  of  $1.25 
per  square  foot.  The  lease  was  under  seal.  Among  its  pro- 
visions were  the  following:  "It  is  hereby  understood  and 
agreed  that  in  case  the  lessor  should,  during  the  term  of 
this  lease,  rent  any  office  on  .  .  .  the  Wisconsin  .  .  . 
street  front  at  a  less  rate  than  now  demanded,  to  wit,  .  .  . 
one  dollar  and  twenty-five  cents  per  square  foot  on  Wiscon- 
sin street  front,  .  .  .  exclusive  of  water,  light,  and  jan- 
itor service,  when  same  are  required,  sicch  reduction  shall  also 
he  made  to  lessees  for  term  of  this  leased  "  It  is  hereby  fur- 
ther expressly  stipulated  and  agreed,  by  and  between  the 
parties  hereto,  that  the  words  *  lessor '  and  *  lessee,'  whenever 
herein  occurring  and  used,  include  and  bind  or  benefit  the 
successors,  heirs,  assigns,  executors,  administrators,  and  rep- 
resentatives of  the  lessor  and  lessee,  respectively,  as  if  each 
time  fully  expressed.'* 

At  the  time  this  lease  was  made  the  premises  included  in 
the  lease  were  incumbered  by  a  mortgage  for  $190,000,  pre- 
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viously  executed  by  the  defendant  to  the  Connecticut  Mutual 
Life  Insurance  Company.  One  of  its  provisions  was  to  the 
effect  that,  in  case  of  default  in  payment  of  interest,  or  of 
failure  to  pay  the  taxes  or  keep  the  property  insured,  then 
the  whole  amount  secured  by  the  mortgage  should,  at  the 
option  of  the  company,  be  deemed  to  have  become  due,  with 
the  right  of  the  company  to  foreclose  the  mortgage  by  suit, 
or  to  sell  the  property  without  suit,  at  public  auction.  The 
defendant  made  default  in  respect  to  interest,  taxes,  and  in- 
surance, and  the  mortgagee  threatened  to  foreclose.  Instead 
of  doing  this,  on  February  28, 1896,  the  parties  to  the  mort- 
gage entered  into  an  arrangement  in  writing,  by  the  terms  of 
which  the  company  agreed  to  postpone  foreclosure  proceed- 
ings for  at  least  two  years,  and  the  defendant  consented  that 
the  mortgagee  should  at  once  take  possession  of  the  premises, 
with  "  the  right  to  assume  the  exclusive  management  of  said 
building,  to  reduce  the  rentals  of  the  present  tenants  hold- 
ing leases,  to  rent  the  said  building  or  any  portion  thereof 
at  such  prices  and  on  such  terms  as  its  agents  may,  in  the 
exercise  of  reasonable  discretion,  determine  upon,"  and  "  to 
receive  all  rents  accruing  after  the  29th  day  of  February, 
1896."  There  were  also  at  that  time  mechanics'  liens  on 
the  property  aggregating  over  $46,000,  which  the  company 
agreed  to  purchase,  and  proceed  to  final  decree,  but  there 
was  to  be  no  sale  until  the  expiration  of  two  years.  The 
company  took  immediate  possession  of  the  property,  and 
proceeded  to  adjust  the  rentals  charged  the  tenants  then  in 
possession. 

On  March  2, 1896,  the  company  and  plaintiffs  entered  into 
a  written  agreement,  reciting  the  situation,  and  stating  that 
"  whereas,  disputes  have  arisen  as  to  the  leasing  of  a  portion 
of  said  building  at  lower  rates,  and  claim  is  made  against 
OolcUmith  on  account  thereof;"  and  "whereas,  said  first 
party  is  now  the  holder  of  said  lease  as  mortgagee  in  pos- 
session, and  both  parties  hereto  desire  to  agree  on  a  fixed 
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sum  as  rental,  so  as  to  avoid  such  disputes  during  the  time 
that  said  first  party  holds  said  lease  as  aforesaid,  which  sum 
shall  be  in  lieu  of  the  sum  reserved  in  said  lease  for  such 
time;"  and  thereupon  it  was  agreed  that  plaintiffs*  rent 
should  he  reduced  from  $1,011.25  to  $686.70  per  annum,  or 
from  $1.25  per  square  foot  to  ninety  cents,  to  take  effect 
from  March  2,  1896.  Afterwards  the  company  rented  an 
office  fronting  on  Wisconsin  street  to  one  Mrs.  Mayer  at  the 
rate  of  ninety  cents  per  square  foot  from  May  1, 1896.  There- 
after the  plaintiffs  commenced  this  action  against  Qoldmdih^ 
claiming  that,  under  terms  of  the  original  lease,  the  reduc- 
tion in  the  rent  should  apply  to  the  entire  term  of  the  lease, 
and  that  they,  having  paid  him  at  the  rate  of  $1.25  per 
square  foot  for  the  time  he  held  the  lease,  were  entitled  to 
recover  from  him  the  difference  between  the  amount  they 
had  paid  and  what  the  rent  would  have  been  at  the  reduced 
rate.  It  was  admitted  on  the  trial  that  plaintiffs  had  paid 
Goldsmith  $2,121.47,  and  that  the  rent  at  the  reduced  rate 
would  have  been  $1,945.65,  or  a  difference  of  $175.82. 

The  facts  substantially  as  stated  were  shown  on  the  trial, 
and  at  the  conclusion  of  the  evidence  both  parties  moved 
for  a  direction  of  a  verdict.  The  court  granted  defendant's 
motion,  and  from  a  judgment  in  his  favor  this  appeal  is 
taken. 

For  the  appellants  there  was  a  brief  by  Eywn^  Ogden  cfe 
Bottum^  and  oral  argument  by  Z.  M.  Ogden, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Mon/roe  c&  liichardson, 

Bardeen,  J.  The  ruling  of  the  trial  court  was  manifestly 
correct  upon  two  grounds: 

1.  Contracts  will  ahvays  be  construed  to  give  effect  to  the 
entire  subject  matter,  in  accordance  with  the  obvious  inten- 
tion of  the  parties.  The  real  point  to  be  attained  is  to  as- 
<5ertain  the  meaning  and  understanding  of  the  parties,  as 
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shown  by  the  language  used,  when  applied  to  the  subject 
matter.  Under  the  terms  of  their  lease,  plaintiffs  were  to 
pay  rent  in  advance,  at  an  agreed  rate.  If,  during  the  term 
of  the  lease,  the  lessor  should  rent  any  office  on  the  Wiscon- 
sin street  front  for  a  less  sum  than  plaintiffs  were  paying, 
"  such  reduction  shall  also  be  made  to  lessees  for  term  of 
this  lease."  Lessees  paid  their  rent  at  the  prescribed  rate 
during  the  time  the  lessor  held  the  premises.  After  the  as- 
signment of  the  lease  to  the  insurance  company,  one  of  the 
offices  on  the  Wisconsin  street  front  was  leased  at  a  rate 
less  than  that  plaintiffs  had  been  paying.  They  had  paid 
their  rent  to  the  lessor  at  the  old  rate,  and  now  claim  that, 
under  the  clause  of  the  lease  quoted,  they  may  recover  from 
him  the  difference  between  the  amount  they  have  paid  and 
what  they  would  have  paid  at  the  reduced  rate.  In  other 
words,  they  insist  that  this  clause  in  the  lease  must  be  con- 
strued into  a  covenant  to  refund  rent  collected  at  the  old 
rate.  In  support  of  this  contention,  they  say  there  cannot 
be  a  reduction  "  for  term  of  this  lease  "  unless  they  are  paid 
back  a  portion  of  the  rent  collected.  We  cannot  agree  with 
this  construction.  It  seems  to  us  quite  plain  that  there  was 
no  covenant  to  refund  any  portion  of  the  rent  paid,  but  that 
the  covenant  relied  upon  has  reference  to  rent  to  accrue 
during  the  remainder  of  the  term.  The  case  of  Cross  v.  But- 
ton^ 4  Wis.  468,  is  closely  in  point. 

2.  It  is  conceded  that,  up  to  the  time  of  the  assignment  of 
the  lease  to  the  insurance  company,  plaintiffs  were  not  en- 
titled to  any  reduction  in  rent.  At  that  time  liens  to  the 
amount  of  over  $46,000  were  in  process  of  foreclosure,  which 
were  paramount  to  the  claims  of  all  parties.  Ooldsmith  was 
in  default  on  his  mortgage,  and  foreclosure  was  threatened. 
The  insurance  company  stepped  in  and  agreed  to  take  up 
the  outstanding  liens,  and  to  forego  pressing  its  foreclosure 
for  two  years.  Then  it  was  that  the  agreement  between 
the  company  and  plaintiffs  was  made.    This  agreement  re- 
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cites  that  disputes  had  arisen  as  to  the  leasing  of  portions 
of  the  building  at  lower  rentals,  that  claim  is  made  against 
GolcUmith  on  account  thereof,  and  that  both  parties  desired 
to  agree  upon  a  fixed  sum  so  as  to  avoid  disputes.  There- 
upon plaintiffs'  rent  was  fixed  at  ninety  cents  per  square  foot, 
beginning  March  2, 1896,  and  the  sum  aforesaid  was  to  be 
in  full  payment  of  and  in  lieu  of  the  sum  stipulated  in  the 
original  lease.  This  agreement  was  a  substitute  for  the 
covenants  contained  in  the  original  lease  as  to  the  rent  re- 
served and  the  rights  of  the  parties  thereunder.  By  it  the 
plaintiffs  agreed  to  pay  a  definite  sum  absolutely,  without 
reference  to  the  terms  that  might  be  granted  other  tenants, 
and  without  qualification  or  reservation.  The  covenants  in 
the  original  lease  with  reference  to  rent  reservations  became 
entirely  abrogated.  The  fact  that  thereafter  a  room  was 
rented  at  a  less  rate,  on  the  Wisconsin  street  front,  did  not 
revive  these  defunct  covenants. 

Under  no  theory  of  the  case  are  we  able  to  discover  any 
right  in  the  plaintiffs  to  maintain  this  action. 

By  the  Court —  The  judgment  of  the  superior  court  <rf 
Milwaukee  county  is  affirmed. 


HoTEB,  Appellant,  vs.  Ludington,  imp.,  Eespondent. 

September  1— September  20, 1898, 

Agency:  Authority:  False  representations:  Pleading. 

1.  One  who  employs  an  agent  to  seU  a  particular  tract  of  land  is  not 

responsible  for  false  representations  made  by  such  agent  respect- 
ing the  organization  and  stock  of  a  corporation  formed  to  purchase 
the  land,  with  which  the  principal  has  nothing  to  da 

2.  An  allegation  in  a  complaint  that  certain  acts  of  an  agent  were 

within  the  apparent  scope  of  his  employment  is  a  conclusion  of  law^ 
and  therefore  not  admitted  by  a  demurred  ore  tentis. 
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Appbal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Kellogg  <&  Cwrhya^ 
and  oral  argument  by  J.  0.  Ca/rhys,  They  contended,  inter 
alia^  that  the  question  involved  in  this  case  is  the  extent  of 
the  principal's  liability  for  the  unauthorized  torts  of  his 
agent.  According  to  the  allegations  in  the  complaint  the 
principal  is  undisclosed,  and  the  plaintiff  is  acting  in  igno- 
rance of  the  agency.  Hence  no  question  as  to  whether  the 
acts  complained  of  were  within  the  apparent  scope  of  the 
agent's  authority  can  arise.  The  test  of  liability  in  such  a 
case  is  whether  the  acts  were  committed  "  in  the  course  of 
the  agent's  employment."  Craker  v.  C.  cfe  N.  W.  R.  Co.  36 
Wis.  657,  669.  This  is  usually  a  question  of  fact,  depending 
upon  the  circumstances  of  the  case.  Pittsburgh^  C.  (&  St.  L. 
a.  Go.  V.  Kirk,  102  Ind.  399,  52  Am.  Kep.  675.  The  follow- 
ing  cases 'illustrate  the  various  states  of  facts  in  which  the 
rule  has  been  applied,  and  indicate  the  trend  of  judicial  con- 
struction of  this  principle.  Za/w  v.  Orant,  37  Wis.  548;  Mo- 
Kinnonv.  VoUma/r,  75  id.  88;  Chmtherv.  UU/rich,  72  id.  222; 
FishJcUl  Sa/v.  Inst.  v.  Nat.  Bwnk  of  FiahhUl,  80  K  T.  162; 
&nith  V.  Munch,  65  Minn.  256;  Quarman  v.  Burnett,  6  Mees. 
&  W.  499;  Johnson  v.  Barber,  50  Am.  Dec.  416;  Fifth  Ave. 
Bank  v.  Forty-second  St.  &  O.  S.  F.  R.  Co.  137  N.  T.  231; 
2  Thomp.  Neg.  889,  §  6;  Wood,  Master  &  S.  593, 594:-,^ Fvis- 
ton  V.  Cramer,  57  Wis.  570;  Moir  v.  Hopkins,  63  Am.  Dec. 
312;  Gerhardt  v.  Boatman^s  Sav.  Inst.  90  id.  407;  Story, 
Agency,  §  452, and  cases  cited;  1  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  1151,  note.  The  law  above  referred  to  is  greatly 
strengthened  where  the  principal  has  gained  an  advantage 
-or  benefit  from  the  acts  of  his  agent.  Morse  v.  Ryan,  26 
Wis.  356;  Burke  v.  Milwaukee,  L.  S.  &  W.  R.  Co.  83  id. 
410;  Wheeler  c&  W.  Mfg.  Co.  v.  Aughey,  144  Pa.  St.  398,  27 
Am.  St.  Rep.  638;  Mundorff  v.  Wickersham,  63  Pa.  St.  87, 
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3  Am.  Eep.  531;  Busch  v.  Wilcox,  82  Mich.  336;  Bennett  v. 
JudsoTiy  21  K  T.  238. 

For  the  respondent  there  was  a  brief  by  Bloodgood,  Kemr 
per  &  Bloodgoody  attorneys,  and  Jackson  B.  Kemper,  of  coun- 
sel, and  oral  argument  by  JacTcson  B.  Kemper. 

Cassoday,  C.  J.  The  complaint  alleges,  in  effect,  that  on 
April  10, 1891,  and  prior  thereto,  the  defendant  Imdington 
was  the  owner  of  the  real  estate  described;  that  Ludingtony 
for  the  purpose  of  disposing  of  the  same,  authorized  and 
employed  the  defendant  Myers  as  his  agent  to  effect  a  sale 
of  such  land ;  that  pursuant  to  such  agency,  and  as  incidental 
thereto,  Myers,  with  one  Bingham  and  others,  pretended  to 
organize  a  corporation  under  the  laws  of  this  state,  with  a 
capital  stock  of  $35,600,  divided  into  3,550  shares,  of  $10 
each,  for  the  purpose  of  purchasing  from  Ludington  the  land 
described ;  that  Myers  acted,  or  pretended  to  act,  as  the  sec- 
retary of  the  corporation;  that  Myers,  as  the  agent  of  lAtd- 
ington  for  the  purpose  of  effecting  a  sale  of  the  real  estate 
aforesaid,  induced  the  plaintiff  to  subscribe  and  pay  for  150 
shares  of  the  stock,  by  falsely  and  fraudulently  representing 
to  the  plaintiff  that  such  corporation  was  duly  and  sufficiently 
organized  as  a  legal  and  valid  corporation  for  the  transaction 
of  the  business  of  buying  real  estate,  that  the  capital  stock 
was  of  the  amount  and  value  stated,  and  duly  subscribed 
for  by  solvent  and  responsible  persons,  and  that  at  least 
twenty  per  cent,  of  the  capital  stock  had  then  been  paid 
into  the  treasury  thereof  in  cash,  whereas,  in  fact,  fifty  per 
cent,  of  the  capital  stock  was  not  then,  and  never  had  been, 
taken  or  subscribed  for,  and  such  corporation  was  not  then, 
and  never  had  been,  organized  sufficiently  for  the  transac- 
tion of  business  with  others  than  its  members,  and  was  not 
then,  and  never  had  been,  a  legal  or  valid  corporation,  all 
of  which  was  at  the  time  well  known  to  Myers;  that  Myers 
concealed  from  the  plaintiff  the  fact  that  he  was  the  agent 
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of  Ludington  for  the  sale  of  such  real  estate;  that,  relying 
upon  and  believing  such  representations  to  be  true,  and  in 
ignorance  of  the  fact  that  Myers  was  then  acting  as  such 
agent  of  Ludington^  the  plaintiff  subscribed  for  such  stock, 
and  paid  to  Myers  $1,500  therefor;  that  the  plain tiflf,  as  such 
stockholder,  was  afterwards  called  upon  to  pay,  and  did  pay, 
to  Myers,  as  such  officer  of  such  corporation,  from  time  to 
time,  in  the  aggregate  $716.25;  that  on  or  about  that  time 
Ludington  conveyed  to  the  corporation  the  real  estate  de- 
scribed in  consideration  of  $11,500  paid  to  him  by  the  cor- 
poration in  cash,  and  $23,500  secured  by  a  mortgage  upon 
the  real  estate  so  conveyed;  that  the  money  so  procured 
from  the  plaintiff  by  Myers  was  all  paid  by  him  to  Luding- 
ton  for  such  conveyance,  and  for  and  on  account  of  interest 
on  such  mortgage;  that  said  false  and  fraudulent  represen- 
tations, and  each  of  them,  were  made  by  Myers  as  the  agent 
of  Lvdington.^  within  the  course  and  scope  of  his  employment 
as  such,  with  intent  to  deceive  the  plaintiff;  that  such  false 
and  fraudulent  representations  were  unknown  to  the  plaint- 
iff until  April  17, 1896;  that  the  stock  issued  to  and  held  by 
the  plaintiff  is  now,  and  always  has  been,  absolutely  worth- 
less and  without  value.  Wherefore  the  plaintiff  prayed  judg- 
ment against  said  Ludington  and  Myers  for  $2,216.25,  with 
interest,  costs,  and  disbursements  of  this  action. 

The  action  having  come  on  for  trial  before  the  judge  and 
a  jury,  and  a  witness  having  been  upon  the  stand,  the  de- 
fendant Ludington  objected  to  any  evidence  under  the  com- 
plaint as  to  him,  upon  the  grounds  that  the  complaint  did 
not  state  a  cause  of  action  as  against  him.  Thereupon  the 
court  sustained  the  objection  of  Ludington^  and  ordered  the 
complaint  as  to  him  to  be  dismissed.-  From  the  portion  of 
the  judgment  entered  thereon  accordingly,  dismissing  the 
action  as  against  Ludington^  the  plaintiff  appeals. 

There  is  no  doubt  of  the  general  proposition  that,  if  an 
agent  is  employed  to  effect  the  sale  of  lands  for  his  principal, 
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and  he  does  so  by  means  of  false  representations  in  respect 
to  the  land  conveyed,  even  without  the  authority  or  knowl- 
edge of  his  principal,  the  latter  is  chargeable  with  such  fraud 
in  the  same  manner  as  if  he  had  known  or  authorized  the 
same.  Lcm  v.  Grant,  37  Wis.  548;  MoKinnon  v,  Vollmar^  75 
Wis.  82;  Gunther  v,  Ullrich,  82  Wis.  222.  And  this  is  espe- 
cially so  where  the  principal  accepts  and  enjoys  the  benefits 
of  the  purchase.  Fintel  v.  Cooky  88  Wis.  487.  But,  even  then, 
"  the  representation  which  is  to  bind  the  principal  must  be 
made  in  reference  to  the  subject  matter  of  his  agency;  it 
must  be  made  while  the  agent  is  acting  as  such;  and  the 
making  of  such  a  representation  must  be  within  the  apparent 
scope  of  his  authority."  Mechem,  Agency,  §  743.  Here  the 
alleged  false  representations  were  not  made  in  reference  to 
the  sale  of  the  land  which  was  the  subject  matter  of  the 
agency,  but  wholly  in  reference  to  creating  and  organizing  a 
corporation  to  purchase  the  land.  There  is  no  pretense  that 
Ludington  had  anything  to  do  with  the  corporation  or  the 
procuring  of  subscriptions  to  any  of  the  capital  stock  of  the 
corporation.  True,  it  is  alleged  that  such  false  and  fraud- 
ulent representations,  and  each  of  them,  were  made  by  Myers 
as  the  agent  of  Ludington,  and  while  acting  within  the  course 
and  scope  of  his  employment.  The  demurrer  ore  tenvs  only 
admitted  the  issuable  facts  alleged  in  the  complaint,  but  did 
not  admit  such  mere  conclusions  of  law  from  the  facts  al- 
leged. Aron  V.  Wcmsau,  98  Wis.  592,  and  cases  there  cited. 
The  representations  of  Myers  in  respect  to  the  corporation 
and  the  capital  stock  thereof  were  not  within  the  apparent 
scope  of  his  authority  to  sell  the  land.  Besides,  it  appears 
from  the  complaint  that  Myers  was  only  an  agent  of  Zud- 
ingion  for  the  purpose  of  selling  the  particular  lands  in  ques- 
tion. He  was  not  a  general,  but  only  a  special,  agent.  "  The 
scope  of  the  authority  of  a  special  agent  is  ordinarily  much 
more  restricted  than  that  of  a  general  agent."  Mechem, 
Agency,  §  285.    "  While  a  general  agent  may  bind  his  prin- 
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cipal  when  acting  within  the  scope  of  his  apparent  authority, 
although  he  exceeds  his  specific  instructions,  yet  that  is  not 
the  rule  in  the  case  of  a  special  agent."  Brywnt  v.  Bank  of 
CommerGey  95  Wis.  481,  and  authorities  there  cited.  We  are 
clearly  of  the  opinion  that  the  complaint  fails  to  state  a  cause 
of  action. 

By  the  Cowrt —  The  portion  of  the  judgment  of  the  circuit 
court  appealed  from  is  affirmed. 


The  Fiest  National  Bank  of  Milwaitkeb,  Respondent,  vs. 
FiNOK,  imp..  Appellant. 

September  1^  September  20, 1898* 

(1)  Findings:  Immaterial  error,  (3-6)  Joint  debtors:  Assumption  of  debt 
by  one:  Individual  note  as  collateral  security:  Remedies:  Applioor 
tion  of  proceeds  of  execution  levy  and  of  collaterals, 

t  Failure  to  find  upon  a  particular  point  is  not  a  material  error,  in  the 
absence  of  a  specific  request,  where  the  evidence  upon  that  point 
would  sustain  a  finding  in  accord  with  the  judgment 

2w  Assumption  of  a  joint  debt  by  one  of  the  debtors  and  a  promise  to 
hold  the  other  harmless  therefrom,  do  not  render  the  latter  a  surety 
merely,  as  between  him  and  the  creditor,  where  the  creditor  did  not 
consent  to  any  change  of  liability,  and  received  no  consideration 
for  such  a  consent 

8L  One  joint  debtor  may  give  his  individual  note  as  collateral  security 
for  the  joint  indebtedness,  and  the  taking  of  it  does  not  aflfect  any 
rights  of  the  creditor  upon  the  original  debt;  nor  does  the  prosecu- 
tion of  the  collateral  note  to  judgment  affect  the  right  of  action 
upon  the  original  debt,  at  least  until  satisfaction  is  obtained. 

4  Where  a  debtor  is  liable  upon  a  joint  note  and  also  upon  an  individ- 
ual note,  the  amoimt  realized  on  an  execution  against  him,  levied 
under  a  judgment  embracing  the  entire  indebtedness,  may  prop- 
erly be  applied  by  the  creditor  exclusively  to  the  payment  of  the 
individual  note. 

6.  The  proceeds  of  collaterals  pledged  to  secure  a  specific  debt  can  only 
be  applied  to  the  payment  of  that  debt 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.  Affirmed  m part; 
reversed  vapa/rt, 

Tliis  is  an  action  in  equity  to  foreclose  a  lien  of  the  plaint- 
iff upon  certain  stocks  which  had  been  pledged  to  the  plaint- 
iff by  the  defendants  Finck  and  Meyer,  and  by  the  defendant 
Meyer  alone.  The  facts  appearing  upon  the  trial  were,  in 
substance,  as  follows:  Prior  to  January  1, 1896,  Meyer  and 
Finck  were  partners,  and,  as  such,  borrowed  money  of  the 
plaintiff  bank  to  the  amount  of  $17,000,  for  which  they  gave 
their  firm  notes.  The  firm  was  dissolved  January  1, 1896; 
but  these  notes  were  not  paid,  and  were  afterwards  renewed 
by  the  giving  of  joint  notes,  signed  with  the  individual 
names  of  W.  A.  Meyer  and  0,  A.  Finck,  Prior  to  the  dis- 
solution of  the  partnership,  the  firm  of  Meyer  &  Finck  had 
owned  the  entire  capital  stock,  being  1,200  shares  of  $10 
each,  of  a  real-estate  company  known  as  the  Globe  Trading 
Company,  each  owning  600  shares  of  such  stock ;  and  they 
had  pledged  the  entire  1,200  shares  to  the  bank  as  collateral 
for  their  indebtedness  of  $17,000.  After  the  dissolution  of 
the  firm  of  Meyer  &  Finck,  Meyer  opened  a  large  retail 
dry-goods  store.  On  or  about  July  8, 1896,  Meyer,  in  con- 
sideration of  the  conveyance  of  certain  property,  made  a 
written  agreement  with  Finck  to  pay  the  said  promissory 
notes  of  $17,000,  with  interest,  and  hold  Finck  harmless 
therefrom.  This  agreement  was  not  shown  to  the  cashier 
of  the  plaintiff  bank,  but  Meyer  informed  him  that  he  had 
agreed  with  Finck  to  pay  the  $17,000  notes. 

After  the  dissolution  of  the  firm  of  Meyer  &  Finck,  they 
desired  to  divide  the  property  of  the  Globe  Trading  Com- 
pany between  themselves,  and  they  went  to  the  cashier  of 
the  bank,  and  suggested  that  they  would  each  organize  a 
new  company,  and  each  take  half  of  the  assets  of  the  Globe 
Trading  Company,  and  that  the  $17,000  debt  should  be  di- 
vided, and  each  assume  half  of  it,  and  each  pledge  his  stock 
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in  the  new  corporations  for  his  half  of  the  debt.  To  this 
arrangement  the  cashier  refused  to  consent.  However, 
Meyer  and  Finck  did  thereafter  divide  the  assets  of  the 
Olobe  Trading  Company,  each  forming  a  new  corporation, 
and  causing  the  old  corporation  to  convey  half  of  its  assets 
to  each  of  the  new  corporations,  respectively.  It  is  claimed 
in  the  testimony  of  Mr.  Meyer  that  the  cashier  of  the  bank 
consented  that  he  might  use  his  half  of  the  Globe  Trading 
Company  assets  in  buying  merchandise,  but  this  is  denied 
by  the  cashier.  Finck  testifies  that  he  and  Meyer  agreed 
that  neither  should  use  these  assets  without  consent  of  the 
bank.  The  fact  is  that  Mr.  Meyer  did  use  his  half  of  the 
assets  of  the  Globe  Trading  Company  in  buying  merchan- 
dise for  his  mercantile  business. 

After  Meyer  opened  his  individual  business,  he  borrowed 
of  the  bank  $24,000  on  his  own  account,  and  gave  his  indi- 
vidual notes  therefor.  In  November,  1896,  there  was  due 
the  bank  upon  the  Meyer  &  Finck  notes  $17,000;  upon  the 
Meyer  notes  $24,000  and  some  accrued  interest;  and  the 
bank  became  somewhat  apprehensive  as  to  Meyer's  solv- 
ency, and  Meyer  executed  to  the  bank  a  demand  note  on 
the  17th  of  November  for  $41,260.01,  being  the  total  amount 
due  upon  all  the  notes,  with  interest,  at  that  time.  The  orig- 
inal notes  of  Meyer  &  Finck,  for  $17,000,  were  not  surren- 
dered ;  but  it  is  claimed  in  this  action  by  Meyer  that  they 
were  in  fact  paid  by  his  demand  note,  while,  on  the  other 
hand,  it  is  claimed  by  the  bank  that  the  demand  note  was 
simply  received  as  collateral  security.  Upon  this  last  note 
suit  was  at  once  brought,  judgment  obtained,  execution 
issued,  and  Meyer's  stock  sold,  and  the  sum  of  $10,319.44 
realized  thereon.  After  payment  of  the  costs  of  suit,  the 
amount  realized  upon  the  execution  was  claimed  to  be  ap- 
plied by  the  bank  upon  Meyer's  individual  notes  of  $24,000. 
The  bank  still  held  the  1,200  shares  of  Globe  Trading  Com- 
pany stock,  and  also  certain  other  collaterals  which  had  been 
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deposited  by  Meyer  with  them,  when  this  action  was  brought 
to  foreclose  all  the  collaterals. 

An  interlocutory  order  was  entered  directing  the  sale  of 
all  the  collaterals  which  belonged  to  Meyer  alone;  and  they 
were  sold,  realizing  the  sum  of  $100,  which  was_  credited 
upon  Meyer's  individual  debt,  but  the  1,200  shares  of  Globe 
Trading  Company  stock  were  left  until  the  final  decree. 
The  court  found,  in  substance,  that  Meyer  and  Fmck  still 
owed  the  bank  the  entire  sum  of  $17,000,  and  that  Meyer 
individually  owed  the  bank  $14,414.19,  and  that  the  bank 
had  rightfully  applied  the  sum  realized  upon  the  execution 
upon  Meyer's  individual  debt;  that  the  Globe  Trading  Com- 
pany stock  should  be  sold;  and  that  the  proceeds  of  600 
shares  should  be  applied  upon  Meyer's  individual  debt,  and 
the  proceeds  of  the  remaining  600  shares  should  be  applied 
upon  the  Meyer  &  Finck  debt.  From  judgment  in  accord- 
ance with  these  findings,  Fvack  appeals. 

For  the  appellant  there  was  a  brief  by  Quarles^  Spence  <& 
Qimrles,  attorneys,  and  WiUiam  G.  Qtcarles,  of  counsel,  and 
oral  argument  by  Charles  QuaHes.  They  contended,  inter 
aliay  that  the  entry  of  judgment  on  the  $41,000  note  was  a  bar 
to  any  further  action  on  any  of  the  indebtedness  which  it 
evidenced.  By  obtaining  a  judgment  of  record  the  bank 
obtained  security  of  a  higher  nature,  which  operated  as  a 
merger  or  extinguishment  of  the  same  demand  represented 
by  the  joint  notes.  Hohertson  v.  Smithy  18  Johns.  459 ;  Nichols 
V.  JBurtaHy  6  Bush,  320;  Peters  v,  Scmford^  1  Denio,  224; 
Sydam  v.  Ccmnon,  1  Houst.  431 ;  Peoria  S.,  Z,  <&  T.  Co,  v. 
Elder,  165  111.  55;  Olmsteadv.  Webster,  8  N.  Y.  413;  Averill 
V.  LoucTcs,  6  Barb.  19,  25;  Crosby  v,  Jeroloman,  37  Ind.  264; 
Sloo  V.  Lea,  18  Ohio,  279;  Doniphan  v.  CUl,  1  B.  Mon.  199; 
Smith  V,  Black,  9  Serg.  &  E.  142;  Ward  v.  Johnson,  13  Mass. 
148;  Pierce  v.  Kearney,  5  Hill,  82-85;  In  re  Eerrick,  12  Fed. 
Cas.  43;  McMaster  v.  Vernon,  3  Duer,  249;  Moale  v.  HoUins, 
11  Gill  &  J.  11.  The  rule  giving  a  creditor  holding  several 
Vol.100  — 29 
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obligations  or  claims  against  his  debtor  the  right  to  apply  a 
payment  made  to  him  by  the  debtor  in  the  absence  of  any 
application  by  the  latter,  is  confined  to  cases  of  voluntary 
payments.  Orlewns  Go.  Nat.  Bamk  v.  Moore,  112  N.  T.  543; 
Gowperthwaite  v.  Sheffield y  1  Sandf ..416, 453 ;  EUickstorve  Bcmk 
V.  Hill,  10  Pick.  129;  Bridenbecker  v.  Lowell,  32  Barb.  9; 
Gage  v.  Her,  5  Sm.  &  M.  410;  Merrimack  Go.  Bamk  v.  Brawny 
12  N.  H.  321;  Ferris  v.  Rolerta,  1  Vern.  Ch.  34;  Simmons 
V.  Gates,  56  Ga.  609;  2  Am.  &  Eng.  Ency.  of  Law  (2d  ed.), 
460,  note  1;  Eandolph,  Comm.  Paper,  §  795,  note  4;  Story, 
Bailments,  §  312. 

For  the  respondent  there  was  a  brief  by  MtUer,  Nayes, 
MiUer  <&  Wahl,  and  oral  argument  by  B.  K.  MiUer,  Jr.  They 
argued,  among  other  things,  that  where  the  court  must  make 
the  application  it  will  be  made  to  the  debt  for  which  the 
security  is  most  precarious,  viz.  will  favor  the  creditor.  U.  S, 
V.  Ja/miary,  7  Cranch,  572;  Alexandria  v.  Patten,  4  id.  317; 
Jones  V.  TJ.  S.  7  How.  681;  TI.  S.  v.  Eckford's  Ec'rs,  1  id. 
250;  Backhouse  v.  Patton,  5  Pet.  160;  Tayloe  v.  Sa/fidifordj 
7  Wheat.  13;  Field  v.  Holla/nd,  6  Cranch,  8;  Nat.  Bank  v. 
MechamAcs*  Nat.  Bamk,  94  U.  S.  437.  Many  cases  apply  the 
payments  to  discharge  the  individual  liability  and  not  that 
upon  which  there  is  a  surety,  in  order  that  the  creditor  may 
collect  his  unpaid  debt.  Sanborn  v.  Stark,  31  Fed.  Rep.  18; 
Scheik  v.  Trustees  of  Schools,  24  111.  App.  369 ;  Burks  v.  Albert, 
4  J.  J.  Marsh.  (Ky.),  97;  Blanton  v.  Rice,  5  Mon.  253;  ^hite 
V.  Beem,  80  Ind.  239;  Livermore  v.  Glarid^e,  33  Me.  428; 
Hunt  V.  Brewer,  68  id.  262 ;  Poulson  v.  Gollier,  18  Mo.  App. 
583;  Famsour  v.  Thomas,  10  Ired.  165;  Moss  v.  Adams,  4 
Ired.  Eq.  42;  SprinTde  v.  Martin,  72  N.  C.  92;  Burt  v.  Butter- 
worth,  19  E.  I.  127;  Jones  v.  Eilgore,  2  Rich.  Eq.  63.  The 
rule  in  favor  of  the  creditor  prevails  in  Wisconsin.  Northern 
Nat.  Bank  v.  Lewis,  78  Wis.  475;  Stone  v.  Tdlhot,  4  id.  449; 
Bobbins  v.  Lincoln,  12  id.  7,  8.  See,  also,  SmaU  v.  Older,  57 
Iowa,  326;  Mathews  v.  Svntzler,  46  Mo.  301;  Wilson  v.  AUeny 
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11  Oreg.  154;  WUson  v,  Fcdrhaven  Banhy  7  Allen,  270;  JSim- 
son  V,  Manley^  72  Iowa,  48. 

Wdstblow,  J.  The  appellant's  oontentions  are  (1)  that  he 
became  a  surety  only  for  the  payment  of  the  joint  notes, 
and  that  he  was  discharged  because  the  bank  allowed  Meyer 
to  withdraw  and  use  one  half  of  the  assets  of  the  Globe 
Trading  Company,  whose  stock  was  pledged  for  such  notes; 
(2)  that  the  $41,000  note  was  taken  in  payment  of  the  joint 
notes,  and  extinguished  them;  (3)  that  the  judgment  upon 
the  $41,000  note  was  a  bar  to  an  action  on  the  joint  notes; 
(4)  that,  in  any  event,  the  $10,000  made  upon  execution 
against  Meyer  should  be  applied  j?r^  rata  on  the  joint  debt 
and  on  the  individual  debt,  and  could  not  be  applied  by  the 
plaintiff  on  the  individual  debt  alone;  (5)  that  the  proceeds 
of  the  1,200  shares  of  Globe  Trading  Company  stock  should 
be  applied  upon  the  joint  debt  alone. 

1.  The  main  difficulty  with  the  first  contention  is  that 
Finch  never  became  a  surety  so  far  as  the  bank  was  con- 
cerned, but  remained  a  joint  principal.  As  between  him  and 
Meyer,  when  Meyer  assumed,  for  a  consideration,  to  pay  the 
debt  and  hold  him  harmless  therefrom,  Finck  became  a 
surety  only;  but  the  bank  never  consented  to  any  change 
of  liability,  and  received  no  consideration  for  such  a  con- 
sent; so  it  seems  perfectly  plain  that,  as  between  Finck  and 
the  bank,  Finck  remained  a  principal.  But  it  is  argued  that 
the  evidence  shows  that  the  bank,  without  FincVs  knowl- 
edge, consented  that  Mej^er  might  sell  his  half  of  the  assets 
of  the  Globe  Trading  Company  and  invest  them  in  his  busi- 
ness, thus  reducing  the  collaterals  pledged  for  the  joint  debt 
by  one  half,  and  that  by  this  conduct  the  bank  is  prevented 
from  enforcing  its  claim  against  Finck^  especially  when  it 
has  levied  on  and  sold  Meyer's  stock  of  goods,  into  which 
the  assets  had  gone.  If  Finck  was  still  a  principal  and  not 
a  surety,  it  is  difficult  to  see  how  any  such  result  could  fol- 
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low  even  if  the  bank  consented  to  the  conversion  of  Meyer's 
half  of  the  assets  of  the  Globe  Trading  Company;  but  the 
cashier  of  the  bank  testifies  positively  that  the  bank  never 
knew  of  nor  consented  to  this  use  of  the  assets,  and  the  court 
neither  made  nor  was  requested  to  make  any  finding  on  this 
point.  If  the  appellant  desired  a  specific  finding  on  this 
contention,  he  should  have  requested  it.  Bwrry  v.  Schmidt^ 
57  Wis.  172.  There  is  ample  evidence  to  support  a  finding 
that  the  bank  did  not  consent  to  the  acts  of  Meyer,  and  in 
such  case  a  judgment  will  not  be  reversed  for  failure  to  make 
such  specific  finding.   WHUamson  v.  Ifeevea^  94  Wis.  656. 

2  and  3.  The  court  found  that  the  $41,000  note  of  Meyer 
was  taken  as  collateral  only  to  the  joint  notes  and  Meyer's 
previously  executed  individual  notes.  There  is  some  con- 
flict in  the  evidence  on  this  point,  but  there  was  sufficient 
evidence  to  sustain  the  finding,  and  hence  we  cannot  reverse 
it.  The  taking  of  Meyer's  note  was  certainly  not  a  payment 
of  the  debt,  because  there  was  no  express  agreement  that  it 
should  be  a  payment.  First  NcU,  Bank  v.  Case,  63  Wis.  504. 
No  reason  is  perceived  why  one  of  two  joint  debtors  may 
not  give  his  own  note  as  collateral  security  for  the  joint  in- 
debtedness. Paine  v,  Voorhees,  26  Wis.  522.  If  the  new 
note  was  simply  collateral,  as  found  by  the  court,  then  it  is 
familiar  law  that  the  taking  of  it  does  not  affect  any  rights 
of  the  creditor  upon  the  original  debt;  nor  does  the  prose- 
cution of  the  collateral  to  judgment  aflfect  the  right  of 
action  upon  the  original  debt,  at  least  until  satisfaction  is 
obtained.    Colebrooke,  Collateral  Securities,  §  109. 

4.  A  more  difficult  question  arises  as  to  whether  the  bank 
could  apply  the  $10,000  made  upon  its  execution  against 
Meyer  upon  Meyer's  individual  indebtedness,  and  leave  the 
joint  notes  unpaid.  If  this  had  been  a  voluntary  payment 
made  by  Meyer,  the  bank  could,  of  course,  make  the  appro- 
priation as  it  chose  in  default  of  any  appropriation  by  Meyer; 
but  it  is  claimed  that  where  money  is  collected  by  action 
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upon  two  diflferent  claims,  and  the  amount  realized  is  insuf- 
ficient to  discharge  both  claims,  there  is  no  opportunity  for 
appropriation  by  the  parties  to  either  claim,  but  the  law  ap- 
plies the  proceeds  ratably  upon  both  claims.  There  is  much 
authority  in  support  of  this  contention.  The  reason  some- 
times given  for  the  rule  is  that  it  is  a  payment  made,  not  by 
the  pairty,  but  by  process  of  law,  and  presumably  against  the 
will  of  the  party,  and  that  it  is  not  in  the  power  of  tiie  debtor 
to  make  the  appropriation,  and  that  it  would  be  unjust  to 
allow  the  creditor  the  power  of  making  it  when  the  debtor 
has  no  such  power;  hence  the  law,  having  coerced  the  pay- 
ment upon  all  the  claims  embraced  in  the  judgment  indis- 
criminately, will  apply  the  payment  ratably  upon  each.  The 
following  cases  support  this  doctrine  with  greater  or  less 
directness:  Bridenbecker  v.  Lowell^  82  Barb.  9;  Blackstone 
Bcmk  V.  HiU^  10  Pick.  133;  Merrvmack  Co.  Bamk  v.  Brown^ 
12  K  H.  320;  Gage  v.  lUr,  5  Sm.  &  M.  410;  OrleauB  Co,  Nat. 
Bank  v.  Moore^  112  N.  T.  543;  Cowjperthwwite  v.  Sheffield^  1 
Sandf.  416,  affirmed  3  N.  T.  243.  So  it  has  been  held,  ap- 
parently on  the  same  principle,  that  where  a  creditor  proves 
two  claims  of  different  character  against  an  insolvent  estate, 
and  receives  a  dividend,  the  law  will  apply  the  dividend  to 
both  claims  ratably.  Raikea  v.  Todd,  8  Adol.  &  E.  846; 
Commeroial  Bamk  'o.  Gwnnmghamh,  24  Pick.  270;  RiohxjurdBon 
V.  Kidder,  8  Dem.  Sur.  255.  There  are,  however,  well- 
considered  cases  holding  that  the  creditor  may,  in  the  ab- 
sence of  appropriation  by  the  debtor,  apply  moneys  received 
upon  foreclosure  of  collaterals  given  by  the  debtor  to  secure 
two  or  more  debts  upon  the  otherwise  unsecured  debt,  on 
the  ground  that  he  is  entitled  to  the  benefit  of  all  his  securi- 
ties. SmaU  V.  Older,  57  Iowa,  326 ;  WiUon  v.  Alien,  11  Oreg. 
154;  CaUfomia  Nat.  Bank  v.  Gmty,  108  Cal.  148;  Mathews 
V.  Switder,  46  Mo.  801.  See,  also.  Wood  v.  CaUagha/n,  61 
Mich.  402;  Morrison  v.  Oitizms^  Nat.  Bamk,  66  N.  H.  253. 
Such  was  the  holding  of  this  court  in  Nortiiem  Nat.  Bank 
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t>.  Lewis,  78  Wis.  475,  in  the  case  of  a  chattel  mortgage  given 
to  secure  several  notes,  part  of  which  were  secured  and  part 
unsecured,  as  against  indorsers  of  a  part  of  the  notes.  It 
will  be  noticed  that  all  of  the  cases  in  which  the  doctrine 
of  ratable  payment  has  been  applied  were  cases  in  which 
the  rights  of  mere  sureties  were  in  question;  and  the  court 
in  those  cases  seems  to  have  considered  their  equities  as  su- 
perior to  the  rights  of  the  creditor  to  enforce  full  payment 
of  his  debt.  In  the  present  case,  however,  Finch  was,  as  to 
the  bank,  not  a  surety,  but  a  principal.  He  was  absolutely 
liable  for  the  whole  debt  of  $17,000,  and  we  are  unable  to 
see  that  the  bank  owed  him  any  duty  as  to  application  of 
proceeds  of  collaterals  pledged  by  his  joint  principal.  The 
bank  held  but  one  security  for  the  payment  of  the  notes  of 
$24,000,  namely,  the  name  of  Meyer,  and  two  securities  for 
the  payment  of  the  $17,000,  namely,  the  names  of  both 
Meyer  and  Finch;  and  it  is  entitled  to  payment  in  full  of 
both  claims.  It  is  not  seen  that  there  is  any  equity  on  the 
part  of  Finch  which  entitles  him  to  demand  that  collaterals 
taken  from  Meyer  alone  should  be  applied  in  whole  or  in 
part  on  the  joint  debt,  rather  than  on  Meyer's  individual 
debt.  We  are  not  inclined  to  depart  from  the  rule  laid  down 
in  the  case  of  Northern  Nat,  Bank  v.  Lewis,  sujpra;  nor  can 
we  see  any  substantial  diflFerence  between  a  payment  realized 
upon  sale  of  property  on  a  chattel  mortgage  given  to  secure 
several  debts  and  a  payment  realized  upon  execution  on  a 
judgment  embracing  several  debts;  and  we  therefore  hold 
that  the  amount  realized  by  the  bank  on  the  execution  was 
rightly  applied  on  the  individual  notes  of  Meyer. 

5.  As  to  the  Globe  Trading  Company  stock,  there  was  no 
dispute  on  the  trial  but  that  it  was  pledged  for  the  payment 
of  the  joint  debt  of  $17,000,  and  for  that  alone.  This  was 
testified  to  by  Meyer  and  Finch,  and  by  the  cashier  of  the 
bank.  It  having  been  pledged  to  secure  a  specific  debt,  its 
proceeds  can  only  be  applied  to  the  payment  of  that  debt. 
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Hence  it  was  error  to  direct  that  the  proceeds  of  the  sale  of 
half  of  that  stock  should  be  applied  in  payment  of  the  indi- 
vidual indebtedness  of  Meyer.  It  should  all  be  applied  upon 
the  joint  indebtedness. 

By  the  Court. —  That  part  of  the  judgment  providing  for 
the  application  of  the  proceeds  of  sale  of  600  shares  of  Globe 
Trading  Company  stock  on  the  individual  indebtedness  of 
Meyer  is  reversed,  and  the  balance  of  the  judgment  is  af- 
firmed, and  the  cause  remanded  with  directions  to  modify 
the  judgment  in  accordance  with  this  opinion.  No  costs  are 
to  be  recovered  by  either  party,  except  that  the  fees  of  the 
clerk  of  this  court  are  to  be  taxed  and  paid  by  the  respondent. 


The  Boabd  of  Edttoation  of  the  Crrr  of  South  Milwau- 
kee and  another,  Plaintiffs  in  error,  vs.  The  State  ex 
BEL.  Eeed,  Defendant  in  error. 

September  1 — September  20, 1898. 

Public  schools:  Reinstatement  of  teacher:  Mandamus:  Officers. 

1.  A  teacher  employed  by  a  school  board  under  a  contract  containing 

the  usual  stipulations  is  not  an  officer  of  the  district,  but  is  a  mere 
employee  of  the  board,  and  the  relations  and  obligations  between 
them  are  purely  contractual  For  any  breach  of  the  contract  by 
the  board,  therefore,  the  remedy  by  an  ordinary  action  at  law  is 
plain  and  adequate,  and  mandamus  will  not  lie  to  compel  the  board 
to  reinstate  him  or  pay  his  salary. 

2.  Mandamus  is  not  the  proper  proceeding  in  which  to  test  the  ques 

tion  of  the  relator*s  title  to  an  office  which  another  is  occupying 
under  claim  of  right  or  title. 

Errob  to  review  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  J.  C.  Ludwio,  Judge.    Reversed. 

The  proceeding  sought  to  be  reviewed  by  the  writ  of 
error  in  this  case  was  by  alternative  raamdomiuB  against  the 
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Board  qf  Ed/uoaUan  of  the  Ciiy  of  South  MihjDO/uhee  and 
others,  sued  out  of  the  superior  court  of  Milwaukee  county 
upon  the  relation  of  George  H.  Reed.  Its  object  was  to  com- 
pel said  board  to  reinstate  him  as  principal  of  the  high  school 
located  in  that  city,  under  a  school  contract  with  the  district 
hereinafter  stated,  namely,  high  school  district  No.  1  of  the 
city  of  South  Milwaukee,  dated  July  2, 1897,  and  to  compel 
the  Boa/rd  of  Ed/acation  of  the  City  of  South  Mikoaukee  to 
recognize  and  conform  to  said  contract,  and  to  issue  and  de- 
liver to  him  orders  of  the  board  of  education  of  said  city, 
signed  and  certified  by  the  secretary  of  said  board,  drawn 
on  the  city  treasurer,  directing  him  to  pay  out  of  the  school 
fund  in  his  hands  appropriate  thereto  the  sum  of  $111.11, 
which  became  due  October  8,  1897,  for  teachers'  salary,  and 
a  like  further  sum  which  became  due  him  on  November  6, 
1897.  There  was  a  motion  to  quash  the  alternative  writ  on  the 
ground  that  it  appeared  from  its  face  that  there  was  a  defect 
of  parties  defendant,  the  city  of  South  Milwaukee  not  being 
made  a  party  defendant,  and  that  it  did  not  appear  that 
there  were  funds  on  hand  applicable  to  the  payment  of  the 
orders  mentioned  in  the  writ,  and  that  the  relator  had  an 
adequate  remedy  at  law;  and,  further,  that  the  writ  and  re- 
lation did  not  state  facts  sufficient  to  authorize  the  issuing 
of  a  peremptory  writ,  or  to  entitle  the  relator  to  the  relief 
therein  demanded,  or  to  any  relief  whatever  by  mcmda/trms. 
The  motion  to  quash  was  denied,  and  the  respondents  be- 
low then  made  return  to  the  alternative  writ,  to  which  the 
relator  demurred,  upon  the  ground  that  the  same  did  not 
state  facts  sufficient  to  constitute  a  defense.  The  demurrer 
was  sustained,  with  leave  to  the  respondents  below  to  amend 
their  return  as  they  might  be  advised,  and,  in  default  of  such 
amendment  and  proof  thereof,  a  peremptory  writ  should 
issue  as  prayed  for,  and  judgment  should  go  thereon  con- 
formably to  law  and  the  practice  of  the  court.  The  re- 
spondents failed  to  amend  their  return,  and  judgment  was 
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entered  ordering  and  adjudging  that  a  peremptory  writ  issue 
commanding  the  respondents  to  reinstate  the  said  relator, 
George  H.  Beed^  as  principal  of  the  high  school  of  high  school 
district  No.  1  of  the  city  of  South  Milwaukee,  under  his 
said  written  contract  as  such  principal  entered  into  and 
made  by  him  with  the  late  high  school  board  of  said  high 
school  district,  bearing  date  July  2d,  and  that  they  recog- 
nize and  conform  with  said  contract  thereafter,  and  issue  to 
him  the  said  orders  for  the  moneys  claimed  to  be  so  due  and 
owing  on  said  contract 

This  writ  of  error  is  sued  out  to  review  said  judgment 
It  appears  from  the  record: 

(1)  School  district  No.  1  of  the  town  of  Oak  Creek,  Mil- 
waukee county,  was  organized  prior  to  1890,  comprising  ter- 
ritory which  now  composes  about  the  east  two-thirds  of  the 
city  of  South  Milwaukee,  and  lying  wholly  within  the  limits 
of  said  city. 

(2)  In  1890,  by  proceedings  taken  under  sec.  490,  E.  S. 
1878,  the  district  became  a  free  high  school  district. 

(3)  The  district,  in  1872,  acquired  certain  land  for  a  school 
site,  and  built  a  school-house  thereon,  which,  since  1890,  ha& 
been  used  as  a  high  school  and  common  school;  the  affairs 
of  the  district,  the  management  of  the  school,  and  the  ap- 
pointment of  teachers  being  under,  and  made  by,  the  high 
school  board  of  the  district,  down  to  the  incorporation  of 
the  city  of  South  Milwaukee,  July  6, 1897,  and,  in  fact,  down 
to  the  election  and  qualiJBLcation  of  the  board  of  education 
of  such  city,  September  4, 1897. 

(4)  June  29, 1897,  the  duly  elected  high  school  board  of 
said  district  appointed  George  H.  Beed  as  principal  of  the 
school  for  the  then  ensuing  year,  commencing  September 
13th,  and  on  July  2, 1897,  entered  into  a  written  contract 
with  him  to  teach  said  school  as  principal  for  such  ensuing 
year,  at  $1,000  per  annum,  salary  to  be  paid  at  the  end  of 
each  month,  in  the  sum  of  $111.11,  for  the  school  year  of 
nine  months. 


Digitized  by  VjOOQIC 


458  SUPEEME  COUKT  OF  WISOOlSrSIN.         [100 

Board  of  Educatkm  of  South  Milwaukee  t&  State  ex  reL  Reed. 

(5)  July  6, 1897,  the  annaal  school  meeting  of  the  said  high 
school  district  was  held,  at  which  the  period  of  the  ensuing 
school  year  was  fixed  at  nine  months.  July  7, 1897,  the 
high  school  board  met  and  ratified  the  acts  of  its  predecessor 
in  appointing  teachers. 

(6)  On  the  6th  of  July  the  city  of  South  Milwaukee  re- 
ceived a  patent  from  the  state  incorporating  it  as  a  city  of 
the  fourth  class,  and  its  incorporation  became  thereby  per- 
fected on  that  day  by  the  issue  of  said  patent.  Laws  of  1897, 
ch.  287,  sec.  98.  September  1,  1897,  its  common  council, 
proceeding  under  sec.  3,  ch.  380  (p.  1032),  Laws  of  1897  [sec. 
925 — 113,  Stats.  1898],  determined  by  ordinance  that  the 
members  of  the  board  of  education  of  the  city  should  be 
elected  by  the  common  council.  On  September  4, 1897,  the 
council  elected  such  members,  who  on  that  day  qualified 
and  organized. 

(7)  The  board  of  education,  at  its  first  meeting,  passed  a 
resolution  to  the  effect  that  it  would  not  recognize  the  ap- 
pointments or  contracts  of  the  high  school  board,  and  di- 
rected its  secretary  to  notify  the  teachers  of  such  action. 
September  11th  the  board  of  education  reappointed  all  teach- 
ers of  the  said  school  in  all  its  departments  save  Mr.  Reed^ 
the  relator,  and  fixed  the  opening  of  the  school  for  Septem- 
ber 13th.  September  13th  Mr.  Reed  attended  at  the  school 
pursuant  to  his  appointment,  and  under  his  said  school  con- 
tract for  the  school  year,  and  on  that  day  opened  and  organ- 
ized the  school,  and  taught  that  day.  Before  the  hour  of 
opening  school  on  the  following  day,  September  14th,  he 
was  served  with  a  restraining  order  obtained  in  a  suit  brought 
in  the  superior  court  of  Milwaukee  county  by  the  board  of 
education,  in  the  name  of  the  city,  against  him  and  others, 
enjoining  them  from  entering  upon  the  school  grounds,  and 
requiring  them  to  show  cause  why  an  injunction  to  that 
effect  should  not  issue.  This  motion  for  an  injunction  was, 
October  30,  1897,  denied  as  to  Mr.  Reed^  on  the  ground  that 
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his  school  contract  was  valid  and  binding  on  the  board  of 
education  as  the  successor  of  the  said  high  school  board,  by 
virtue  of  the  incorporation  of  the  city  under  the  general  city 
charter  law  of  1897  (ch.  287,  sec.  98). 

(8)  September  29,  1897,  the  board  of  education  made  a 
contract  with  one  J.  E.  Eoets  as  principal  of  such  school, 
and  placed  him  in  charge  thereof,  and,  notwithstanding  the 
said  decision  of  the  court  of  October  30th,  and  the  fact  that 
Mr,  Reed  had,  to  the  knowledge  of  said  board,  been  at  all 
times  ready  to  carry  out  his  said  contract,  the  board  of  edu- 
cation refused  to  recognize  his  contract  in  any  way,  but  per- 
sisted in  excluding  him  from  the  school  and  retaining  Mr. 
Eoets  as  principal. 

The  judgment  recited  the  making  of  the  contract  with 
the  relator,  Reed^  a  teacher  legally  qualified  to  teach  school 
in  said  district,  for  the  term  of  nine  months,  for  the  sum  of 
$1,000,  the  term  commencing  on  the  13th  day  of  September, 
1897,  to  be  paid  at  the  end  of  each  month,  in  the  sum  of 
$111.11;  and  that  the  city  of  South  Milwaukee  had  been 
incorporated  July  6, 1897,  as  a  city  of  the  fourth  class;  and 
that  September  4, 1897,  the  common  council  of  said  city 
duly  elected  a  board  of  education  of  said  city,  and  said  board 
was  organized  the  same  day ;  and  that,  disregarding  its  duty, 
September  14, 1897,  said  board  caused  the  said  Oeorge  U, 
Reed  to  be  removed  from  said  school,  and  prevented,  and 
still  prevents,  him  from  entering  into  the  same,  and  from 
discharging  and  fulfilling  his  duties  under  said  contract,  al- 
though said  petitioner  has  at  all  times  been  ready  and  will- 
ing to  perform  such  duties,  to  the  knowledge  of  said  board; 
and  also  recited  the  fact  that  the  sum  of  money  claimed  by 
him  had  become  due  and  payable;  that  it,  the  said  board, 
unjustly  refused  to  reinstate  the  said  Reed  in  his  said  posi- 
tion as  principal  of  said  school,  or  to  issue  to  him  the  said 
orders,  to  his  injury,  etc. 

The  peremptory  writ  was  issued  May  7,  1898,  pursuant 
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and  in  substance  according  to  the  judgment  so  rendered. 
To  this  judgment  the  respondents,  the  Boa/rd  of  EdAicaticm 
of  ike  City  of  South  Milwaukee^  and  Dermis  Sweeney^  as  sec- 
retary of  said  board,  sued  out  the  present  writ  of  error. 

For  the  plaintiffs  in  error  there  was  a  brief  by  Joseph  O. 
Dcmesy  attorney,  and  Damd  S.  Rose^  of  counsel,  and  oral 
argument  by  Mr,  Rose. 

For  the  defendant  in  error  the  cause  was  submitted  on  a 
brief  by  Jared  Thorrvpson^  Jr,  To  the  point  that  mamdaawas 
would  lie  in  this  case,  he  cited  Jomt  Free  High  School  Dist. 
V.  Oreen  Orove^  77  Wis.  532;  State  ex  reL.  Vcm  VUet  v.  WU- 
soTiy  17  id.  687;  State  ex  rel.  Stamley  v.  Van  Sideriy  43  Hun, 
537;  CfUman  v.  Bassett^  3  Conn.  298;  Morley  v.  Power ^  5 
Lea,  691;  Thompson  v.  Board  of  Education^  57  N.  J.  Law, 
628;  ButcTier  v.  ChaHes,  95  Tenn.  532;  People  ex  rd.  Defo- 
ery  v.  Martm^  13  Misc.  (N.  T.),  21;  State  ex  rd.  Bv/rpee  v. 
Burton^  45  Wis.  150;  State  ex  rel.  CHU  v.  Cormnon  OouncU  of 
Watertown^  9  id.  254,  258. 

PiNNET,  J.  The  relations,  duties,  and  obligations  that  ex- 
isted between  the  relator,  Reed^  and  the  high  school  board 
of  high  school  district  No.  1  of  South  Milwaukee  were  purely 
and  strictly  of  a  contractual  character.  This  is  clearly  ap- 
parent from  the  written  contract  between  the  parties  con- 
tained in  the  record.  Butler  v.  Regents  of  UniA)ersity^  32 
Wis.  131.  The  high  school  board  consisted  of  three  persons, 
who  were,  respectively,  director,  treasurer,  and  clerk  of  the 
said  district.  On  the  29th  of  June  the  board,  at  a  regular 
meeting,  appointed  the  relator  principal  of  the  said  school 
for  the  ensuing  year,  at  a  salary  of  $1,000,  and  on  the  2d  of 
July  made  and  entered  into  said  contract  with  him,  the 
validity  of  which  is  vigorously  contested  between  the  par- 
ties. Proceedings  had  been  initiated  by  the  trustees  of  the 
village  of  South  Milwaukee  looking  to  the  organization  of 
the  said  village  as  a  city  of  the  fourth  class  by  the  name  of 
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the  city  of  South  Milwaukee,  which  was  subsequently  com- 
pleted,' and  at  the  first  meeting  of  the  common  council 
it  was  determined  by  ordinance  that  the  members  of  the 
board  of  education  of  said  city  should  be  elected  by  the  com- 
mon council,  and  a  full  board  was  accordingly  elected  and 
qualified  September  4, 1897.  Up  to  this  time  the  school  and 
educational  affairs  of  said  city  had  been  under  the  charge 
and  management  of  the  said  high  school  board,  and  teachers 
had  been  selected  for  the  then  ensuing  year.  On  Septem- 
ber 4:th  the  board  of  education  of  said  city  passed  a  resolu- 
tion to  the  effect  that  it  refused  to  recognize  contracts  made 
by  said  high  school  board,  and  directed  its  secretary  to  no- 
tify teachers  that  the  board  would  consider  applications  for 
positions  in  said  school  on  the  10th  day  of  September,  and 
that  no  contract  theretofore  made  by  the  high  school  board 
would  be  ratified  or  accepted.  Subsequently  all  the  former 
teachers  were  employed  except  the  relator,  Reed.  He  at- 
tended when  the  time  arrived  for  opening  the  school,  and 
took  qharge  of  the  same  under  his  said  contract,  and  taught 
there  during  one  day.  On  the  following  morning  he  was 
served  with  an  injunctional  order  issued  by  the  superior 
court  of  Milwaukee  county,  in  an  action  brought  in  the  name 
of  the  city  against  the  relator  and  others,  by  which  the 
relator  was  enjoined  from  entering  upon  the  school  grounds, 
or  going  into  or  about  the  school  buildings,  or  doing  or  per- 
forming or  exercising  any  acts,  or  commanding  or  directing 
any  of  the  teachers  so  employed  by  said  board  of  education. 
On  September  29th  the  board  of  education  employed  one 
John  E.  Eoets  as  principal,  at  a  salary  of  $1,100  per  annum, 
and  directed  the  officers  of  said  board  to  enter  into  a  con- 
tract with  him  accordingly,  and  he  was  placed  in  charge  of 
the  said  school  and  taught  the  same  thereafter.  The  board 
of  education  refused  to  reinstate  the  relator,  or  recognize 
him  as  principal,  or  his  said  contract,  or  to  conform  thereto 
or  comply  therewith,  although  said  injunctional  order  had 
been  vacated. 
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It  does  not  appear  to  be  material  to  consider  or  determine 
whether  the  contract  with  the  relator  was  a  valid  one.  It 
contained  the  stipulations  ordinarily  found  in  such  contracts. 
Assuming  its  validity  for  the  purposes  of  the  present  case,  it 
is  apparent,  as  stated,  that  the  relations  and  obligations  be- 
tween the  relator,  Reed^  and  the  high  school  board  of  said 
district  were  purely  and  strictly  of  a  contractual  character. 
He  was  a  mere  employee,  and  not  an  officer  of  the  district 
in  question,  and  had  no  official  relations  to  it.  His  services, 
were  to  be  rendered  in  consideration  of  a  certain  stipulated 
compensation.  He  was  not  an  officer,  within  the  meaning  of 
the  constitution  and  laws.  The  board,  and  the  school  dis- 
trict acting  through  its  board,  would  seem  to  have  been  but 
a  legally  constituted  agency  for  carrying  out  the  plans  and 
educational  policy  of  the  state  within  the  district,  with  pow- 
ers adapted  to  that  end,  the  contract  between  the  parties 
imposing  on  them  for  that  purpose  reciprocal  duties.  The 
contention  of  the  relator  is  that  the  high  school  board  and 
the  board  of  education  of  the  city  have  violated  and  disre- 
garded the  contract  with  him,  so  that  he  cannot  and  has  not 
realized  the  benefits  and  advantages  expected  to  result  from 
its  provisions.  The  case  appears  to  be  the  ordinary  one  of 
a  violation  of  contract  duties,  and  the  relator  seeks  to  obtain 
by  mandamus  a  remedy  for  these » alleged  wrongs.  The 
question,  therefore,  arises  whether  the  court,  by  proceedings 
in  mandamus^  can  entertain  the  relator's  case,  and  grant  him 
the  relief  he  has  prayed. 

It  is,  we  think,  too  plain  for  controversy,  that  the  relator's 
remedy  is  the  very  plain  and  common  one  that  any  party 
has  against  one  with  whom  he  has  made  a  contract,  which 
such  other  neglects  or  refuses  to  perform,  namely,  an  action 
for  the  recovery  of  such  damages  as  he  has  sustained  in  con- 
sequence of  such  neglect  or  refusal.  He  has  a  plain  and 
adequate  remedy  by  action  at  law.  The  existence  or  non- 
existence of  an  adequate  and  specific  remedy  at  law,  in  the 
ordinary  forms  of  legal  procedure,  is  therefore  one  of  the 


Digitized  by  VjOOQIC 


Wis.]  august  TERM,  1898.  46a 

Board  of  Education  of  South  Milwaukee  tb.  State  ex  reL  Reed. 

first  questions  to  be  determined  in  all  applications  for  the 
writ  of  ma/ndamuB;  and  whenever  it  is  found  that  such  rem- 
edy exists,  and  that  it  is  open  to  the  party  aggrieved,  the 
courts  uniformly  refuse  to  interfere  by  the  exercise  of  their 
extraordinary  jurisdiction  by  mandamus.  High,  Extr.  Leg. 
Rem.  §  15.  "  The  rule  is  too  firmly  established  to  admit  of 
doubt  or  controversy  that,  if  there  be  any  other  adequate 
and  specific  remedy,  such  as  an  action  at  law  against  the 
corporation,  by  which  relief  may  be  had  by  the  aggrieved 
claimant,  inandamus  will  not  lie  to  compel  mimicipal  authori- 
ties, or  their  auditing  boards  or  oflScers,  either  to  audit  or  ta 
pay  claims  against  the  corporation.  Indeed,  the  rule  is- 
simply  the  application  of  the  principle,  which  underlies  the 
entire  jurisdiction  by  mandamus^  that  the  existence  of  an- 
other adequate  and  specific  legal  remedy  is  a  bar  to  relief  by 
this  extraordinary  writ,  and  the  courts  will  put  in  requisition 
their  extraordinary  powers  only  in  cases  where  no  remedy 
may  be  had  in  the  usual  course  of  proceedings  at  law.  It  is 
not  the  province  of  tnandainua  to  settle  differences  of  opinion 
between  municipal  authorities  and  claimants  as  to  amounts 
due  for  services  rendered.  All  such  cases  of  disputed  ac- 
counts or  claims  against  the  municipality  should  be  referred 
to  the  arbitrament  of  a  jury,  or  to  the  ordinary  process  of 
the  courts,  and  they  will  not  be  determined  by  proceedings 
in  mamdamusP  Id.  §  339.  People  ex  rel.  Steiason  v.  Board 
of  Education  of  N,  T.  60  Hun,  486,  and  cases  cited;  Port- 
mam,  v.  State  Board  of  Fish  ComrrCrs^  50  Mich.  258.  It  was 
there  held  that  mandamus  would  not  lie  against  a  public 
board  upon  the  suit  of  an  employee  thereof  for  redress  for 
a  breach  of  contract,  but  that  he  might  have  a  claim  for  dam- 
ages. In  People  ex  reL  Lunney  v,  Campbell^  72  N.  T.  496,  the 
court  remarked  that  "  the  relator  had  a  clear  legal  right  to 
sue  for  all  damages  he  had  sustained  by  reason  of  the  refusal 
of  the  defendant,  as  commissioner  of  public  works,  to  exe- 
cute and  carry  out  a  contract  which  the  relator  claimed  to 
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be  entitled  to  perform  as  the  lowest  bidder  for  the  work; " 
and  proceeded  to  say:  "No  rule  is  better  settled  by  the  de- 
cisions of  the  courts  than  that  in  such  a  case  mcmdcmma  will 
not  lie.  People  ex  rd.  Perhma  v.  HanjohmSy  46  N.  T,  9.  On 
the  relator's  own  showing,  he  has  an  adequate  and  complete 
remedy  by  action."  The  same  point  is  ruled  in  People  ex  rd. 
SteiuBon  v.  Board  of  Educati/yny  60  Hun,  486;  and  in  People 
ex  rd.  Tenth  Nat,  Bank  v.  Board  of  Apportiornnenty  64  N.  T. 
627.  The  new  corporation  at  once  repudiated  any  relation 
to  or  with  the  former  organization,  and  it  was  immediately 
dissolved.  The  Board  of  Education  of  ike  City  of  South  Mil- 
waukee  never  employed  or  contracted  with  the  relator.  The 
conclusions  reached  in  Butler  v.  Regents  of  Unwersityj  32 
Wis.  181,  appear  to  support  these  views. 

For  the  reasons  stated,  we  think  that  the  relator's  remedy 
in  the  present  case  was  by  action  at  law  for  the  recovery  of 
damages,  and  not  by  peremptory  ma/ndamua.  If,  however, 
it  could  be  maintained  that  the  position  of  teacher  is  an 
office,  or  a  right  to  a  place,  so  as  to  constitute  a  franchise, 
position,  or  privilege,  so  that  mandamus  could  be  maintained, 
then,  inasmuch  as  it  appeared  that  there  was  a  person  other 
than  the  relator  or  claimant  in  the  place  or  position  in  ques- 
tion, who  was  occupying  it  under  a  claim  of  right  or  title, — 
a  de  facto  incumbent  under  a  contract  of  subsequent  date, — 
a  proceeding  hy  m^ndamics  is  not  the  proper  action  in  which 
to  test  the  question  of  his  title.  State  ex  rd.  ZewdZen  v. 
Smithy  49  Neb.  755 ;  Heath  v.  Johnson^  86  W.  Ya.  782;  People 
ex  rd.  Wren  v.  Getting^  133  N.  T.  569. 

By  the  Court. —  The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  is  remanded  to  that  court  to  dismiss 
the  proceeding. 

Babdsbn,  J.,  dissents. 
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MoEGAN  and  others,  Respondents,  vs.  South  Milwaukee  Lake 
View  Company,  imp.,  Appellant. 

September  S— September  20, 1898. 

Voluntary  assignment:  Removal  of  assignee:  Equity:  Receivers, 

The  receiver  of  an  insolvent  corporation  may  maintain  an  action  in 
equity  to  set  aside  as  fraudulent  a  voluntary  assignment  made  by 
the  corporation  before  his  appointment,  and  to  remove  the  assignee, 
the  remedy  given  by  sea  1703,  R.  S.  1878,  for  the  removal  of  an 
assignee  in  the  assignment  proceedings,  not  being  exclusiva 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county;  J.  0.  Ludwig,  Judge.    Affit^med. 

On  the  7th  day  of  February,  1898,  defendant  corporation, 
the  South  Milwaukee  Lake  View  Comjpamyy  made  an  assign- 
ment for  the  benefit  of  its  creditors,  the  papers  being  filed 
as  required  by  law  in  the  office  of  the  clerk  of  the  circuit 
court  for  Milwaukee  county.  Subsequent  to  such  assign- 
ment, on  application  of  plaintiffs,  in  the  action  in  the  supe- 
rior court  of  Milwaukee  county,  after  judgment,  a  receiver 
for  the  corporation  was  duly  appointed.  Thereafter  such 
receiver  commenced  an  action  against  the  assignee  and  oth- 
ers, in  the  circuit  court,  by  the  service  of  a  summons,  and 
at  or  about  the  same  time  commenced  proceedings  before  a 
court  commissioner  for  a  discovery,  under  sec.  4096,  R.  S. 
1878,  to  enable  him  to  plead.  In  the  last-mentioned  pro- 
ceedings it  was  alleged  that  the  purposes  of  the  action, 
among  others,  were  to  set  aside  the  assignment  as  fraudu- 
lent, to  remove  the  assignee,  to  collect  dividends  paid  to 
stockholders,  and  to  collect  unpaid  stock  subscriptions.  There- 
after the  corporation  moved  the  superior  court  in  this  action 
for  an  order  restraining  the  receiver  from  proceeding  in  the 
action  in  the  circuit  court.  The  motion  was  denied,  and  this 
appeal  was  taken  to  review  the  decision  to  that  effect. 
Vol.  100—30 
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For  the  appellant  there  were  briefs  by  McElroy  cfe  Each- 
weiler^  and  oral  argument  by  Moritz  Wittig^  Jr. 

For  the  respondents  there  was  a  brief  by  Edwin  F,  Vcm 
Vechten^  attorney,  and  Timlin  &  GlicTcsnum^  of  counsel,  and 
oral  argument  by  W.  H.  Timlin. 

Marshall,  J.  It  is  not  contended  but  that,  if  an  action  ia 
equity  will  lie  to  remove  an  assignee,  the  superior  court  did 
not  err  in  refusing  to  stay  the  hand  of  its  receiver.  Surely, 
if  the  suit  sought  to  be  restrained  were  proper  or  there  was 
a  reasonable  doubt  about  the  question,  it  cannot  be  said  there 
was  any  abuse  of  discretion  on  the  part  of  the  trial  court  in 
permitting  its  receiver  to  proceed.  Appellant's  motion  was 
an  appeal  to  the  discretionary  power  of  the  court  to  stay  its 
oflScer  upon  the  ground  that  he  was  attempting  something 
so  clearly  beyond  the  power  of  the  circuit  court  to  grant  and 
prejudicial  to  the  estate  he  was  appointed  to  collect,  guard, 
and  distribute,  that  it  was  the  duty  of  the  appointing  court 
to  prevent  the  wrong,  and  on  that  theory  the  motion  was 
properly  made  and  should  have  been  granted  if  the  grounds 
on  which  it  was  based  are  sound.  Obviously,  the  court 
should  not  permit  its  receiver  to  institute  an  action  in  a  court 
having  clearly  no  jurisdiction  of  the  subject  thereof;  so, 
whether  the  proceeding  instituted  by  bill  in  equity  in  the 
circuit  court  was  clearly  beyond  its  jurisdiction,  is  the  turn- 
ing point.  That  must  be  answered  in  the  affirmative,  ap- 
pellant contends,  because  by  statute  (sec.  1702,  K.  S.  1S7S) 
there  is  a  remedy  given  in  the  assignment  proceeding  for  the 
removal  of  an  assignee,  and  that  is  exclusive.  The  statutory 
remedy  is  only  available  to  a  person  who  is  a  party  to  the 
assignment  proceedings.  It  is  a  well-settled  rule  that  where 
a  new  remedy  is  given  by  statute,  other  than  to  enforce  a 
new  right,  it  is  cumulative  unless  there  is  something  in  the 
law  conferring  it  clearly  indicating  the  contrary.  Goodrich 
V.  Milwaukee,  24  Wis.  422;  Arnet  v,  Milwaukee  M,  M.  Ins. 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1898.  467 

Ck>natt7  vs.  The  Milwaukee  Electric  Railway  &  Light  Ca 

Co.  22  Wis.  516;  20  Am.  &  Eng.  Ency.  of  Law,  974.  The 
right  to  remove  an  assignee  or  other  trustee  for  misconduct 
or  incompetence,  or  other  cause,  and  to  appoint  a  new  one 
or  a  receiver  in  his  place  if  necessary,  has  long  been  one  of 
the  well-recognized  subjects  of  equity  jurisprudence,  and  has 
often  been  resorted  to  in  the  courts  of  this  state,  as  is  amply 
shown  by  cases  cited  by  respondents'  counsel.  Geisne  v. 
BeaU,  3  Wis.  367;  Puzey  v.  Senier,  9  Wis.  370.  The  doctrine 
is  so  elementary  that  it  is  merely  stated  by  text  writers  with- 
out discussion  or  citation  of  authority.  BurriU,  Assignments, 
§453. 

The  foregoing  leaves  nothing  more  that  need  be  said.  The 
result  is  that  the  order  appealed  from  should  be  affirmed. 

By  the  Court — So  ordered. 


CoNATTT,  Administrator,  Kespondent,  vs.  The  Milwaukee 
Elecibio  Railway  &  Light  Company,  Appellant. 

SepteTtiber  i— September  SO,  1898. 

Appeal:  Bill  of  exceptions. 

Where  there  is  no  certificate  that  the  biU  of  exceptions  contains  all 
the  evidence,  and  no  recital  therein  to  that  effect,  there  can  be  no 
review  of  the  evidence  on  appeal,  nor  any  inference  drawn  incon- 
sistent with  the  verdict 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
MiUer,  N<yye8^  Miller  &  Wahl^  and  for  the  respondent  on 
that  of  Timlin  d6  Glicksman, 

Baedeen,  J.  This  action  was  brought  by  the  plaintiff,  as 
the  administrator  of  the  estate  of  Lawrence  E.  Conatty,  de- 
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ceased,  to  recover  damages  for  the  alleged  wrongful  killing 
of  deceased  by  the  defendant.  The  trial  in  the  court  below- 
resulted  in  a  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appealed,  and  assigns  as  error  that  the  evidence 
is  insufficient  to  sustain  the  finding  of  negligence;  that  the 
parents  of  deceased  were  negligent;  and  that  the  verdict  is 
excessive. 

To  determine  either  of  these  alleged  errors  would  require 
an  examination  and  consideration  of  the  evidence  produced 
on  the  trial.  There  is  no  certificate  that  the  bill  of  excep- 
tions contains  all  the  evidence,  nor  is  there  any  recitation 
to  that  effect  therein.  This  court  has  often  held  that,  in 
the  absence  of  such  a  certificate,  the  presumption  is  that 
every  fact  within  the  issue  and  essential  to  support  the  judg- 
ment was  proved  upon  the  trial.  Lee  v.  Campbell^  77  "Wis. 
340;  DisoteU  v.  Henry  Luther  Co.  90  Wis.  635.  So  there  can 
be  no  review  of  the  case  upon  the  testimony  here,  nor  any 
inference  drawn  inconsistent  with  the  verdict.  Of  the  tes- 
timony preserved,  there  seems  to  be  some  tending  to  sup- 
port the  jury's  conclusions,  and  we  are  therefore  powerless 
to  disturb  this  judgment. 

By  the  Court —  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 


EnTEE,  Appellant,  vs.  EmEB,  Eespondent, 

September  2  ^September  $0, 1898, 

(1)  Review  on  appeoL    (2,  8^  Costa:  Equity:  Accounting:  Waiver, 

!•  Questions  not  decided  by,  nor  presented  to,  the  trial  court  wiU  not  be 
reviewed  on  appeal 

2.  An  action  for  an  accounting  between  partners  is  equitable  in  its  nat- 
ure, and  costs  are  properly  taxed  on  that  theory. 
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8.  A  party  does  not  waive  his  right  to  costs,  under  sec.  )3894a,  Stats. 
1898,  by  reason  of  delay  resulting  from  his  securing  a  retaxation, 
where  they  were  originally  taxed  within  sixty  days  after  the  filing 
of  the  findings. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutheeland,  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Sylvestery  Scheiber 
<&  Orthy  and  oral  argument  by  I^red.  Scheiber. 

For  the  respondent  there  was  a  brief  by  W.  J.  &  J.  H. 
Turner^  and  oral  argument  by  TT.  J.  Turner. 

Cassodat,  0.  J.  It  appears  that  prior  to  May  2, 1895,  the 
plaintiff  and  the  defendant  were  copartners  in  trade  and 
business.  On  l;hat  day  they  dissolved  partnership  by  a  writ- 
ten instrument,  signed  by  both  of  them.  By  that  instru- 
ment it  appears  that  the  plaintiff  sold  his  interest  in  the 
partnership  property  which  belonged  to  them  as  partners 
April  1, 1895,  and  embraced  in  the  scliedule  of  assets  an- 
nexed, excepting  certain  property  reserved  to  the  plaintiff 
as  exclusively  his,  and  excepting,  also,  the  outstanding  ac- 
counts, bonds,  dues,  demands,  and  other  choses  i,n  action 
belonging  to  the  firm,  including  the  Obermann  Bremng 
Company's  bond  of  $1,000;  that  the  defendant  then  paid  to 
the  plaintiff  on  such  purchase  $6,935.04  in  cash.  It  was 
therein  stipulated  that  the  plaintiff  should  have  the  property 
so  reserved,  and  one  half  of  the  accounts,  bonds,  notes,  dues, 
demands,  and  choses  in  action  so  excepted,  and  which  were 
to  be  collected  by  the  defendant  and  accounted  for  to  the 
plaintiff,  less  necessary  expenses  reasonably  incurred ;  that 
each  party  was  to  account  to  the  other  within  ten  days; 
that  the  defendant  thereby  assumed  and  agreed  to  pay  at 
maturity  all  the  outstanding  debts  and  liabilities  of  the  firm, 
including  the  mortgage  on  firm  real  estate.  On  June  12, 
1895,  the  plaintiff  and  defendant  entered  into  an  agreement 
in  writing,  to  the  effect  that  all  such  unsettled  partnership 
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matters  were  then  settled  and  determined,  as  follows:  That 
for  such  outstandings  which  had  been  collected  by  the  de- 
fendant, up  to  May  18, 1.895,  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  $526.57,  which  amount  was  on 
that  day  paid  by  the  defendant  to  the  plaintiff;  that  there 
only  remained  unsettled  certain  outstandings,  dues,  demands, 
and  choses  in  action  not  collected  by  the  defendant.  May  18, 

1895,  and  certain  other  matters  not  involved  in  this  contro- 
versy. 

On  July  9,  1896,  the  plaintiff  commenced  this  action.  In 
his  complaint  he  alleged,  in  effect,  such  dissolution  of  the 
firm,  May  2, 1895 ;  that  within  a  year  thereafter  the  defend- 
ant had  collected  of  the  outstanding  accounts  mentioned 
$1,390.46,  after  deducting  the  necessary  expenses  incurred 
in  making  such  collection ;  that  such  sum  was  still  in  the 
hands  of  the  defendant,  and  that  one  half  thereof,  amount- 
ing to  $695.23,  became  due  and  owing  by  the  defendant  to 
the  plaintiff  as  his  share  of  such  collections;  that  the  defend- 
ant had  failed  and  neglected  to  account  for  or  pay  over  the 
same  or  any  part  thereof  to  the  plaintiff;  that  after  May  2, 

1896,  the  remaining  demands  and  accounts  of  the  firm  then 
uncollected  were  sold  at  public  auction;  that  the  plaintiff 
became  the  purchaser  thereof,  bidding  therefor  $600,  one 
half  of  which  sum  the  defendant  was  entitled  to  receive 
from  the  plaintiff;  that  after  deducting  the  $300,  being  the 
one-half  of  the  amount  of  such  bid,  from  the  $695.23  men- 
tioned, there  remained  due  to  the  plaintiff  from  the  defend- 
ant $395.23,  for  which,  with  interest  from  May  1, 1896,  he 
prayed  judgment.  The  defendant  answered  to  the  effect 
that,  in  making  the  payments  and  statements  to  the  plaint- 
iff called  for  by  the  contracts  mentioned,  the  defendant  did, 
by  oversight  and  mistake,  pay  the  plaintiff,  in  excess  of  the 
amount  due  to  him  according  to  the  agreement  and  under- 
standing between  them,  the  sum  of  $500;  that  attached 
thereto  was  a  schedule,  which  correctly  stated  the  account 
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between  the  plaintiff  and  the  defendant,  whereby  it  appeared 
that  the  plaintiff  was  indebted  to  the  defendant  in  the  sum 
of  $110.26,  upon  a  full,  complete,  and  final  accounting  be- 
tween them;  and  then  alleged  the  same  by  way  of  counter- 
claim, and  prayed  judgment  for  that  amount.  The  plaintiff 
replied,  denying  the  counterclaim,  with  certain  exceptions. 

The  case  was  thereupon  referred  to  a  referee  to  hear,  try, 
and  determine.  Upon  such  trial  and  hearing  the  referee 
found  that  there  was  due  to  the  plaintiff  from  the  defend- 
ant $472.55,  and  that  the  plaintiff  was  entitled  to  judgment 
against  the  defendant  for  that  amount,  with  costs. 

On  motion  to  modify  and  confirm  such  report,  the  trial 
court  found,  in  effect,  that  there  was  an  obvious  mistake  in 
the  referee's  report  in  not  finding  that  the  $526.57  which  is 
admitted  to  have  been  paid  by  the  defendant  to  the  plaint- 
iff, as  stated  in  the  written  agreement  of  settlement  made 
June  12, 1895,  included  $243.63  allowed  to  the  plaintiff  by 
the  defendant,  and  being  one  half  of  the  moneys  collected 
by  the  defendant  upon  accounts  made  during  the  month  of 
April,  1895,  and  also  $256.88,  being  one  half  of  the  total 
profits  of  $513.76  made  during  that  month,  thereby  allowing 
the  plaintiff  to  participate  twice  in  the  accounts  made  dur- 
ing the  month  of  April,  1895;  that  those  two  items,  thus 
counted  twice,  amounted,  in  the  aggregate,  to  $500.50,  being 
the  amount  of  the  mistake  alleged  in  the  answer.  The  court 
also  accounted  for  the  same  mistake  by  showing  that  the 
plaintiff  was  credited  with  $1,700.25,  being  one  half  interest 
in  the  new  accounts  receivable,  and  charging  him  on  the 
corresponding  account  with  only  $1,200.25,  being  the  one 
half  of  $2,400.51,  making  a  difference  of  $500. 

1.  These  findings  of  the  trial  court  are  sustained  by  the 
evidence.  In  fact,  the  mistake  is  conceded  by  counsel,  but 
it  is  contended  that  it  is  more  than  offset  by  other  mistakes 
in  favor  of  the  defendant.  No  such  mistakes,  however,  are 
alleged  in  the  pleadings,  nor  do  they  seem  to  have  been 
brought  to  the  attention  of  the  trial  court.    We  cannot  re- 
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view  questions  not  decided  by,  nor  presented  to,  the  trial 
court.  The  trial  court  corrected  and  restated  the  accounts 
between  the  parties,  and  found  that  there  was  due  to  the 
defendant  from  the  plaintiff  $110.26,  and  ordered  judgment 
in  favor  of  the  defendant  for  that  amount,  and  this  is  an 
appeal  from  the  judgment  entered  thereon  accordingly.  The 
questions  presented  are  purely  questions  of  fact.  We  think 
they  were  correctly  decided. 

2.  Counsel  contend  that  this  is  an  action  at  law,  and  that 
the  clerk  correctly  limited  the  taxation  of  costs  to  $16.  We 
are  clearly  of  the  opinion  that  this  action  for  an  accounting 
between  partners  is  equitable  in  its  nature,,  and  that  the 
costs  were  properly  taxed  on  that  theory. 

3.  It  is  claimed  that  the  costs  were  not  taxed  in  time.  Al- 
though the  findings  of  the  court  bear  date  November  10, 
1897,  yet  they  were  not,  in  fact,  made  and  filed  with  the 
clerk  until  January  5, 1898.  On  January  20, 1898,  the  de- 
fendant served  his  bill  of  costs  and  notice  for  the  taxation 
of  the  same.  The  clerk  limited  the  taxable  costs  to  $15. 
Thereupon  the  attorneys  for  the  defendant  gave  notice  of 
retaxation  of  such  costs,  and  after  the  hearing  of  that  mo- 
tion, and  on  March  21, 1898,  the  court  vacated  and  set  aside 
such  taxation  by  the  clerk,  and  ordered  that  the  clerk  tax 
in  favor  of  the  defendant  full  costs  and  disbursements  as 
and  for  a  case  in  equity,  and  insert  the  same  in  the  judgment; 
and  thereupon,  and  on  April  1, 1898,  the  judgment  was  per- 
fected accordingly.  The  costs  having  been  taxed  within 
the  sixty  days,  the  defendant  did  not  waive  his  right  to  costs 
by  reason  of  the  delay  in  the  retaxation  of  the  same,  under 
sec.  2894a,  Stats.  1898.  That  statute  makes  a  party  respon- 
sible for  his  own  negligence  and  delay,  but  not  for  such 
delay  in  securing  a  retaxation  of  costs.  State  v.  Reesa^  57 
Wis.  422. 

By  the  Court — The  judgment  of  the  superior  court  of 
Milwaukee  county  is  affirmed. 
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CoTZHAusEN,  Respondent,  vs.  H.  W.  Johns  Manufactubino 
Company  of  New  Jebsey,  Appellant. 

September  S^  September  iO,  1898. 

Contracts:  Parties:  Deceit:  Corporations:  Consolidation:  Assumption 

of  obligations. 

L  A  third  person  who,  by  false  representations,  induces  a  person  to 
enter  into  a  contract  with  another,  does  not  thereby  become  a 
party  to  such  contract  so  as  to  be  liable  in  an  action  thereon,  al- 
though he  may,  perhaps,  be  liable  in  tort  for  damage  resulting  from 
his  deceit 

2.  A  corporation  formed  by  the  consolidation  of  several  others  does  not, 
by  assuming  all  their  debts,  obligations,  and  contracts,  render  itself 
liable  for  a  tort  theretofore  committed  by  one  of  them. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Reversed. 

The  complaint  in  this  action  charged  that  the  defendant 
is  a  New  Jersey  corporation,  organized  in  June,  1891,  and  is 
a  consolidation  of  a  number  of  corporations  previously  exist- 
ing, among  which  was  the  H.  "W.  Johns  Manufacturing  Com- 
pany of  New  York,  and  that  the  defendant  company  assumed 
all  the  debts,  obligations,  and  contracts  of  the  previous  cor- 
porations which  were  consolidated  to  form  the  defendant; 
that  in  the  year  1889  the  plaintiff  was  erecting  a  business^ 
block  in  Milwaukee,  and  invited  bids  fpr  roofing  the  same, 
and  received  a  written  proposal  from  one  Phillip  Gross,  of 
Milwaukee,  then  the  agent  of  the  H.  W.  Johns  Manufacturing 
Company  of  New  York,  who  proposed,  in  lehalf  of  said  com- 
pany ^  to  construct  the  roof  known  as  the  "  H.  "W.  Johns^ 
asbestos  roof,*'  manufactured  by  said  company  under  a  pat- 
ent, for  five  dollars  a  square;  that  the  plaintiff  at  first  re- 
jected said  bid,  but  that  the  H.  "W.  Johns  Manufacturing 
Company  of  New  York,  by  its  Chicago  agents  and  the  said 
Gross,  made  repeated  representations  to  the  plaintiff  as  to- 
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the  good  qualities  of  the  H.  W.  Johns  roof  (which  represen- 
tations are  fully  set  forth  in  the  complaint,  but  are  not  nec- 
essary to  be  repeated  here),  and  that  the  plaintiff  finally, 
by  means  of  such  representations  and  relying  thereon, 
changed  his  "mind  and  accepted  said  bid  for  the  asbestos  roof 
of  said  company,  the  price  being  reduced  to  $4.75  per  square. 
The  complaint  further  alleges  that  the  roofing  was  done  in 
the  summer  and  fall  of  1890,  and  was  entirely  paid  for  in 
November,  1891,  but  that  the  roof  proved  to  be  worthless, 
and  entirely  failed  in  the  winter  of  1894,  and  that  the  repre- 
sentations, assurances,  and  warranties  of  said  H.  W.  Johns 
Manufacturing  Company  of  New  York,  and  its  then  agents, 
as  to  the  character,  quality,  and  durability  of  the  material 
-employed,  utterly  failed,  so  that  an  entirely  new  roof  had  to 
be  put  upon  the  building,  and  that  by  reason  of  the  premises 
the  plaintiff  was  damaged  to  the  amount  of  $2,000,  for  which 
he  prayed  judgment. 

The  answer  denied  that  the  H.  W.  Johns  Manufacturing 
Company  of  New  York  ever  made  the  contract  set  forth  in 
the  complaint,  and  denied  that  Phillip  Gross  was  at  any 
time  the  agent  of  said  company,  and  alleged  that  the  roof- 
ing contract  set  forth  in  the  complaint  was  entered  into  be- 
tween the  plaintiff  and  Gross  upon  his  own  account. 

Upon  the  trial  of  the  action  it  appeared  that  Phillip  Gross 
in  September,  1889,  was  engaged  in  business  in  Milwaukee, 
and  had  the  exclusive  right  to  sell  and  use  the  asbestos  roof- 
ing manufactured  by  the  H.  W.  Johns  Manufacturing  Com- 
pany of  New  York,  but  was  not  the  agent  of  said  company 
for  the  purpose  of  making  contracts  to  put  on  roofing,  and 
that  on  the  6th  of  September  he  made  a  written  bid  to  the 
plaintiff  on  his  own  account  to  furnish  and  lay  complete  an 
H.  W.  Johns  asbestos  roof  for  five  dollars  per  square  upon 
the  plaintiff's  building.  It  further  appears  that  in  the  latter 
part  of  April,  1890,  the  H.  W.  Johns  Manufacturing  Com- 
pany of  New  York  transferred  the  exclusive  right  to  use  and 
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sell  their  roofing  in  Milwaukee  to  Messrs.  A.  Monsted  &  Co., 
and  that  the  further  negotiations  had  with  regard  to  the 
roofing  were  had  with  Monsted  &  Co.,  and  resulted  in  the 
making  of  the  following  written  contract  on  the  5th  of  Au- 
gust, 1890: 

"Messrs.  A.  Monsted  &  Co.  agree  to  place  the  asbestos 
roof  on  Metropolitan  Block,  furnishing  all  necessary  material, 
in  first-class  manner,  at  $4.75  per  square.  "Work  must  be 
commenced  within  twenty-four  hours  after  roof  is  in  readi- 
ness, and  finished  without  any  unreasonable  delay. 

"F.  W.  VON   COTZHAUSEN. 

"A.  Monsted  &  Co." 

Prior  to  the  making  of  this  contract,  one  Near,  a  traveling 
salesman  of  the  II.  W.  Johns  Manufacturing  Company  of  New 
York,  had  called  on  the  plaintiff  with  Monsted  &  Co.,  and 
left  with  the  plaintiff  circulars  commending  the  H.  W.  Johns 
roofing,  and  also  made  oral  representations  as  to  its  character; 
but  it  did  not  appear  that  either  Near  or  Monsted  claimed  to 
act  on  behalf  of  the  company  in  making  contracts,  nor  did 
it  appear  that  either  of  them  was  authorized  to  make  any 
such  contracts  on  behalf  of  the  company. 

The  evidence  further  tended  to  show  that  the  roof  put  upon 
the  building  by  Monsted  &  Co.  proved  to  be  defective,  and 
a  special  verdict  was  rendered  in  the  action  as  follows: 

"  (1)  "Was  the  defendant  company  organized  on  or  about 
the  25th  of  June,  1891,  and  did  it  begin  business  on  or  about 
the  1st  day  of  July,  1891,  and  is  it  a  consolidation  of  the  fol- 
lowing previously  existing  corporations,  namely,  the  11.  W. 
Johns  Manufacturing  Company  of  New  York,  organized  in 
1887,  the  Asbestos  Packing  Company  of  Boston,  the  Calmer- 
Spence  Company  of  New  York,  C.  "W.  Trainer  &  Co.  of 
Boston,  and  the  Shields  &  Brown  Company  of  Chicago? 
Answered,  *  Yes,'  by  consent  of  counsel. 

"  (2)  Did  the  defendant  company  then  assume  all  the  debts, 
obligations,  and  contracts,  of  every  kind  and  nature,  of  each 
of  the  pre-existing  companies  aforesaid,  including  the  obliga- 
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tion,  if  any,  which  is  the  subject  matter  of  this  action  ?  An- 
swered by  jury,  *  Yes.' 

"  (3)  Did  the  plaintiff  and  the  firm  known  as  *  A.  Monsted 
&  Co.,'  on  or  about  the  5th  day  of  August,  1890,  make  and 
sign  a  writing  offered  in  evidence  in  this  action,  and  marked 
'Exhibit  No.  1,'  whereby  the  said  A.  Monsted  &  Co.  under- 
took to  cover  the  plaintiff's  building  with  a  so-called  asbestos 
roof,  and  was  said  writing  signed  by  said  A.  Monsted  &  Co. 
and  by  the  plaintiff  ?  Answered, '  Yes,'  by  consent  of  counsel. 

"  (4)  Prior  to  the  making  of  said  writing,  did  the  defend- 
ant corporation,  or  its  predecessor,  the  H.  "W.  Johns  Manu- 
facturing Company  of  New  York,  or  either  of  them,  make 
to  the  plaintiff  the  representations  set  forth  in  that  behalf 
in  the  plaintiff's  complaint,  and  contained  in  Exhibit  No.  3, 
in  evidence  in  this  action  ?  To  this  question  the  defendant 
objected,  for  the  reason  that  the  question  is  not  based  upon 
the  evidence  and  there  is  nothing  in  the  case  to  support  an 
aflHrmative  answer  to  said  question;  which  objection  was 
overruled  by  the  court,  and  the  defendant  duly  excepted. 
Answered  by  jury,  *  Yes.' 

"  (5)  Did  the  plaintiff  believe  said  representations  to  be 
true  ?    Answered  by  jury,  *  Yes.' 

"  (6)  Was  the  plaintiff  induced  by  said  representations  to 
make  and  sign  the  writing  or  memorandum  aforesaid  with 
A.  Monsted  &  Co.  ?    Answered  by  jury, '  Yes.' 

"  (7)  At  the  time  of  the  making  of  said  writing  by  and 
between  the  plaintiff  and  the  said  A.  Monsted  &  Co.,  had 
said  A.  Monsted  &  Co.  the  exclusive  right  to  purchase  and 
sell  and  use  in  the  city  of  Milwaukee  the  roofing  material 
made  and  sold  by  the  defendant  corporation,  or  its  prede- 
cessor, the  H.  "W.  Johns  Manufacturing  Company  of  New 
York,  the  asbestos  roofing  which  was  intended  to  be  de- 
scribed in  said  contract  or  memorandum,  and  which  was  in 
fact  used  in  the  execution  of  said  contract  or  memorandum  ? 
Answered  '  Yes,'  by  consent  of  counsel. 

"  (8)  Did  said  A.  Monsted  &  Co.  proceed  under  said  con- 
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tract  or  memorandam  to  roof  the  plaintiff's  building  afore- 
said with  the  material  so  intended  to  be  used  for  that 
purpose,  according  to  the  true  intent  and  meaning  of  said 
contract  or  memorandum,  in  good  faith  and  in  a  good  and 
workmanlike  manner  ?    Answered  by  jury,  *  Yes.' 

"  (9)  Did  said  roof  turn  out  to  be  utterly  useless  as  a  roof, 
solely  through  the  defects  and  worthlessness  of  said  material 
as  a  roofing  material  ?    Answered  by  jury,  *  Yes.' 

"  (10)  If  you  answer  the  last  interrogatory  in  the  aflBrma- 
tive,  was  either  the  plaintiff  or  the  said  A.  Monsted  &  Co. 
guilty  of  any  fault  or  misconduct,  or  want  of  care  or  skill, 
which  was  the  proximate  cause  of  the  failure  of  said  roof  ? 
Answered  by  jury,  *  No.' 

"  (11)  Were  the  representations  contained  in  said  Exhibit 
No.  3  substantially  false?  Answered  by  jury,  *  Yes;  in  this 
action.' 

"  (12)  Do  you  find  for  the  plaintiff  or  for  the  defendant? 
Answered  by  jury,  *  Plaintiff.' 

"  (13)  If  the  court  should  be  of  the  opinion  that  the  plaint- 
iff is  entitled  to  judgment,  in  what  sum  do  you  assess  the 
plaintiff's  damages  suffered  by  reason  of  said  representa- 
tions so  made  by  the  defendant  corporation,  or  its  prede- 
cessor, the  H.  W.  Johns  Manufacturing  Company  of  New 
York,  to  the  plaintiff  ?  To  this  question  the  defendant  ob- 
jected, for  the  reason  that  the  question  assumes  that  the 
plaintiff  suffered  damages  by  reason  of  the  representations 
made  by  defendant  to  plaintiff,  and  suggests  to  the  jury 
that  the  defendant  has  made  false  representations  to  the 
plaintiff,  and  that  the  plaintiff  ought  to  recover;  which  ob- 
jection was  overruled  by  the  court,  and  the  defendant  duly 
excepted.    Answered  by  jury,  ^  $1,211.82.' " 

Upon  this  verdict  judgment  was  rendered  for  the  plaint- 
iff, and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  FeTker^  Doe  &  FeU 
ker^  and  oral  argument  by  J,  B,  Doe,    They  argued,  among 
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other  things,  that  the  action  could  not  be  maintained  be- 
cause it  was  an  action  on  contract  for  breach  of  warranty, 
when  there  was  no  contractual  relation  between  the  parties. 
28  Am.  &  Eng.  Ency.  of  Law,  T40;  Hose  v.  Hurley^  39  Ind. 
81;  Peek  v.  Oumey^  6  Eng.  &  Ir.  App.  Cas.  377;  Longmeid 
V.  Ilolliday^  6  Exch.  761;  Barnes  v.  Deliglise^  78  Wis.  628; 
Winterbottum  v.  Wright^  10  Mees.  &  W.  109 ;  Langridge  v. 
Zevy^  2  id.  519;  Levy  v,  Langridge^  4  id.  337;  Blakemore  v. 
B.  i&  E,  R.  Co.  92  Eng.  C.  L.  1035;  Bxirton  v.  LarUn,  36 
Kan.  246;  Austin  v.  Seligman^  18  Fed.  Rep.  519. 

For  the  respondent  there  was  a  brief  by  Sylvester^  Scheir 
her  cfe  Orth^  attorneys,  and  F.  W,  von  Cotzhausen^  in  personay 
and  oral  argument  by  Mr,  Fred,  Schetber  and  Mr.  Cotzhausen. 

WiNSTX)w,  J.  It  is  very  plain,  from  an  inspection  of  the 
complaint,  that  this  action  was  originally  an  action  to  re- 
cover damages  for  the  breach  of  the  warranties  and  rep- 
resentations contained  in  a  contract  to  furnish  and  lay  an 
asbestos  roof  on  the  plaintiff's  building,  which  contract  was 
alleged  to  have  been  made  with  the  plaintiff,  August  5, 1890, 
by  the  H.  "W.  Johns  Manufacturing  Company  of  New  York, 
through  its  Milwaukee  agents,  and  to  have  been  assumed 
by  the  defendant  corporation  upon  its  formation  in  June, 
1891 .  The  evidence  entirely  failed  to  show  that  either  Gross 
or  Monsted  &  Co.  were  or  claimed  to  be  agents  of  the  Johns 
Company,  but  showed  that  they  were  simply  exclusive  dealers 
in  the  Johns  patent  roofing  in  Milwaukee,  and  that  Monsted 
&  Co.  made  the  written  roofing  contract  with  the  plaintiff 
solely  on  their  own  behalf.  Such  being  the  case,  the  trial 
court  did  not  submit  to  the  jury  any  questions  upon  the  sub- 
ject of  this  alleged  agency,  and  so  this  contention  disap- 
pears from  the  case. 

It  is  now  claimed,  however,  by  respondent,  that  the  action 
is  still  an  action  upon  contract,  and  this  contention  is  based 
upon  the  fact  that  one  Near,  who  was  a  traveling  salesman 
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for  the  Johns  Company  of  K"ew  York,  called  on  the  plaint- 
iflf,  with  Gross  and  M onsted,  and  made  oral  representations- 
and  presented  printed  circulars,  as  to  the  merits  of  the  Johns 
patent  roofing,  which  were  false,  but  which  were  relied  on 
by  the  plaintiff,  and  induced  him  to  enter  into  the  contract 
with  Monsted  &  Co.  These  facts,  it  is  said  in  respondent's 
brief,  constituted  a  contract  on  behalf  of  the  Johns  Com- 
pany to  the  effect  that,  "  if  you  will  give  our  roofing  the 
preference  over  others  and  intrust  Monsted  with  the  execu- 
tion of  the  work,  then  we,  the  H.  W.  Johns  Company,  agree 
and  undertake  that  the  material  furnished  and  employed 
shall  in  all  respects  conform  to  our  representations,  and  pos- 
sess the  characteristics  claimed  for  it  by  writing  and  parol, 
and,  in  case  of  breach,  to  make  good  to  you  the  loss  thereby 
sustained."  It  is  entirely  clear,  however,  that  but  one  con- 
tract was  made,  and  that  was  the  written  contract  between 
the  plaintiff  and  Monsted  &  Co.  If,  by  false  representations, 
a  stranger  induces  two  persons  to  enter  into  a  contract,  such 
stranger  does  not  therehy  become  a  party  to  the  contract. 
He  may  perhaps  become  liable  in  tort  if  damage  results  ta 
the  contracting  party  who  is  induced  to  make  the  contract 
relying  on  the  false  representations,  but  he  is  not  liable  in 
an  action  upon  contract,  for  the  very  plain  reason  that  there 
were  no  contractual  relations  between  the  parties.  JN'o  con- 
tract between  the  plaintiff  and  the  Johns  Manufacturing 
Company  was  even  attempted  to  be  made. 

There  being  no  contract  shown  except  with  Monsted  & 
Co.,  there  can  be  no  recovery  against  the  defendant  upon 
the  ground  of  a  breach  of  contract.  Even  if  it  were  possible 
to  convert  the  action  into  a  tort  action,  there  can  be  no  recov- 
ery against  the  defendant,  because  it  was  not  in  existence  at 
the  time  of  the  conmiission  of  the  tort,  and  has  never  as- 
sumed any  liability  therefor. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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Sboond  "Ward  Savings  Bank  of  Milwaukee,  "Wisconsin, 
Appellant,  v6.  Schranok,  Assignee,  imp..  Respondent. 

September  S — September  20, 1898. 

Voluntary  assignment:  Execution:  Liability  of  assignee  for  property 
sold  under  order  of  court:  Compensation, 

By  order  of  the  court  under  whose  process  a  sheriff  held  property  of 
an  insolvent  debtor,  the  execution  levy  was  dissolved  and  the  prop- 
erty turned  over  to  the  debtor's  assignee  for  the  benefit  of  creditors. 
Subsequently,  under  like  authority,  the  assignee  sold  the  property 
and  held  the  proceeds  in  lieu  thereof.  Upon  appeal,  the  first  men- 
tioned order  was  reversed,  and  the  cause  remanded  with  direction 
to  cause  the  property  or  its  proceeds  to  be  restored  to  the  sheriff,  to 
be  applied  on  the  execution.  Held  that,  having  acted  under  the 
orders  of  a  court  having  full  jurisdiction,  the  assignee  was  not  a 
wrongdoer,  and  was  answerable  only  for  the  proper  net  proceeds  of 
the  sale  of  the  property,  and  was  entitled  to  reasonable  compensa- 
tion for  his  services  and  expenses  out  of  the  fund,  to  be  fixed  and 
allowed  by  the  court 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
<X)unty:  J.  0.  Ludwig,  Judge.    Affirmed. 

This  is  an  appeal  from  an  order  of  the  superior  court  of 
Milwaukee  county  made  June  18, 1898,  overruling  the  de- 
murrer of  the  plaintiff  bank  to  the  answer  of  Henry  C, 
Sckrcmck^  as  assignee,  etc.,  and  respondent,  to  the  petition 
of  the  plaintiff.  The  case  was  that  May  4, 1897,  said  bank 
secured  a  certain  judgment  against  the  defendant,  Henes,  for 
$24,078.90,  and,  upon  execution  issued  thereon,  F.  G.  Isen- 
ring,  sheriff  of  Milwaukee  county,  seized  by  virtue  thereof 
certain  personal  property  belonging  to  the  defendant,  de- 
scribed in  a  schedule  annexed  to  the  petition.  The  said  sher- 
iff gave  notice  that  he  would  expose  and  offer  said  property 
for  sale  on  the  26th  of  the  same  month,  and  would  dispose 
of  and  apply  the  proceeds  of  said  sale  in  satisfaction  of  said 
execution.    On  or  about  May  10, 1897,  the  defendant,  Henes, 
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made  a  voluntary  assignment  of  all  his  property  for  the  ben- 
efit of  his  creditors  to  Herm/  G.  Sch/rcmchy  who  is  still  acting 
as  such  assignee.  •  On  the  18th  of  the  same  month,  said  as- 
signee secured  an  order  in  his  own  behalf,  citing  the  plaint- 
iff and  the  said  sheriff  to  show  cause  why  the  sheriff  should 
not  surrender  to  him,  as  such  assignee,  all  the  property  so 
seized  by  the  said  sheriff  as  aforesaid.  The  bank  opposed 
the  granting  of  said  order,  but  the  court  made  and  entered 
its  order  allowing  the  motion  of  said  assignee,  and  ordering 
and  directing  said  sheriff  to  surrender  and  turn  over  to  him 
all  of  said  property  so  seized  and  held  by  him  as  aforesaid. 
Tte  sheriff  surrendered  and  turned  over  to  the  assignee,  ac- 
cordingly, all  of  said  property,  but  against  the  objections  of 
the  bank;  whereupon  said  sheriff  returned  the  said  execu- 
tion unsatisfied,  and  postponed  the  sale  of  said  property  from 
time  to  time  after  the  26th  of  May,  1897,  without  the  consent 
of  the  said  bank.  On  June  26,  1897,  said  superior  court 
made  and  entered  its  order  authorizing  and  permitting  said 
assignee  to  sell  all  of  said  property,  and  to  hold  the  proceeds 
in  lieu  thereof.  This  order  was  made  against  the  objection 
of  the  bank,  and  thereafter,  at  divers  times  prior  to  and  in- 
cluding the  10th  of  August,  1897,  the  said  assignee  sold,  at 
public  and  private  sale,  and  in  different  parcels  and  amounts, 
all  of  said  property,  without  the  consent  or  approval  of  the 
bank,  and  realized  from  said  sale  the  sum  of  about  $5,800. 

Afterwards,  October  22, 1897,  the  supreme  court  reversed 
the  order  of  said  superior  court  made  and  entered  June  22d, 
and  directed  that  said  superior  court  cause  said  property  so 
levied  upon  and  seized  as  aforesaid,  or  its  proceeds,  to  be  re- 
stored by  the  said  assignee  to  said  sheriff,  to  be  disposed  of 
and  applied  in  satisfaction  of  said  execution.  [97  Wis.  250.] 
December  7, 1897,  the  superior  court  accordingly  made  and 
entered  its  order  herein,  directing  said  assignee  forthwith 
to  restore  or  turn  over  to  said  sheriff  all  and  singular  the 
property  theretofore  turned  over  by  said  sheriff  to  said  as- 
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signee,  or  the  proceeds  thereof,  the  same  to  be  disposed  of 
and  applied  by  said  sheriff  ia  satisfaction  of  the  execution 
aforesaid,  in  accordance  with  said  order  of  the  supreme 
court.  December  23, 1897,  the  assignee  paid  over  to  said 
sheriff  the  sum  of  $3,770.63,  as  and  for  proceeds  of  the  sale 
of  said  property,  and  he  has  paid  to  the  said  bank,  petitioner, 
$2,751.08  on  account  of  the  proceeds  so  received  by  him. 

The  petition  of  the  plaintiff  bank  contained  charges  of 
negligence  against  the  said  assignee  for  the  improper  and 
negligent  handling  of  said  property,  whereby  the  petitioner 
had  been  damaged,  and  that  both  said  assignee  and  said 
sheriff  unnecessarily  expended  large  sums  of  money  for  rent, 
insurance,  labor,  and  care  in  keeping  the  said  property  sub- 
sequent to  the  26th  day  of  May,  1897,  when  the  said  sheriff 
ought  to  have  sold  said  property  on  the  execution  sale.  It 
is  alleged  that  the  sheriff  and  assignee  both  claim  the  right 
to  deduct  and  retain,  and  have  deducted  and  retained,  from 
and  out  of  the  said  proceeds,  large  sums  as  and  for  their  ex- 
penses, and  also  for  their  alleged  services  in  caring  for  and 
selling  said  property  since  the  date  aforesaid,  without  the 
consent  and  against  the  objections  of  the  said  petitioner; 
that  the  value  of  said  property  at  the  time  it  was  levied 
upon,  on  the  26th  of  May,  1897,  and  when  said  assignee  re- 
ceived it  from  the  sheriff,  was  not  less  than  $15,000,  as  peti- 
tioner alleged;  that  it  had  demanded  of  the  assignee  that  he 
pay  the  said  sum  of  $15,000,  the  alleged  value  of  said  prop- 
erty, to  the  sheriflf  to  be  applied  by  the  latter  in  satisfaction 
of  said  execution,  but  the  said  assignee  refused  so  to  do;  that 
no  part  of  said  judgment  had  been  paid  except  the  sum  of 
$850.37,  paid  thereon  May  5, 1897,  and  the  further  sum  of 
$555.48,  which  was  recovered  by  petitioner  by  garnishment 
on  the  execution  on  said  judgment.  The  petitioner  alleged 
that  it  was  justly  and  legally  entitled  to  the  sum  of  $15,000, 
less  the  necessary  and  legal  charges  of  the  said  sheriff  for 
the  care  and  keeping  of  said  property  and  for  his  services. 
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as  provided  by  law,  from  the  date  of  the  levy  aforesaid  to 
May  26, 1897,  and  that  the  said  sheriff  and  assignee  were 
liable  therefor. 

Said  petitioner  procnred  an  order  in  the  action  requiring 
the  said  Henry  C.  Schrcmck  and  F.  G.  Isenring  to  appear  and 
answer  said  petition,  and  that  such  further  proceedings  be 
had  as  would  enable  the  court  to  determine  the  rights  and 
liabilities  of  this  petitioner  and  the  said  assignee  and  sheriff, 
and  for  such  other  and  further  relief,  etc.  Said  Henry  O. 
Schrcmck^  assignee,  etc.,  and  said  Isenring,  demurred  to  said 
petition  of  the  said  banlc;  and,  upon  argument,  said  demur- 
rers were  each  overruled,  without  costs,  with  leave  to  the 
respondents  therein  to  take  issue  by  answer  upon  that  part 
of  the  petition  which  charges  the  assignee  with  not  turning 
over  to  the  said  sheriff  the  property  theretofore  turned  over 
by  said  sheriff  to  said  assignee,  or  its  proceeds,  as  ordered  by 
the  court,  and  which  ctarges  the  said  sheriff  with  retaining 
too  large  a  sum  for  his  fees  and  expenses;  but  they  were  not 
required  to  answer  that  part  of  the  petition  which  claimed 
that  the  assignee  should  be  held  accountable  for  the  amount 
of  $15,000. 

The  said  Schrcmck  and  Henes  filed  an  answer,  admitting 
the  recovery  of  the  judgment,  the  issuing  of  the  execution 
thereon  to  the  said  sheriff,  and  the  levy  by  him  thereunder; 
that  he  seized  all  the  personal  property  referred  to  in  the 
petition,  and  advertised  it  for  sale.  They  also  admitted  the 
execution  of  a  voluntary  assignment  by  Henes  to  Schranch; 
that  June  22d  the  superior  court  of  Milwaukee  made  and 
entered,  as  alleged  in  said  petition,  an  order  directing  the 
sheriff  to  surrender  and  turn  over  to  the  respondent  Schranch 
said  property,  and  that  said  sheriff  did  so  surrender  it,  and 
returned  said  execution  unsatisfied ;  that  June  26, 1897,  said 
superior  court  made  and  entered  an  order  authorizing  and 
permitting  said  Schranch^  as  assignee,  to  sell  all  said  prop- 
erty, and  hold  the  proceeds  thereof  in  lieu  thereof;  and 
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that  thereafter,  and  at  divers  times  prior  to  and  including 
August  10, 1897,  he  sold  at  public  and  private  sale  all  of  said 
property,  and  realized  from  such  sale  the  sum  of  $5,824.61, — 
and  admitted  that  the  plaintiff  bank  did  not  consent  to  any 
of  said  proceedings  except  to  the  entry  of  judgment  and 
issuing  of  execution  thereunder,  but  objected  thereto.  They 
admitted  the  reversal  of  the  order  of  the  superior  court  by 
the  supreme  court,  October  22, 1897,  with  directions  that 
said  superior  court  cause  said  property  so  levied  upon  and 
seized,  or  its  proceeds,  to  be  restored  by  the  respondent  to 
said  sheriff;  and  also  admitted  the  making  of  the  order  of 
December  9th,  of  said  superior  court,  directing  the  respondent 
Schrcmch  to  restore  or  turn  over  to  said  sheriff  said  property, 
or  thQ  proceeds  thereof ;  and  alleged  that  said  respondent  paid 
to  said  sheriff  $3,770.63,  and  had  expended  money  for  coun- 
sel and  attorney's  fees  in  litigating  said  matters.  Said  re- 
spondent admitted  the  demand  upon  him  to  pay  to  the  sheriff 
$15,000,  and  that  he  refused  to  comply  therewith,  and  denied 
also  all  negligence  charged  in  the  handling  of  said  property, 
or  unnecessary  expenditure  for  rent,  insurance,  etc.,  and 
alleged  that  all  his  acts  and  doings  by  virtue  of  said  order 
and  disposing  of  said  property  were  done  and  performed 
with  perfect  good  faith,  and  in  a  careful  and  prudent  man- 
ner, and  that  in  all  such  acts  and  doings  he  exercised  the 
best  judgment  of  which  he  was  capable,  and  sold  and  dis- 
posed of  all  said  property  in  the  same  manner  as  he  would 
have  done  had  it  been  his  own,  and  obtained  the  best  price 
obtainable  for  the  whole  thereof. 

A  statement  of  his  receipts  and  disbursements  while  act- 
ing under  such  order  was  appended  to  the  answer,  from 
which  it  appeared  that  the  total  receipts  for  sales  of  said 
property  amounted  to  $5,908.56,  and  that  his  actual  neces- 
sary disbursements  in  and  about  said  sales,  including  $500 
charged  by  respondent  for  his  time  and  services,  which  he 
insisted  was  reasonable  and  proper,  amounted  to  the  sum  of 
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$2,137.93;  and,  after  deducting  such  expenses  and  fees  from 
such  total  receipts,  there  was  a  balance  of  $3,770.63,  which 
he  had  paid  to  the  said  sheriff,  Isenring,  on  December  22, 
1897;  and  he  insisted  that,  before  the  service  of  said  peti- 
tion and  order  to  show  cause,  he  had  fully  and  in  all  respects 
complied  with  the  aforesaid  order  of  said  court. 

The  plaintiff  bank  demurred  to  the  answer  otSchrcmcJc^  as 
assignee,  on  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  defense  to  the  petition.  The  court  made  an 
order  overruling  the  demurrer,  with  $10  costs,  from  which 
the  plaintiff,  the  Second  Wa/rd  Samngs  Bcmk^  appealed. 

For  the  appellant  there  was  a  brief  by  H<ywwrd&  MaUory^ 
and  oral  argument  by  Scmrnd  Howard. 

For  the  respondent  there  was  a  Wiethy Sylvester^ Scheiber 
(&  Orth^  and  oral  argument  by  Fred.  Scheiber. 

PiNNEY,  J.  The  superior  court  of  Milwaukee  county, — 
under  and  by  virtue  of  the  process  of  which  the  property  in 
question  was  seized, —  made  an  order,  pursuant  to  the  provis- 
ions of  ch.  334,  Laws  of  1897,  dissolving  the  execution  levy, 
and  directing  the  delivery  of  said  property  then  in  the  hands 
of  the  sheriff  to  Schrcmch^  who  was  the  assignee  of  the  de- 
fendant Henes  for  the  benefit  of  his  creditors.  This  order 
was  reversed  by  the  supreme  court  [97  Wis.  250],  and  the 
cause  was  remanded  to  the  superior  court,  with  directions 
to  cause  to  be  restored  to  the  sheriff  of  Milwaukee  county 
the  property,  or  its  proceeds,  turned  over  by  the  order  of 
that  court  to  Henry  C.  Schrwncky  as  assignee  of  Louis  Henes, 
Jr.,  to  the  end  that  it  might  be  applied  in  satisfaction  of  the 
judgment  in  favor  of  the  Second  Wa/rd  SaA)ing8  Bank  of 
MUwa/iihee  against  said  Henes,  the  assignor.  In  obedience 
to  the  decision  of  the  supreme  court,  the  superior  court 
thereupon  made  an  order  directing  the  assignee  to  cause 
said  property  or  its  proceeds  to  be  so  restored  by  the  said 
assignee  to  the  said  sheriff,  and  applied  in  satisfaction  of  the 
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^execution  und^  which  the  sheriff  seized  it.  Under  and  pur- 
suant to  this  ordCT,  the  said  property  was  sold,  and  its  pro- 
ceeds were  applied  as  thus  directed. 

It  is  contended  by  the  appellant  bank  tiiiat  the  assignee, 
Sckranok^  was  a  wrongdoer,  and  that  he  converted  the  prop- 
erty to  his  own  use,  and  that  the  order  of  the  superior  court 
was  no  protection,  and  conferred  no  authority  for  said  sale 
of  the  property  and  such  disposition  of  its  proceeds.  The 
sheriff,  it  is  alleged,  surrendered  and  turned  over  the  said 
property  and  its  proceeds  to  the  said  assignee;  and  on  the 
^6th  of  June  the  superior  court  made  and  entered  its  order 
authorizing  and  permitting  the  assignee  to  sell  said  property, 
and  to  hold  the  proceeds  in  lieu  thereof.  The  assignee  sub- 
sequently restored  and  turned  over  to  the  said  sheriff  all  and 
singular  the  property  theretofore  turned  over  by  the  sheriff 
to  him,  and  the  proceeds  thereof,  and  it  was  accordingly 
sold  and  applied  as  stated  in  tiie  answer.  It  thus  appears 
that  the  property  in  question  was  sold,  and  its  proceeds  were 
properly  applied,  under  and  in  accordance  with  the  decision 
of  this  court  and  orders  made  in  accordance  therewith  by 
the  superior  court.  There  can  be  no  doubt  but  that  the  su- 
preme court,  on  said  appeal,  had  jurisdiction  of  the  parties, 
and  of  the  subject  matter  of  the  motion  to  direct  the  sheriff 
to  turn  over  the  property  he  had  taken  under  the  execution 
to  the  assignee,  and  to  direct  the  di^osition  thereof.  After 
reversing  the  order  of  the  superior  court,  it  remanded  the 
case  to  that  court,  with  directioto  to  cautae  to  be  restored 
to  the  sheriff  the  property  he  had  seized  upon  the  execution, 
and  which  had  been  turned  over  by  him  under  the  <Mxler  of 
that  court  to  the  assignee  of  Henes,  to  the  end  that  it  might 
be  applied  in  satisfaction  of  the  judgment  in  favor  of  the 
Seoond  Ward  Savinffs  Ba/nk  against  said  Henes.  The  prop- 
-erty  was  thus  subjected  to  the  authority  and  jurisdiction  of 
this  court,  which  was  exercised  under  and  by  virtue  of  the 
a»foresaid  orders  of  the  superior  court,  which  were,  in  sub- 
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stance  and  effect,  orders  of  the  supreme  court.  There  was 
therefore  no  lack  of  authority  or  jurisdiction  for  what  was 
done  under  said  orders,  and  there  was  no  irregularity  in  pro- 
curing any  of  the  orders  in  question.  The  orders  under  which 
the  sale  was  thus  made  and  the  money  so  applied  have  not 
been  reversed  or  set  aside,  but  are  still  valid,  subsisting  or- 
ders, and  there  can  be  no  doubt  that  they  furnish  ample  pro- 
tection and  justification  to  the  parties  who  so  acted  under 
them.  Northwestern  Iron  Co.  v.  Zand  <&  Hwer  Imp.  Co.  92 
Wis.  487;  T.  T.  Hay  dock  Carriage  Co.  v.  Pier,  78  Wis.  579. 

It  is  thus  shown  that  the  sheriff  and  assignee  were  not 
wrongdoers,  and  were  answerable  only  for  the  proper  net 
proceeds  of  the  sale  of  the  property;  and  each  of  them  was 
entitled  to  proper  and  reasonable  compensation  for  his  serv- 
ices and  expenses  out  of  the  fund,  to  be  ascertained,  taxed, 
and  allowed  by  or  under  the  direction  of  the  court.  It  was 
not  competent  for  either  of  them  to  tax  and  determine  the 
amount  to  which  he  was  thus  entitled.  It  does  not  appear 
that  any  specific  objection  was  made  to  the  charges  for  such 
services  and  expenditures  in  the  superior  court,  or  any  show- 
ing whatever  on  the  subject.  These  matters  may  be  prop- 
erly examined  and  determined  under  the  issues  joined  upon 
the  plaintiff's  petition.  We  perceive  no  error  in  the  order 
overruling  the  demurrer  of  the  plaintiff  to  the  answer  of  the 
assignee  and  respondent  to  the  petition  of  the  plaintiff. 

By  the  ConH. —  The  order  appealed  from  is  affirmed. 
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Fbninsulab  Lbad  &  OoLOB  Works,  Respondent,  vs.  Union 
Oil  &  Paint  Company  and  another,  Appellants. 

September  fS-^S^tember  £0, 1898. 

Constitutional  law:  Impairing  obligaticn  of  contracts:  Change  in  rem- 
edy: Attachment 

!•  A  statute  changing  the  remedy  so  as  to  impair  materiaUy  the  value 
of  existing  contracts  is  within  the  inhibition  of  sea  10,  art  I,  Const 
of  XJ.  Sb,  providing  that  no  state  shaU  pass  any  law  impairing  the 
obligation  of  contracts. 

8.  Thus,  sec.  3,  ch.  384^  Laws  of  1897  (providing  that  whenever  the  prop- 
erty of  an  insolvent  debtor  is  attached  or  levied  upon  by  virtue  of 
any  process  in  favor  of  a  creditor,  such  debtor  may,  within  ten  days 
thereafter,  make  an  assignment  of  aU  his  property  for  the  equal 
benefit  of  all  his  creditors  as  provided  by  law,  whereupon  aU  such 
attachments,  levies,  etc.,  shall  be  dissolved  and  the  property  attached 
or  levied  upon  shall  be  turned  over  to  the  assignee),  is  void  so  far 
as  it  attempts  to  take  away,  in  respect  to  debts  contracted  before 
its  enactment,  the  right  of  a  creditor  to  obtain,  by  attachment,  a 
preference  over  other  creditors.    Cassoday,  C  J.,  dissents. 

Appbal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    AJtrmed. 

At  the  time  eh.  334,  Laws  of  1897,  went  into  effect,  de- 
fendant Union  Oil  <&  Paint  Cornpany  was  indebted  to  plaint- 
iff for  merchandise  sold  defendant  by  plaintiff  in  the  regular 
course  of  business.  Subsequently  suit  was  brought  to  re- 
cover such  indebtedness,  and  the  property  of  the  defendant 
was  duly  attached  to  satisfy  the  plaintiff's  claim.  Within 
ten  days  after  the  attachment,  the  defendant  made  and  per- 
fected an  assignment  for  the  benefit  of  creditors,  and  there- 
after, pursuant  to  ch.  334  aforesaid,  moved  the  court  for  an 
order  vacating  the  attachment  in  consequence  of  the  mak- 
ing of  the  assignment.  The  motion  was  denied,  and  the 
petitioners  appealed. 

For  the  appellants  there  was  a  brief  by  D.  S.  Base  and 
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JShodffoody  Kemper  cfe  Bloodgood^  attorneys,  and  Jackson  B. 
KempeVy  of  counsel,  and  oral  argument  by  Jackaon  B,  Kem- 
per. They  contended,  inter  aUa^  that  many  changes  made 
in  existing  laws  which,  while  they  affect  the  remedy  yet 
leave  a  valid  and  subsisting  remedy,  have  been  held  valid, 
even  though  in  particular  instances  they  might  work  hard- 
ship, or  even  loss,  to  the  parties  holding  the  contract;  as  for 
instance,  statutes  relating  to  limitations  {Terry  v.  Anderson^ 
95  U.  S.  628),  or  statutes  increasing  the  time  to  answer  (Von 
Bcmrribach  v.  Bade^  9  Wis.  560).  It  is  generally  held  that 
the  right  to  a  particular  remedy  is  not  a  vested  right  if  there 
is  a  substantial  remedy.  Cooley,  Const.  Lim.  (5th  ed.),  443; 
FeopU  ex  rd.  WitJierlee  v.  Svp'rs  of  Essex  Co.  70  N.  T.  228; 
Corma.  ex  rd.  Springfidd  v.  ComrrCrs  of  Highway Sy  6  Pick. 
501;  Templeton  v.  Homey  82  HI.  491;  Frost  v.  Ilsley,  54  Me. 
345.  In  this  case  the  plaintiff  invoked  a  provisional  remedy 
which  has  not  yet  ripened  into  judgment,  and  consequently, 
until  that  has  been  done,  the  legislature  may  change  the 
remedy  or  take  it  away  altogether.  Freiberg  v.  Singer j  90 
Wis.  608;  Bigdow  v.  Pritcha/rdy  21  Pick.  169;  Baldwi/n  v. 
BmweUy  52  Vt.  57;  Baum  v.  Raphad,  57  Cal.  361.  The 
question  whether  the  denying  or  altering  of  a  remedy  im- 
pairs the  obligation  of  a  contract  is  one  of  reasonableness^ 
of  which  the  legislature  is  primarily  the  judge,  and  its  de- 
cision should  only  be  overruled  in  case  of  palpable  error. 
Antoni  v.  OreerJvow^  107  U.  S.  769;  McOahey  v.  Virginia^ 
135  id.  662. 

.  For  the  respondent  there  was  a  brief  by  Miller^  Noyes^ 
MiUer  <&  Wahly  and  oral  argument  by  Geo.  P.  Miller. 

Mabshall,  J.  When  the  contract  was  made  on  which 
the  writ  of  attachment  issued,  the  creditor  had  the  absolute 
right,  on  the  facts  set  forth  in  the  aflBdavit,  to  that  remedy 
to  secure  the  payment  of  the  indebtedness.  In  case  of  a  re- 
sort to  such  remedy  and  the  acquirement  of  a  lien  on  the 
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•debtor's  property  thereby,  there  was  nothing  in  the  law  of 
-assignments  for  the  benefit  of  creditors  whereby  the  cred- 
itor's right  of  preference  over  all  other  creditors  as  to  such 
property,  to  the  extent  of  the  attachment  lien,  could  be  taken 
away,  though  such  laws  had  all  the  elements  of  a  bankrupt 
law  even  to  the  absolute  discharge  of  all  debts  of  the  debtor 
on  his  conveying  his  property  not  exempt  from  attachment 
or  execution  for  the  benefit  of  his  creditors,  and  complying 
with  the  prescribed  procedure  in  such  cases.  All  assign- 
ments containing  preferences,  all  preferences  given  or  se- 
<5ured  by  the  act  of  the  debtor  by  confession  of  judgment 
within  sixty  days  of  the  making  of  an  assignment,  or  by 
giving  security  upon  or  parting  with  his  property  in  any 
manner  whatever,  in  contemplation  of  insolvency  within 
such  time,  were  declared  void,  provided  the  person  benefited 
thereby  knew,  or  had  reasonable  cause  to  believe,  the  debtor 
to  be  insolvent.  There  was  still  left  to  creditors,  however, 
the  remedy  of  securing,  by  attachment  or  garnishment  pro- 
ceedings conducted  in  good  faith,  a  preference  over  other 
creditors  of  the  debtor,  which  could  not  be  disturbed  by  a 
subsequent  assignment. 

With  that  condition  of  things  existing,  ch.  334,  Laws  of 
1897,  was  passed  for  the  purpose  of  taking  away  the  oppor- 
tunity for  obtaining  a  preference  by  attachment,  which  pur- 
pose was  eflfectually  accomplished  as  to  all  contracts,  whether 
then  existing  or  subsequently  made,  if  it  is  valid  as  to  such 
prior  contracts.  It  provides  in  sec.  3,  that,  "whenever  the 
property  of  an  insolvent  debtor  is  attached  or  levied  upon 
by  virtue  of  any  process  in  favor  of  a  creditor,  or  a  garnish- 
ment is  made  against  such  a  debtor,  such  debtor  may,  within 
ten  days  thereafter,  make  an  assignment  of  all  his  property 
and  estate  not  exempt  by  law,  for  the  equal  benefit  of  all 
his  creditors  as  provided  by  law,  whereupon  all  such  attach- 
ments, levies,  garnishments,  or  other  process  shall  be  dis- 
solved and  the  property  attached  or  levied  upon  shall  be 
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turned  over  to  such  assignee  or  receiver."  Prior  to  that  en- 
actment, no  assignment  could  in  any  way  defeat  a  debtor's 
prior  attachment.  The  act  not  only  took  away  the  remedy 
by  attachment,  but  left  none  whatever  to  the'  creditor  for 
the  collection  of  his  claim  except  that  of  participating  in 
the  assignment  proceedings  and  taking  his  distributive  share 
of  the  debtor's  property  equally  with  all  other  creditors  in 
proportion  to  their  respective  claims,  in  full  settlement  and 
discharge  thereof.  The  proceedings  in  this  case  raise  the 
single  question  of  whether  the  act  referred  to,  so  far  as  it 
attempts  to  take  from  creditors  rights  existing  when  it  took 
•eflfect,  is  void  because  prohibited  by  sec.  10  of  art.  I  of  the 
Constitution  of  the  United  States,  which  provides  that  "no 
state  shall  .  .  .  pass  any  law  impairing  the  obligation 
of  contracts." 

The  case  is  ruled  by  Second  Ward  Sav.  Bank  v.  Schranck, 
"97  "Wis.  250.  The  law  governing  the  subject  was  there  so 
fully  discussed  and  clearly  declared  in  the  exhaustive  opin- 
ion written  by  Mr.  Justice  Pinney,  that  little  if  anything 
<jan  be  added  to  it  or  said  without  danger  of  repeating  in 
substance  what  was  there  said.  The  decision  of  the  court, 
as  stated  in  unmistakable  language,  was  that  a  statute  af- 
fecting the  relations  between  debtor  and  creditor  as  to  exist- 
ing contracts,  so  as  to  impair  nuiterially  their  value  by  act- 
ing on  the  remedy  alone,  in  effect  substantially  impairs  the 
obligations  of  such  contracts  and  is  void  on  that  account  the 
same  as  though  such  legislation  acted  directly  on  the  con- 
tracts themselves.  That  was  but  reiterating  what  has  been 
said  by  tJiis  court  frequently  before,  and  by  the  highest 
court  in  the  land,  whose  judgments  as  to  the  meaning  of 
the  federal  constitution  are  binding  on  this  and  all  courts. 

The  question  really  «eeme  hardly  open  to  discussion  at  all 
at  this  late  day.  Courts  can  draw  no  distinction  between 
the  right  and  the  remedy  where  the  latter  affects  materially 
the  value  of  the  contract  obligation,  and  say  the  former  is, 
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and  the  latter  not,  within  the  scope  of  the  constitutional 
inhibition  upon  the  states.  The  debates  in  the  constitutional 
convention  show  most  clearly  that  legislative  interference 
with  the  rights  of  creditors  by  operating  upon  the  remedy 
for  the  enforcement  of  contracts  by  means  of  exemption 
laws,  stay  laws,  unreasonable  limitation  laws,  laws  bearing 
on  the  value  of  the  medium  of  payment,  tender  laws,  and 
other  like  ways,  were  the  very  mischiefs  which  it  was  in- 
tended to  prevent  under  the  new  order  of  things,  by  confer- 
ring upon  the  general  government  exclusive  power  to  coin 
money  and  fix  the  value  thereof,  and  by  prohibiting  the  states 
from  issuing  paper  money  6r  making  anything  but  gold  and 
silver  a  tender  in  the  payjnent  of  debts,  or  making  any  law 
impairing  the  obligation  of  contracts.  Mr.  Madison,  reply- 
ing to  objections  to  the  latter  prohibition,  in  that  it  Avould 
prevent  legislation  as  to  remedies  to  recover  debts,  and  to 
observations  that  circumstances  might  arise  rendering  such 
interferences  proper  and  essential,  said,  in  substance,  that 
the  inconvenience  would  be  overbalanced  by  the  utility  of 
it,  and  that,  without  an  absolute  prohibition,  evasions  might 
and  would  be  devised  by  the  ingenuity  of  legislatures.  The 
truth  of  that  observation,  and  the  wisdom  of  adopting  a 
safeguard  against  the  dangers  it  pointed  out,  are  evidenced 
by  the  repeated  attempts  to  overcome  such  safeguard,  some 
of  which  attempts,  it  may  be  claimed  with  reason,  have 
successfully  passed  the  scrutiny  of  the  court  which  is  the 
special  guardian  of  the  constitution;  but  no  attempt  such 
as  the  one  under  consideration,  it  is  believed,  has  been  suc- 
cessful, though  it  was  early  insisted  that  a  law  acting  merely 
upon  the  remedy  was  not  within  the  constitutional  prohibi- 
tion. ^ 

In  Green  v.  BiddUy  8  Wheat.  1,  it  was  insisted  that  the  law 
there  considered  was  valid  because  it  acted  merely  upon  the 
remedy,  not  upon  the  right,  and  in  deciding  the  point  the 
court  said :  "  It  is  no  answer  to  the  law  to  say  it  is  a  regula- 
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tion  of  the  remedy,  not  the  right.  If  the  act  so  changes  the 
nature  and  extent  of  existing  remedies  as  to  materially  im- 
pair the  right,  it  is  just  as  much  a  violation  of  the  contract 
as  if  it  directly  overturned  the  right."  That  language  was 
approved  in  Branson  v.  Emziey  1  How.  311,  the  court  speak- 
ing by  Chief  Justice  Taney  to  the  effect  that  it  is  manifest 
that  the  obligations  of  contracts  and  the  rights  of  parties 
under  them  may  be  eflfectually  destroyed  by  acting  on  the 
remedy,  and  that  no  one  can  rightfully  claim  any  difference 
in  the  result  between  retrospective  laws  declaring  contracts 
void,  and  such  laws  so  affecting  the  remedy  for  their  enforce- 
ment as  to  materially  impair  their  value.  In  Ov/rm  v.  Bwrry, 
15  Wall.  610,  the  question  of  whether  an  act  changing  the 
law  in  relation  to  exemptions  from  execution  injuriously  to 
creditors,  was  invalid  as  to  existing  debts,  was  presented  and 
the  decision  was  in  the  affirmative,  Mr.  Justice  Swayne,  who 
delivered  the  opinion,  saying:  "The  legal  remedies  for  the 
enforcement  of  a  contract,  which  belong  to  it  at  the  time  and 
place  where  it  is  made,  are  a  part  of  its  obligation.  A  state 
may  change  them,  provided  the  change  involves  no  impair- 
ment of  a  substantial  right.  If  the  provision  of  the  con- 
stitution or  the  legislative  act  of  a  state  fall  within  the 
category  last  mentioned,  they  are  to  that  extent  utterly  void. 
They  are,  for  all  the  purposes  of  the  contract  which  they 
impair^as  if  they  had  never  existed."  In  Edwa/rds  v.  Kear- 
zeyy  96  TJ.  S.  595,  the  validity  of  a  law  increasing  the  amount 
of  property  exempt  from  execution,  as  to  then  existing  con- 
tract obligations,  was  the  point  at  issue,  and  in  support  of 
the  law  it  was  argued  that  remedies  existing  when  the  con- 
tract is  made  do  not  become  a  part  of  its  obligations,  there- 
fore a  change  in  that  regard  does  not  deny  the  creditor's 
rights,  but  merely  regulates  the  manner  of  enforcing  them. 
To  that  contention  the  court,  by  Mr.  Justice  Swayne,  an- 
swered that  the  obligations  of  a  contract  include  everything 
within  its  obligatory  scope,  and  among  such  elements  noth- 
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ing  is  more  importaiit  than  the  means  o£  enforcement;  they 
are  the  breath  of  its  vital  existence,  without  which  the  con- 
tract, as  such,  in  the  view  of  the  law,  ceases  to  be ;  rights  and 
remedies  are  so  inseparably  connected  that  neither  can  exist 
Avithout  the  other.  All  laws  which  subsist  when  the  con- 
tract is  made  enter  into  it  and  form  a  part  of  it  as  if  they 
were  expressly  incorporated  in  its  terms.  Such  rule  com- 
prises those  that  affect  its  validity,  construction,  and  dis- 
charge, and  its  enforcement  as  weU,  and  one  of  the  tests  of 
whether  a  contract  has  been  impaired  by  legislation  is  that 
its  value  has  been  by  that  means  diminished ;  for  it  is  not,  by 
the  constitution,  to  be  impaired  at  all  in  any  manner  or  for 
any  cause. 

Applying  the  foregoing  to  the  situation  presented  by  this 
case,  there  can  be  but  one  answer  to  the  legal  issue  before 
us.  Not  that  remedies  cannot  be  changed  at  all,  but  that 
they  cannot  be  changed  at  all  so  as  to  affect  materially  the 
value  of  existing  contract  obligations.  Certainly,  if  a  law 
changing  the  legal  exemptions  of  property  from  the  pay- 
ment of  debts  comes  within  that  rule,  a  law  placing  all  the 
property  of  the  debtor  beyond  the  right  of  adversary  pro- 
ceedings for  the  collection  of  debts,  leaving  only  the  rem- 
edy of  taking  a  distributive  share  in  insolvency  proceedings, 
however  small,  in  full  discharge  of  the  indebtedness,  must 
be  within  the  rule.  As  well  said  by  District  Judge  Seaman 
of  the  United  States  circuit  court  for  the  Eastern  district 
of  Wisconsin,  in  Seath  <&  Milligcm  Mfg.  Co.  v.  Union  0.  <& 
P.  Co.y  recently  decided  and  reported  in  83  Fed.  Eep.  770, 
involving  the  same  question:  "We  cannot  entertain  any 
reasonable  doubt  that  the  inhibition  applies  in  this  case." 
When  the  contract  was  made  it  became  a  valuable  part  of 
it  that  if  the  debt  were  fraudulently  contracted  the  creditor 
might  secure  his  claim  by  attaching  the  debtor's  property. 
The  contingency  arose.  The  valuable  remedy,  without  which, 
under  the  circumstances,  the  value  of  the  contract  was  ma- 
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terially  lessened  if  not  wholly  destroyed,  was  resorted  to, 
and  then  the  creditor  was  confronted  with  the  fact  that  in 
the  meantime  the  legislature  had  attempted  to  empower  the 
debtor  to  destroy  that  remedy,  leaving  the  creditor  no  way 
of  effectnally  securing  his  claim. 

A  specific  reference  to  authorities  on  the  subject  discussed 
would  not  be  at  all  complete  without  the  following:  Louiai- 
ana  v.  New  Orlecm%^  102  U.  S.  203 ;  Denny  i?.  Bennett^  128 
U.  S.  4:89;  Bamitz  v.  Beverly y  163  U.  S.  118;  Slocme  v.  Chin^ 
iqvy^  22  Fed.  Kep.  213;  SeibeH  v.  Lewis,  122  U.  S.  284; 
Shaj>leigh  v.  San  Angelo,  167  U.  S.  646.  In  the  last  case 
cited  it  was  held  that  the  owner  of  an  obligation  for  the 
payment  of  money  is  entitled  not  merely  to  the  contract  of 
payment  expressed  therein,  but  to  the  remedies  existing 
when  the  contract  was  made,  by  implication  of  law.  Ta 
the  same  effect,  said  Mr.  Justice  Field  in  Zouisiana  v.  New 
Orlea/nSy  supra,  the  obligation  of  a  contract  in  a  constitu- 
tional sense  is  the  means  provided  for  its  enforcement;  that 
which  lessens  such  means  impairs  the  obligation.  And  again, 
said  Mr.  Justice  Milleb  in  Sloane  v.  Chmiquy,  supra,  as  re- 
gards previously  existing  debts,  a  law  which  takes  away  the 
right  of  a  creditor  to  attach  the  property  of  his  debtor,  aa 
such  law  existed  at  the  time  the  debt  was  contracted,  is 
void. 

True,  as  often  suggested  in  support  of  retrospective  laws 
that  aflfect  contract  obligations  by  acting  merely  upon  the 
remedy,  laws  abolishing  imprisonment  for  debt  and  chang- 
ing the  statutory  period  for  the  commencement  of  actions 
to  enforce  contract  obligations  have  been  sustained;  but  as 
to  the  former  they  were  sustained  because  imprisonment 
for  debt  was  not,  strictly  so  called,  a  remedy  for  the  col- 
lection of  debts,  but  a  punishment, —  as  regards  the  mere 
collection  of  debts  the  very  opposite  of  a  remedy;  and  as 
to  laws  changing  the  statutory  period  of  limitation  upon 
the  enforcement  of  contracts,  they  have  only  been  sustained 
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when  the  change  left  ample  opportunity  for  such  enforce- 
ment, so  as  not  to  materially  impair  the  value  of  pre-existing 
contracts.    JESwards  v.  Kea/rzey^  96  D".  S.  595. 

The  conclusion  reached  here  has  been  the  settled  law  of 
this  court  since  first  the  question  was  presented  to  it  for  de- 
termination. Going  back  to  the  able  opinion  of  Chief  Jus- 
tice Dixon  in  Yon  Baumhach  v.  Bade^  9  Wis.  559,  we  find 
the  court  quoting  and  following  closely  Branson  v.  Kimie^ 
1  How.  311,  to  the  eflfect  that  a  contract  includes,  by  impli- 
cation, the  law  for  its  enforcement  as  the  same  existed  at  its 
inception,  and  any  change  materially  impairing  the  rights 
or  interests  of  the  parties,  so  it  may  be  said  the  contract 
obligation  is  impaired,  is  within  the  constitutional  inhibi- 
tion and  void. 

True,  as  contended  by  counsel  for  appellants,  there  is  lan- 
guage in  Freiberg  v.  SingeTy  90  Wis.  608,  which,  when  read 
apart  from  the  questions  there  raised  and  decided,  appears 
to  be  in  confiict  with  earlier  cases  in  this  court  and  the  law 
as  here  stated,  but  it  must  be  remembered  that  nothing  is 
deemed  decided  in  any  case,  for  the  purposes  of  future  cases, 
but  the  questions  upon  which  the  decision  turns.  A  validat- 
ing act  had  been  passed  affecting  assignments  for  the  benefit 
of  creditors  after  a  garnishee  creditor  had  obtained  a  lien  on 
the  property  of  his  debtor  by  garnishee  proceedings.  After 
such  act  went  into  effect,  the  trial  court  held  that  the  as- 
signment related  back  to  the  attempted  making  of  it,  and 
dismissed  the  garnishee  proceedings.  The  question  raised 
on  that  situation  was  whether  the  act  was  retroactive  and, 
if  so,  whether  it  was  void  as  an  exercise  of  judicial  power. 
As  to  whether  it  was  within  the  condemnation  of  the  con- 
stitutional inhibition  against  state  legislation  impairing  the 
obligation  of  contracts  was  not  suggested  in  the  briefs  of 
counsel  or  on  the  oral  argument,  or  considered  by  the  court. 
If  it  had  been,  whether  the  decision  of  the  case  would  have 
been  the  same  may  be  left,  for  the  present  at  least,  to  be  as- 
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sumed  from  the  reasoning  of  this  opinion  and  others  in 
this  court  to  which  we  have  referred.  The  langucige  of  Mr. 
Justice  PiNNEY,  to  the  effect  that  the  remedy  was  given  by 
statute  and  until  the  action  had  proceeded  to  judgment  the 
legislature  might  change  it  or  take  away  the  right  of  action 
altogether,  was  an  answer  solely  to  the  claim  that  such  legis- 
lation was  an  attempt  to  exercise  judicial  power,  not  by  any 
means  a  declaration  that  the  legislature  may  act  at  will  be- 
fore judgment  on  the  remedy  for  the  enforcement  of  con- 
tract obligations,  regardless  of  whether  it  impairs  such  obli- 
gations. 

By  the  Court — The  order  is  affirmed. 

Cassodat,  C.  J".  The  decision-^f  this  case  appears  to  be 
within  the  scope  of  the  opinion  filed  on  behalf  of  the  major- 
ity of  the  court  in  Second  Wa/rd  Sam.  Bank  v.  Schranck^  97 
Wis.  250-268.  I  filed  a  dissenting  opinion  in  that  case. 
For  the  reasons  given  in  that  opinion  I  am  compelled  to  dis- 
sent in  this  case.  To  my  mind,  the  obligations  of  the  con- 
tract were  not  impaired  by  the  mere  modification  of  the 
statutory  remedy  so  far  as  to  dissolve  the  attachment  if 
made  within  ten  days  prior  to  the  debtor's  assignment  for 
the  benefit  of  his  creditors.  In  fact,  it  is  less  objectionable 
in  that  respect  than  it  was  to  absolutely  abolish  the  remedy 
by  imprisonment  for  debt,  which  existed  before  the  federal 
constitution  was  adopted.  As  this  case  turns  upon  a  ques- 
tion which  can  only  be  authoritatively  decided  by  the  su- 
preme court  of  the  United  States,  I  do  not  feel  bound  by  the 
former  decision  mentioned. 
Vol.  100—33 
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Shores  Lumber  CoMPAmr  Respondent,  vs.  Starke  and  an- 
other, Executors,  Appellants. 

September  S — September  20, 1898. 

(1)  Review  on  appeal  (2,  8)  Contrails:  Pleading:  Alternative  claims 
as  to  damages:  Election:  Failure  to  furnish  vessel:  Measure  of 
damxiges, 

1.  In  the  absence  of  a  motion  for  a  new  trial  the  supreme  court  cannot 
review  the  evidence  to  determine  whether  it  supports  the  verdict. 

2l  In  an  action  for  breach  of  a  contract  by  which  plaintiff  had  char- 
tered for  an  entire  season  a  steam  barge  on  the  Great  Lakes,  the 
complaint  is  held  to  state  but  one  cause  of  action  although  it  claims 
damages  both  on  the  theory  of  an  advance  in  the  freight  rates 
which  plaintiff  was  compelled  to  pay  and  on  the  theory  of  a  fall  in 
the  price  of  the  commodity  which  should  have  been,  but  was  not, 
transported  to  market  during  that  season;  and  it  was  not  error  to 
refuse  to  require  plaintiff  to  elect  between  such  claims,  where  a 
recovery  was  finally  allowed  upon  the  latter  theory  only,  in  accord- 
ance with  the  facts  foimd  in  a  special  verdict.  • 

8L  It  appearing  in  such  action  that  the  plaintiff  used  reasonable  dili- 
gence to  secure  other  means  of  transportation,  and  was  unable  to 
do  so;  that  the  lumber  designed  for  transportation  had  no  market 
price  at  the  point  of  shipment,  and  could  not  be  sold  there;  and 
that  the  plaintiff  transported  the  same  to  market  at  as  early  a  date 
as  possible  the  next  season,  and  was  compelled  to  sell  it  at  a  less 
price  than  the  market  price  when  the  same  should  have  been  de- 
livered under  the  contract,  he  was  properly  allowed  to  recover  as 
damages  the  difference  between  the  market  price  at  the  place  of 
sale  when  the  lumber  ought  to  have  been  carried  under  the  con- 
tract, and  the  market  price  when  it  could  be  carried  and  sold  the 
following  season;  also  the  cost  of  insurance,  and  the  value  of  the 
use  of  the  proceeds  of  the  lumber  that  could  have  been  carried, 
from  the  close  of  navigation  until  it  could  be  carried  and  marketed 
the  following  season. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwaukee 
county:  D.  II.  Johnson,  Circuit  Judge.    Affirm^, 

On  January  4, 1892,  plaintiff  made  a  contract  with  defend- 
ants' decedent,  Conrad  Starke,  by  which  the  plaintiff  char- 
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tered  Starke's  steam  barge  for  the  entire  season  of  1892  to 
carry  lumber  from  Ashland  to  Chicago  and  other  lake  ports 
at  the  "going  rate  "  for  freights;  said  barge  to  be  ready  to 
sail  at  the  opening  of  navigation.  Through  some  delay  by 
the  builders,  the  barge  did  not  golnto  commission  until  about 
August  27,  1892,  at  which  time  it  was  placed  at  plaintifif's 
service,  and  continued  carrying  lumber  until  the  season 
closed.  The  plaintiff  brought  this  action,  setting  up  the 
contract,  and  alleging  that  Starke  failed  to  carry  about 
7,000,000  feet  of  lumber,  which  he  could  have  carried  had 
the  barge  been  in  readiness  at  the  opening  of  the  season, 
and  that  the  rates  advanced  later  in  the  fall,  and  that  by 
reason  of  such  failure  it  was  compelled  to  pay  excessive 
freight  rates  to  the  amount  of  $7,000.  As  another  ground 
of  damages  the  plaintiff  alleged  that,  by  reason  of  the  prom- 
ises of  Starke  that  the  boat  would  be  forthcoming,  it  kept  a 
large  quantity  of  lumber  on  its  docks  ready  for  shipment, 
which  it  was  compelled  to  carry  over  the  winter  and  was 
unable  to  sell,  and  was  then  deprived  of  the  use  of  the  money, 
and  was  compelled  to  pay  taxes,  interest,  and  insurance,  and 
that  when  the  same  was  marketed  in  the  spring  the  price  of 
lumber  had  fallen,  and  it  lost  about  $1  per  1,000  feet  on  the 
average.  •• 

The  defendants  admitted  the  contract,  and  set  up  by  way 
of  counterclaim  a  claim  for  damages  for  unnecessarily  delay- 
ing the  barge,  to  the  amount  of  $2,000.  Starke  died,  and 
the  action  was  revive4  against  his  executors. 

On  the  trial  a  special  verdict  was  rendered,  in  which  the 
jury  found,  among  other  things,  that  plaintiff's  loss  by  rea- 
son of  the  rise  in  price  of  freights  during  the  residue  of  the 
season  of  navigation  was  $2,400;  that  plaintiff's  damages  for 
the  fall  of  prices  in  lumber  which  should  have  been  carried 
was  $5,280,  and  for  insurance  $560;  that  its  loss  of  the  use 
of  proceeds  of  the  same  was  $1,690 ;  that  plaintiff  was  dili- 
gent in  attempting  to  secure  vessels  to  transport  the  lumber. 
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Upon  the  counterclaim  the  jury  allowed  $600  for  delaying 
the  barge.  Both  parties  moved  for  judgment  on  the  verdict, 
and  the  court  permitted  plaintiff  to  take  judgment  for  fall  in 
price  of  lumber,  $5,280,  cost  of  insurance,  $560,  and  use  of 
proceeds  of  lumber,  $1,690,  less  the  amount  of  defendants' 
damages  as  above  stated.  No  motion  for  a  new  trial  was 
made.  The  defendants  appeal  from  the  judgment  as  above 
stated. 

J/".  G.  Krcmse^  for  the  appellants,  contended,  inter  alia^ 
that  plaintiff  is  not  entitled  to  any  such  special  damages  as 
are  claimed  and  proven  in  this  case.  At  the  time  of  the 
making  of  this  contract  no  such  special  damages  were  in 
the  contemplation  of  either  party,  or  were  likely  to  result 
as  a  breach  thereof.  Both  the  complaint  and  the  evidence 
are  silent  as  to  any  notice  from  the  plaintiff  to  the  defend- 
ant, at  the  time  of  the  making  of  the  contract,  of  the  facts 
upon  which  such  damages  are  based  so  as  to  charge  the  de- 
fendant with  notice  or  knowledge  thereof.  ITiUv,  Ghipman^ 
59  Wis.  211 ;  Cockbum  v,  Ashland  L,  Co,  54  id.  619 ;  Poposkey 
V,  Munhwitz,  68  id.  322;  Harvey  v.  G.  &  P.  P.  P.  Go.  124 
ilass.  421;  Pi^falo  Pari  Wire  Go.  v.  Phmip9,  64  Wis.  338; 
Pradley  v.  (7,  M.  c&  St.  P.  P.  Go.  94  id.  44;  OuetzTcow  Pros. 
Go.  V.  A.  H,  Andrews  d&  Go.  92  id.  214.  If  the  breach  of  this 
contract  had  occurred  at  or  near  the  close  of  navigation  in- 
stead of  the  opening  of  navigation,  a  different  result  might 
be  claimed,  because  then  the  defendant  might  reasonably 
expect  that  it  would  be  a  physical  impossibility  to  obtain  any 
other  conveyance.  Under  the  surrounding  circumstances  of 
this  contract  the  only  resulting  damage  to  the  plaintiff  was 
the  difference  in  the  cost  of  transportation.  Oahes  v.  Pick- 
ardson^  2  Lowell,  173,  and  cases  cited;  The  Oregon^  55  Fed. 
Kep.  676;  Higgvnson  i?.  WeM^  14  Gray,  165;  Ogden  v.  Mar- 
shaUj  8  N.  T.  340.  If  the  plaintiff  can  recover  for  loss  of 
profits  on  the  lumber  which  should  have  been  carried,  the 
measure  of  damages  is  the  difference  between  the  market 
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price  at  the  port  of  delivery  and  the  value  at  the  port  of 
shipment,  with  cost  of  transportation  added,  at  the  time  of 
the  breach.  Ward's  C,  <&  P.  Z.  Co.  v.  Elhma,  34  Mich.  439; 
Bracket  v.  McNair^  14  Johns.  170;  O^  Conner  v.  Forster^  10 
Watts,  418;  McOovern  v.  Lewie^  56  Pa.  St.  231 ;  Fox  v.  Hay- 
wa/rdy  4  Brewster,  32;  Forsyth  v.  Palmer^  14  Pa.  St.  96; 
Bridgman  v.  The  Emily ^  18  Iowa,  509;  Galena  &  C.  U.  M. 
Co.  V.  BaCy  18  111.  488;  Sangamon  &  M.  B.  Co.  v.  Henry ^  14 
id.  156;  Iforth  Tra/asp.  Co.  v.  McCUry^  66  id.  237;  3  Suth. 
Dam.  (2d  ed.),  §  899;  Hale,  Dam.  §§  102, 103;  Harvey  v.  C. 
(k  P.  B.  B.  Co.  124  Mass.  421 ;  Cowley  v.  Damdson^  13  Minn. 
92.  Any  doctrine,  fixing  a  valuation  upon  the  goods  at  the 
time  of  actual  delivery  at  the  port  of  destination,  has  been  ap- 
plied only  where  the  goods  have  been  actually  taken  into  pos- 
session by  the  carrier,  and  through  misfeasance  or  negligence 
the  goods  were  delayed  upon  the  voyage.  The  Oregon^  55  Fed. 
Eep.  676;  Wa/rdv.  N.  Y.  C.  B.  Co.  47  K  Y.  29;  Peet  v.  C. 
c&  N.  W.  B.  Co.  20  Wis.  594.  If  there  was  no  market  price 
for  the  lumber  at  Ashland  it  was  the  duty  of  the  plaintiff 
to  show  what  it  was  actually  worth  on  their  dock  at  that 
place.  Masterton  v.  Brooldyn^  7  Hill,  61;  Todd  v.  Gamble^ 
148  '^.  T.  382;  HiU  v.  Chijpmxm,  59  Wis.  214;  1  Suth.  Dam. 
(2d  ed.),  §  445. 

For  the  respondent  there  was  a  brief  by  Hoyt  &  OlweUy 
attorneys,  and  C.  E.  Kremer^  of  counsel,  and  oral  argument 
by  F.  M.  Hoyt. 

Bardeen,  J.  There  having  been  no  motion  for  a  new 
trial,  this  court  cannot  properly  review  the  evidence  to  de- 
termine whether  it  does  or  does  not  support  the  verdict. 
**  The  verdict  must  be  taken  as  sustained  by  the  evidence,  and 
the  only  questions  to  be  inquired  into  upon  an  appeal  from 
the  judgment  are  the  errors,  if  any,  arising  upon  the  trial  in 
the  admission  or  rejection  of  evidence,  in  the  instruction  of 
the  court  to  the  jury,  or  otherwise  in  the  conduct  of  the 
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trial."  Anstedt  ^.  BenUey^  61  Wis.  639;  Reed  'O.  Madison^ 
85  Wis.  667.  For  this  reason,  as  to  such  alleged  errors  as 
require  an  examination  of  the  evidence,  beyond  the  rules 
above  stated,  the  defendants  must  be  deemed  to  be  foreclosed. 

It  is  claimed  that  the  court  ought  to  have  compelled  the 
plaintiff  to  elect  upon  which  cause  of  action  stated  in  the 
complaint  it  would  stand.  This  objection  presupposes  that 
two  causes  of  action  are  therein  stated.  This  is  not  so. 
Only  one  cause  of  action  is  stated,  and  that  is  for  damages 
for  breach  of  the  charter  contract.  The  complaint  does, 
however,  state  two  theories  as  to  the  measure  of  damages, 
depending  upon  how  the  jury  shall  find  the  facts.  My  per- 
sonal opinion  is  that  these  two  theories  are  inconsistent,  but 
the  majority  of  the  court  think  otherwise,  and  the  case 
must  be  disposed  of  in  deference  to  that  ruling.  The  court 
allowed  testimony  to  be  offered,  and  required  the  jury  to 
find,  upon  both  theories,  and,  npon  the  application  for  judg- 
ment, denied  relief  as  to  the  one.  One  theory  was  based 
upon  rise  in  freight  rates,  and  the  other  upon  depreciation 
in  price  of  lumber,  etc.  The  jury  found  on  both,  but  the 
court  ruled  that  the  plaintiff  was  only  entitled  to  relief  upon 
the  latter.  This  ruling  is  held  to  be  proper,  in  view  of  the 
facts  found  in  the  special  verdict. 

It  is  further  urged  that  the  court  erred  in  denying  defend- 
ants' motion  for  a  nonsuit.  A  suflBcient  answer  to  this  con- 
tention is  that  a  breach  of  the  charter  contract  was  admitted, 
and  on  any  theory  of  the  case  it  should  have  been  submitted 
to  the  jury.  But  it  is  said  that  the  plaintiff  has  not  sub- 
mitted any  proof  as  to  the  proper  measure  of  damages,  and 
therefore  the  court  should  have  given  judgment  for  defend- 
ants, deducting  only  nominal  damages  for  plaintiff  from  the 
amount  found  due  on  the  counterclaim.  The  damage  al- 
lowed was  the  difference  in  the  market  price  of  the  lumber 
at  Chicago  during  the  time  lumber  ought  to  have  been  car- 
ried under  the  contract,  and  the  price  when  it  could  be 
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carried  and  sold  the  following  season;  also  the  cost  of  insur- 
ance, and  the  value  of  the  use  of  the  proceeds  of  the  lumber 
that  could  have  been  carried,  from  the  close  of  navigation  in 
1892  until  it  could  be  carried  and  marketed  in  1893.  Under 
the  contract  in  suit,  when  it  became  evident  that  Starke  was 
not  going  to  get  his  vessel  around  in  season  to  carry  the 
lumber,  it  was  plainly  plaintiffs  duty  to  use  reasonable  dili- 
gence to  secure  other  carriers,  and  thus  prevent  loss.  Brad- 
ley V.  DentoTij  3  Wis.  557;  Pqposkey  v.  MunhwitZy  68  Wis. 
322.  The  jury  found  that  plaintiff  used  reasonable  efforts 
in  that  respect,  and  the  evidence  shows  that  other  vessels 
could  not  be  secured. 

If  the  plaintiff  had  secured  other  barges,  and  had  been 
compelled  to  pay  increased  freight  rates,  then  the  true  meas- 
ure of  damages  would  have  been  the  difference  between  the 
contract  price  and  the  price  the  company  was  obliged  to 
pay.  The  Oregon,  6  U.  S.  App.  581,  55  Fed.  Eep.  666.  It 
must  be  accepted  as  a  verity  that  plaintiff  could  not  secure 
other  vessels  to  transport  the  lumber,  and  hence  the  rule  of 
damages  above  stated  does  not  apply.  There  were  no  other 
means  of  shipment,  except  by  rail,  and  whether  it  would 
have  been  feasible  to  adopt  this  means  of  transportation 
does  not  appear  in  the  case.  In  Ward'^8  C.  &  P,  Z.  Co.  v. 
ElMns,  34  Mich.  440,  there  was  a  failure  by  defendant  to 
carry  some  cargoes  of  salt.  Plaintiff  was  unable  to  secure 
other  lake  transportation,  because  of  the  close  of  navigation. 
He  then  shipped  it  by  rail,  in  small  lots,  and  sought  to  charge 
the  defendant  with  the  difference  in  rates.  Kecovery  was 
denied  because  the  means  adopted  to  carry  the  salt  were 
unreasonably  expensive  and  excessive,  and  it  was  held  that 
the  measure  of  damages  was  the  difference  between  the 
market  value  of  the  salt  at  Chicago  and  Bay  City,  less  the 
amount  of  freight  fixed  by  the  contract. 

Bracket  v.  McNoAr,  14  Johns.  170;  O^ Conner  "o.  ForsteVy 
10  Watts,  418,  and  many  if  not  all  of  the  cases  cited  by  de- 
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fendants  to  sustain  the  measnre  of  damages  aboye  stated, 
are  cases  where  the  shipper  had  not  attempted  to  secure 
other  means  of  transportation,  and  where  the  commodity  in 
question  had  a  market  value,  both  at  the  point  of  shipment 
and  at  the  port  of  destination,  at  the  time  of  the  breach. 
This  might  aflford  an  easy  and  ready  means  of  ascertaining 
the  exact  injury  sustained.  But  here  the  circumstances  are 
quite  different.  The  testimony  is  undisputed  that  Starke  was 
urged  to  hurry  with  his  boat,  and,  if  his  boat  was  not  ready, 
to  send  other  vessels;  that  they  were  short  in  shipments, 
and  must  have  more  boats.  It  is  also  in  proof  that  there 
was  a  lively  demand  for  this  kind  of  lumber  in  Chicago,  on 
account  of  the  World's  Fair,  and  that  a  great  amount  of 
building  was  being  done.  It  is  also  undisputed  that  the 
lumber  had  no  market  price  at  Ashland,  and  could  not  be 
sold,  although  efforts  were  made  to  sell  it  there  during  the 
summer  and  winter.  The  lumber  was  detained  there  over 
the  winter  by  Starke's  default,  and  was  marketed  the  follow- 
ing spring  at  a  reduced  price.  Because  the  lumber  had  no 
market  value  in  Ashland,  it  is  evident  that  the  rule  laid 
down  by  the  authorities  noted  can  have  no  application. 
This  court  is  of  the  opinion  that  the  rule  adopted  by  the 
trial  court  is  the  proper  rule  applicable  to  such  a  situation. 
The  lumber  was  taken  to  market  with  all  convenient  speed, 
and  sold.  Upon  such  sale  the  plaintiff  realized  a  less  price 
than  it  would  have  realized  had  Starke  carried  the  lumber 
as  agreed.  It  was  deprived  of  the  use  of  the  proceeds  for 
some  time,  and  was  put  to  expense  for  insurance  in  the  mean- 
time. These  are  elements  of  damage  flowing  directly  from 
Starke's  breach  of  duty,  and  may  reasonably  be  said  to  have 
been  within  the  contemplation  of  the  parties.  They  are  not 
in  the  nature  of  special  damages,  to  recover  which  notice  to 
the  contracting  party  must  be  shown. 

It  aflBrmatively  appearing  that  plaintiff  used  reasonable 
diligence  to  secure  other  means  of  transportation,  and  was 
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unable  to  do  so;  that  the  lumber  had  no  market  price  in 
Ashland,  and  could  not  be  sold  there;  that  the  plaintiff 
transported  the  same  to  market  at  as  early  a  date  as  possible, 
and  was  compelled  to  sell  at  a  less  price  than  the  market 
price  when  the  same  should  have  been  delivered, —  we  see 
no  reason  why  it  may  not  recover  the  damages,  resulting  di- 
rectly and  proximately  from  the  breach  of  the  contract. 
Such  were  the  damages  allowed,  and  any  other  rule  would 
have  worked  an  injustice  that  cannot  be  tolerated. 

The  fourth  instruction  requested  by  defendants  and  re- 
fused by  the  court  had  no  application  to  the  case  presented. 
The  plaintiff  did  not  claim  that  it  had  secured  other  vessela 
to  carry  the  lumber  Starke's  boat  was  to  carry,  and  there- 
fore an  instruction  based  upon  any  such  supposition  was  be- 
yond the  issues  and  wholly  inapplicable. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Obebotwefbr,  Administrator,  Respondent,  vs.  Pabst,  Appel- 
lant. 

September  5— September  SO,  1898. 

Negligence  causing  death:  Operation  of  passenger  elevator:  Evidence. 

L  It  is  the  duty  of  the  proprietor  of  an  office  building  to  see  that  the 
passenger  elevators  operated  by  him  therein  are  properly  and  safely 
constructed,  and  that  they  are  operated  with  the  highest  degree 
of  skill  commensurate  with  or  proportionate  to  the  possibility  of 
injury  to  passengers  using  them. 

2.  In  an  action  to  recover  for  the  death  of  a  person  who  fell  into  the 
shaft  while  attempting  to  enter  a  passenger  elevator  in  defendants 
office  building,  the  evidence  —  showing,  among  other  things,  that 
the  man  in  charge,  after  stopping  the  car  and  opening  the  door, 
started  to  close  the  door  again  and  to  raise  the  car  so  that  its  floor 
would  be  level  with  that  of  the  building,  telling  the  deceased,  who 
was  attempting  to  enter  the  car,  to  "  wait  a  minute; "  and  that  de- 
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ceased  stumbled  and  fell  against  him,  causing  him  to  throw  the 
levor  wide  open,  so  that  the  car  shot  upward,  while  deceased  fell 
into  the  shaft, —  is  held  sufficient  to  warrant  the  submission  of  the 
case  to  the  jury  on  the  question  of  negligence. 
S.  The  question  in  such  case  being  whether  or  not  the  elevator  was 
negligently  operated  at  the  time  of  the  accident^  evidence  to  show 
that  the  operator  was  inexperienced  and  incompetent  tended  to 
raise  a  collateral  and  immaterial  issue,  and  its  admission  was  error 
prejudicial  to  defendant. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.    Beversed. 

This  was  an  action  brought  by  the  plaintiflF,  as  adminis- 
trator of  the  deceased,  Birnbaum,  to  recover  damages  for 
personal  injury  resulting  in  his  almost  immediate  death,  in 
consequence,  as  it  is  charged,  of  the  negligence  and  careless 
management  of  an  elevator  in  defendant's  office  building, 
known  as  the  "  Pabst  Building  "  in  Milwaukee.  There  were 
three  elevators  running  in  a  shaft  175  feet  in  height,  carry- 
ing passengers  to  and  from  fourteen  diflferent  floors.  The 
complaint  charged  that  the  death  of  Birnbaum  was  caused  by 
the  carelessness  and  negligence  of  the  defendant  and  his  serv- 
ant and  employee,  in  allowing  the  car  or  cage  to  start  and  flj^ 
swiftly  upward  at  the  instant  Birnbaum  attempted  to  step 
into  it,  by  reason  whereof  he  fell  into  the  opening  caused 
thereby,  and  do\vn  the  shaft  of  the  elevator;  and  charged 
negligence  and  unskilfulness  in  the  management  of  the  ele- 
vator by  the  operator,  and  that  he  was  unfit,  unsafe,  and  in- 
competent to  run  and  operate  the  elevator.  The  door  of 
the  car  or  cage  was  locked  and  unlocked  from  the  inside, 
and  could  not  be  unlocked  from  the  outside. 

The  answer  admitted  the  ownership,  character,  use,  and 
occupancy  of  the  building,  and  that  it  was  opened  at  the 
times  mentioned  for  the  entrance  and  exit  of  persons  occu- 
pying the  same  or  having  business  therein;  that  it  was  fur- 
nished or  provided  with  elevators  as  stated,  operated  by 
persons  employed  by  the  defendant;  and  alleged  that  Birn- 
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baum,  being  on  the  eleventh  floor  of  the  building,  in  attempt- 
ing to  enter  one  of  said  elevators,  fell  therefrom  to  the 
ground  floor  or  basement  of  said  building,  and  was  thereby 
killed,  and  that,  at  the  time  when  deceased  so  fell,  the  said 
elevator  was  being  run  or  operated  by  one  A.  H.  Millar,  a 
servant  and  employee  of  the  defendant,  and  that  the  ele- 
vator was  then  in  the  act  of  descending  from  the  floors 
above  said  eleventh  floor  of  said  building  to  the  lower  floors 
thereof;  and,  except  as  admitted,  the  defendant  denied  the 
allegations  of  the  complaint. 

At  the  trial,  the  said  operator,  Millar,  testified  that  he  was 
a  contractor,  thirty-one  years  of  age,  and  had  been  a  car- 
penter for  about  fifteen  years;  that,  at  the  time  in  question, 
he  was  working  at  the  Pabst  Building.  PlaintiflTs  counsel 
asked  how  long  he  had  been  working  in  the  Pabst  Building 
before  the  day  in  question.  This  was  objected  to  as  incom- 
petent, irrelevant,  and  immaterial.  The  objection  was  over- 
ruled, and  witness  was  allowed  to  answer  that  he  had  been 
working  about  six  weeks,  by  the  month.  The  defendant's 
counsel  then  stated :  "  I  understand  that  evidence  to  have 
been  offered  for  the  purpose  of  showing  the  inexperience  of 
Millar;  and,  if  that  is  the  fact,  I  would  like  to  have  it  ap- 
pear on  the  record,  if  the  court  thinks  it  proper  to  have  it  so 
appear.  I  cannot  conceive  of  any  other  ground  on  which 
it  could  be  received,  excepting  as  tending  to  show  the  in- 
experience of  Millar.  In  our  judgment,  it  is  entirely  imma- 
terial whether  the  operator  of  that  elevktor  was  or  was  not 
an  experienced  man  in  the  operation  of  the  elevator.  The 
only  question  to  be  determined  in  this  case  is  whether  or 
not,  at  the  time  the  accident  occurred,  he  was  or  was  not 
guilty  of  negligence.  If  he  were  guilty  of  negligence,  the 
fact  that  he  had  been  the  operator  of  that  elevator  for  years 
would  not  excuse  him  nor  his  employer  in  this  case.  All 
this  evidence  offered  to  show  the  inexperience  of  the  oper- 
ator, Millar,  is  irrelevant  and  immaterial,  and  simply  tends 
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to  raise  a  collateral  issue,  which  ought  not  to  be  in  the  case." 
Plaintiflf's  counsel  stated  that  his  purpose  was,  of  course,  to 
show  that  Mr.  Millar  was  inexperienced  and  notified  the 
superintendent  of  that  fact  when  he  was  employed.  The 
objection  was  overruled,  and  the  testimony  admitted ;  and, 
against  the  defendant's  objection,  the  witness  was  allowed 
to  testify  that  he  was  engaged  there  as  carpenter  and  for 
general  repair  work,  and  he  was  told  that  he^might  have  to 
run  an  elevator  at  intervals,  relieving  men  when  they  were 
away;  that  he  looked  after  the  steam  heat,  and  ran  an  ele- 
vator at  intervals  when  he  had  nothing  else  to  do,  and, 
against  the  defendant's  objection,  that  he  had  had  no  ex- 
perience in,  running  a  passenger  elevator;  that  he  had  been 
working  in  the  building  about  four  weeks  before  he  was  put 
on  an  elevator  to  run  it,  and,  against  like  objection  of  the 
defendant,  that  he  had  been  running  an  elevator  in  that 
building  between  two  and  three  weeks,  at  certain  intervals 
during  the  day,  before  Birnbaum  was  killed;  that  Mr.  Ellis, 
the  superintendent,  showed  him  how  to  operate  the  ele- 
vators, and  told  him  that  the  floor  of  the  elevator  had  to  be 
brought  to  a  level  with  the  floor  of  the  building  or  there- 
abouts, and  not  to  open  the  door  before  the  elevator  was  at 
a  dead  stop. 

He  testified  that,  at  the  time  the  accident  occurred,  he  was 
operating  the  east  elevator;  Mr.  Foley  was  its  regular  oper- 
ator; that  he  saw  a  man  standing  on  the  eleventh  floor  when 
he  went  up,  but  did  not  know  whether  it  was  Birnbaum  or 
who  it  was;  that  he  was  on  the  eleventh  floor,  coming  to- 
wards the  elevator  shaft,  when  he  Avent  up;  that  he  went 
to  the  thirteenth  floor,  then  came  back  to  the  eleventh  floor, 
and  stopped  when  a  man  said  "  Down ; "  that  he  opened  the 
door  partially;  did  not  known  exactly  how  near  the  door  of 
the  elevator  the  man  was  standing  when  he  came  down ; 
he  was  standing  pretty  close  to  the  grating;  the  man  said 
"  Down,"  and  he  opened  the  door,  found  that  his  elevator 
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was  below  the  floor;  that  he  told  the  man  to  "  wait  a  mo- 
ment," and  started  to  close  the  door  and  threw  the  lever  of 
the  elevator  on  the  up^  to  fetch  it  back  in  place;  at  the  same 
time,  the  man  started  to  step  in;  that  he  thought  he  must 
have  tripped  or  something,  fell  against  him,  causing  him  to 
throw  the  lever  wide  open,  shooting  the  elevator  up;  that 
he  did  not  know  exactly  how  far  the  elevator  shot  up;  he 
thought,  when  he  got  it  under  control,  that  the  floor  of  the 
elevator  was  about  two  feet  below  the  top  of  the  elevator 
door  between  the  eleventh  and  twelfth  floors;  the  floor  of 
the  car  was  about  six  or  eight  inches  below  the  floor  of  the 
building  on  which  Bimbaum  stood  when  he  attempted  to 
enter  the  car,  but  did  not  know  how  far  the  car  was  below 
the  level  of  the  floor  upon  which  Birnbaum  stood  when  he 
opened  the  door;  the  car  started  to  settle  away  a  little  bit, 
and  he  told  the  gentleman  to  "wait  a  minute;"  that,  when 
he  started  to  fetch  it  back,  it  was  between  six  and  eight 
inches  below  the  floor;  when  Birnbaum  attempted  to  enter, 
witness  attempted  to  shut  the  door,  and  threw  the  lever  on 
the  up^  to  fetch  the  car  up  in  attempting  to  get  it  on  a  lev^el 
with  the  floor;  moved  the  lever;  that  he  operated  the  lever 
with  his  right  hand,  stood  very  close  to  the  door,  perhaps 
fourteen  or  eighteen  inches,  in  front;  he  could  not  tell  what 
became  of  Bimbaum  when  the  car  stopped,  he  was  nowhere 
in  his  sight,  must  have  fallen  down  the  shaft;  that  when  he 
said,  "  Stop  a  minute,"  Bimbaum  was  about  to  step  into  the 
elevator. 

The  testimony  was  that  the  deceased,  at  the  time  of  his 
death,  was  strong  and  healthy;  habits  good;  that  he  sup- 
ported his  wife  and  family  up  to  the  time  of  his  death,  and 
that  they  had  three  children,  whose  ages  were  as  stated ; 
and  that  he  was  in  the  real-estate  business,  steamship  and 
insurance  agent. 

The  defendant,  at  the  close  of  the  plaintiflTs  testimony, 
moved  for  a  nonsuit,  which  Avas  denied. 
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George  Foley,  on  behalf  of  the  defendant,  testified  that, 
at  the  time  the  accident  occurred,  he  was  on  the  twelfth 
floor,  just  above  the  floor  where  Bimbaum  fell  down  the 
shaft,  and  heard  Millar  say,  "Just  wait  a  minute;"  that,  if 
a  man  is  any  good  at  all,  he  ought  to  learn  to  (^rate  one 
of  these  elevators  in  four  or  five  days ;  that  Millar  was  pretty 
good  at  it;  that  witness  had  been  in  the  building,  running 
the  elevator,  over  five  years. 

The  court  charged  the  jury,  among  other  things,  that  the 
proprietor  of  such  a  building  as  the  Pabst  Building  had  been 
shown  to  be,  who  occupies  and  uses  it,  is  bound  to  see  that 
the  elevators  therein  are  operated  with  the  highest  degree  of 
care  and  skill  commensurate  with  or  proportionate  to  the 
possibility  of  injury  to  passengers  in  the  use  of  the  elevators, 
and  is  bound  to  employ  men  to  operate  the  elevators  who 
will  do  all  that  human  vigilance  and  foresight  can  do  under 
the  circumstances  to  protect  and  care  for  the  safety  of  the 
papsengers,  and,  in  view  of  the  character  of  the  mode  of  con- 
veyance adopted,  reasonably  to  guard  passengers  who  have 
entered  or  are  about  to  enter  the  car  against  accident  and 
consequent  injury;  that  the  failure  of  the  operator  of  the 
elevator  to  use  such  care  and  skill  is  the  failure  of  the  owner 
of  the  building,  and  constitutes  negligence,  for  the  results  of 
which  the  owner  of  the  building  is  responsible;  that  the  first 
question  for  the  jury  to  determine  was  whether  the  elevator 
man,  Millar,  at  the  time  of  the  accident,  was  operating  the 
car  with  the  degree  of  care  and  skill  so  required  while  oper- 
ating the  elevator.  The  trial  judge  explained  that,  by  oper- 
ating the  elevator,  he  meant  all  that  the  elevator  man,  Millar, 
did  in  moving  the  elevator  lever,  and  in  stopping  the  car 
going  down  and  up  again,  and  in  moving  the  oar  up  and 
doAvn,  and  in  opening  the  door  as  an  invitation  to  enter,  or 
in  closing  it,  or  blocking  the  doorway  or  entrance  to  the 
elevator  car  from  the  hallway,  or  warning  the  deceased  not 
to  enter  the  car;  that  they  were  to  take  into  consideration 
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all  the  testimony  and  all  the  surrounding  facts  and  circum- 
stances, as  disclosed  by  the  evidence,  and  should  consider 
the  movement  of  the  car,  the  efforts  made  by  the  elevator 
man,  Millar,  to  control  it,  the  promptness  with  which  he  was 
required  to  dct^  the  length  of  time  he  had  been  operating  ele- 
•  vatorSy  the  difficulty  or  ease  with  which  skiU  in  operating  ele- 
vators cam,  he  acquired^  the  instructions  he  had  received  as  to 
operating  elevators,  and  this  elevator  in  particular,  and  all 
the  other  facts  and  circumstances  disclosed  by  the  evidence 
bearing  upon  this  question, —  and  say  whether  there  was  or 
was  not  any  failure  on  his  part  to  use  the  degree  of  care  and 
skill  stated  in  operating  the  elevator  at  the  time  in  question ; 
that,  before  plaintiff  could  claim  a  verdict,  he  must  satisfy 
the  jury,  by  a  clear  preponderance  of  the  testimony,  that  the 
elevator  man,  Millar,  did  not  operate  the  car  in  question  at 
the  time  with  the  degree  of  care  and  sldll  stated.  The  de- 
fendant excepted  to  the  portions  of  the  charge  as  to  the 
length  of  time  Millar  had  been  operating  the  elevators,  and 
the  difficulty  or  ease  with  which  skill  in  operating  the  ele- 
vators can  be  acquired,  and  relating  to  his  competency  or 
qualifications  to  properly  manage  or  operate  this  elevator  in 
particular. 

The  court  charged  the  jury  that  if  the  door  of  the  elevator 
was  thrown  open  by  Millar,  and  the  deceased  understood 
such  opening  of  the  door  to  be  an  invitation  and  signal  to 
enter  the  car,  he  was  not  bound  to  stop  and  look  and  listen 
or  to  make  any  special  examination;  that  an  elevator  for 
the  carriage  of  persons  is  not  like  a  railroad  crossing,  and 
supposed  to  be  a  place  of  danger,  to  be  approached  with 
caution,  but,  on  the  contrary,  it  might  be  assumed  that, 
when  the  door  was  thrown  open  by  an  attendant,  the  car 
might  be  safely  entered.  These  portions  of  the  charge  Avere 
excepted  to. 

The  question  whether  Birnbaum  was  guilty  of  contribu- 
tory negligence  on  his  part,  which  proximately  caused  his 
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death  or  contributed  to  it,  was  submitted  to  the  jury.  They 
returned  a  verdict  for  the  plaintiff  for  $5,000,  upon  which 
the  plaintiff  had  judgment,  from  which  the  defendant  ap- 
pealed. 

Por  the  appellant  there  were  briefs  by  Wmhter^  Flanders^ 
Siaithy  Bottum  (&  VUaSy  and  oral  argument  by  J.  O.  Flcmders, 
They  argued,  among  other  things,  that  the  admission  of  evi- 
dence as  to  the  character  of  the  man  for  competency  and 
'efficiency  raised  a  collateral  issue  in  the  case  tending  to  di- 
vert the  minds  of  the  jury  from  the  real  issue  and  to  preju- 
dice them  against  the  defendant.  Tenneyv.  Tutde^  1  Allen, 
185;  Wooster  v.  B.  &  S.  A.  JR.  Co.  72  Hun,  197;  Peoria  dk 
P.  U.  R.  Co.  V.  CUylurg,  107  111.  644;  Says  v.  MiOer,  77 
Pa.  St.  238, 240,  241;  Maguire  v.  Middlesex  B.  Co.  115  Mass. 
240,  and  cases  cited;  Gahagan  v.  B.  <&  L.  B.  Co.  1  Allen, 
187;  Tuttle  v.  Fitchburg  B.  Co.  152  Mass.  42. 

Por  the  respondent  there  was  a  brief  by  Fdher^  Doe  <& 
FelkeTy  and  oral  argument  by  J.  B.  Doe.  They  contended, 
inter  alia^  that,  it  being  admitted  that  the  deceased  was 
killed  in  attempting  to  enter  the  elevator,  it  was  incumbent 
on  the  defendant  to  prove  that  the  person  operating  the  ele- 
vator was  a  person  of  competent  skill  and  in  every  respect 
qualified  for  the  business  in  which  he  was  engaged,  and  that 
he  acted  on  that  occasion  with  reasonable  skill  and  with  the 
utmost  prudence  and  caution;  and  if  the  disaster  in  ques- 
tion was  occasioned  by  the  least  negligence  or  want  of  skill 
or  prudence  on  his  part,  then  the  defendant  is  liable.  Stoker 
V.  SaZtonstaU,  13  Pet.  181, 191;  TreadweU  v.  WhiUier,  80  Cal. 
576;  GoodseU  v.  Taylor ,  41  Minn.  207;  Cumminys  v.  Nat.  F. 
Co.  60  Wis.  603;  Eirst  ^.  M.,  L.  8.  dk  W.  B.  Co.  46  id.  489. 
In  connection  with  the  facts  tending  to  show  the  negligence 
that  caused  the  injury,  the  plaintiff  had  a  right  to  show,  as 
a  part  of  the  surrounding  circumstances,  the  unskilful ness, 
incompetence,  or  want  of  experience  of  the  servant.  Gilman 
V.  Eastern  B.  Co.  13  Allen,  433;  Hutchinson,  Carriers,  §§  535, 
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636;  Vickshurff  dk  J.  R.  Co.  v.  Pattern^  31  Miss.  156, 194; 
Wharton,  Neg.  §  170;  Wharton,  Ev. .  §  48  <5^  «dy./  Abbott, 
Trial  Ev.  585;  Bigley  v.  WiOiamSy  80  Pa.  St  107, 114,  115; 
MoKinney  v.  Neilj  1  McLean,  540.  If,  by  direct  evidence, 
it  appears  that  the  operator  was  unskilful  or  of  bad  habits, 
it  casts  upon  the  defendant  the  burden  of  proving  that  he 
used  proper  care  at  the  time  in  question.  Prnn.  R.  Co.  v. 
.  Booksy  57  Pa.  St.  339,  343. 

PiNNBY,  J.  It  appears  that  the  Pabst  Building  was  thir- 
teen stories  in  height,  and  each  story  at  the  time  of  the 
accident  contained  a  large  number  of  rooms,  which  were 
mainly  used  and  occupied  for  offices  by  lawyers,  insurance 
agents,  and  other  business  men,  and  were  open  during  the 
daytime,  as  well  as  during  a  portion  of  the  nighttime,  for 
the  entrance  and  exit  of  all  persons  occupying  the  same,  as 
well  as  all  other  persons  having  business  therein  or  occasion 
to  enter  the  same.  It  was  the  duty  of  the  defendant,  as  its 
proprietor,  and  so  occupying  and  using  the  building,  to  see 
that  the  steam  elevators  therein  provided  for  access  to  and 
exit  from  its  several  floors  or  rooms  were  properly  and  safely 
constructed  and  operated  with  the  highest  degree  of  skill 
and  care  commensurate  with  or  proportionate  to  the  possi- 
bility of  injury  to  passengers  in  the  use  of  such  elevators. 
He  was  bound  to  employ  men  to  operate  them  who  would 
do  all  that  human  foresight  and  vigilance  could  do  under 
the  circumstances  to  protect  and  care  for  the  safety  of  pas- 
sengers, and,  in  view  of  the  character  and  mode  of  convey- 
ance adopted,  reasonably  to  guard  passengers  who  had 
entered  or  were  about  to  enter  the  car  from  or  against  acci- 
dent and  consequent  injury.  This  is  a  duty  of  which  he 
could  not  discharge  himself  by  delegating  or  turning  it  over 
to  employees  or  operatives,  however  experienced  or  skilful. 
His  liability  was  continuous  until  his  duty  was  performed, 
and  the  failure  of  the  operator  to  use  such  care  and  skill 
Vol.  100—33 


Digitized  by  VjOOQIC 


5U  SUPREME  COURT  OF  WISCONSIN".         [lOa 

Obemdorfer  tb.  Pabet 

would  be  the  failure  of  the  proprietor  himself,  and  would 
constitute  negligence,  for  which  the  latter  would  be  respon- 
sible. It  is  not  deemed  necessary  to  set  out  more  fully  the 
evidence.  Suffice  it  to  say  that  we  consider  it  sufficient  to 
warrant  the  submission  of  the  case  to  the  jury  upon  the 
question  of  negligence,  and  that  there  was  no  error  in  de- 
nying the  defendant's  motion  for  a  nonsuit,  or  in  refusing  to 
direct  a  verdict  in  his  favor. 

The  court  allowed  evidence  to  be  given  to  the  jury,  against 
the  defendant's  objection,  showing  and  tending  to  show  that 
Millar,  the  defendant's  employee,  who  operated  the  elevator 
at  the  time  of  the  accident  in  question,  was  inexperienced 
and  incompetent.  The  purpose  for  which  the  evidence  re- 
ferred to  was  offered  and  received  was  conceded,  and  the 
plaintiff  was  allowed,  against  defendant's  objection,  to  show 
that  Millar  was  engaged  there  as  a  ca/rpenier^  though  he  was 
told  when  he  was  engaged  that  he  might  have  to  run  an 
elevator  at  intervals,  relieving  men  when  they  went  away; 
that  in  the  course  of  his  service  he  did  general  repair  work 
around  there,  repair  of  the  building  in  several  places,  and 
looked  after  the  steam  heat;  that  he  ran  an  elevator  the 
latter  part  of  the  time  when  he  was  there  when  he  had  noth- 
ing else  to  do;  that  when  he  was  employed  to-  work  in  the 
building  by  the  month  he  had  had  no  experience  in  running 
a  passenger  elevator;  that  he  had  been  working  in  the  build- 
ing about  four  weeks  or  a  month  before  he  was  put  on  an 
elevator  to  run  it,  and  had  been  running  one  two  or  three 
weeks  before  Birnbaum  was  killed;  that  in  the  morning, 
between  9  and  10  o'clock,  he  had  to  relieve  all  three  men 
on  the  elevator,  fifteen  minutes  for  each  man,  and  from  a 
quarter  past  11  till  12  o'clock  he  relieved  one  man  for  din- 
ner, and  from  1  to  2  he  had  to  relieve  the  east<;ar  man  for 
dinner,  and  between  3  and  4  o'clock,  or  half  past  3  to  4, 
he  had  to  relieve  the  men  again  for  fifteen  minutes  each. 
He  testified  that  Ellis,  the  superintendent,  showed  him  how 
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to  operate  the  elevator  in  the  Pabst  Building;  that  at  the 
time  of  the  accident  he  was  operating  the  east  elevator,  of 
which  Foley  was  the  regular  operator. 

The  evidence  thus  given  tended  to  raise  a  collateral  and 
immaterial  issue  prejudicial  to  the  defendant,  and  the  jury 
may  well  have  understood  that  these  collateral  and  imma- 
terial matters  had  a  vital  and  important  bearing  upon  the 
merits  of  the  case.  It  certainly  was  not  material  to  the 
question  of  whether  Millar  was  negligent  at  the  time  of 
the  accident  that  he  had  run  elevators  previously,  or  how 
long,  or  had  been  hired  for  that  purpose,  or  whether  or  not 
he  was  or  had  been  a  carpenter,  or  worked  at  repairs  in  or 
about  the  building.  This  evidence  had  no  tendency  to  show 
whether  or  not  the  elevator  was  negligently  or  improperly 
operated.  If  on  that  occasion  Millar  discharged  his  duty 
properly,  and  did  all  that  a  competent  and  faithful  operator 
ought  to  have  done,  the  allegation  of  his  negligence  certainly 
fails.  The  evidence  thus  received  raised  collateral  ques- 
tions tending  to  divert  the  minds  of  the  jury  from  the  real 
and  legitimate  issue,  namely,  that  of  the  negligence  of  the 
defendant  or  his  servant  in  operating  the  elevator.  The 
jury  were  not  instructed  to  disregard  the  evidence  thus  im- 
properly elicited,  but,  on  the  contrary,  might  fairly  infer 
from  these  rulings  and  the  charge  of  the  court  the  material- 
ity of  all  these  questions  to  the  merits  of  the  cause,  independ- 
ent of  the  vital  one  of  negligence  of  the  defendant  or  his 
servant.  These  rulings  apparently  left  the  case  open  to  dis- 
cussion before  the  jury  on  points  wholly  irrelevant,  and  yet 
of  a  character  liable  to  be  extremely  prejudicial  to  the  rights 
and  interests  of  the  defendant. 

For  these  reasons,  the  superior  court  erred  in  the  rulings 
above  set  forth,  and  its  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

By  the  Court. —  The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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EioB^  Appellant,  vs.  Thb  Citt  of  Milwaukee  and  others, 
Bespondents. 

September  6 — September  to,  1898. 

Municipdl  earparationa:  Constitutional  limit  of  indebtedr^ess:  Offsets: 
Diversion  of  »peci/lo  fund, 

"L  The  amount  of  money  in  a  city  treasury  to  the  credit  of  the  school 
fund,  which  is  pledged  to  the  support  of  the  public  schools  and  can- 
not lawfully  be  diverted  to  any  other  purpose,  cannot  be  deducted 
from  the  amount  of  the  indebtedness  of  the  city,  in  determining 
whether  the  constitutional  limit  of  indebtedness  has  been  reached. 

2,  In  determining  that  question,  the  amoimt  to  the  credit  of  a  '*  bond, 
interest,  and  sinking  fund,"  which  imder  the  charter  is  set  apart 
for  the  payment  of  principal  and  interest  on  bonds  and  scrip  of  the 
city  and  cannot  lawfully  be  used  for  any  other  purpose,  is  a  proper 
credit  to  be  considered  in  reduction  of  the  indebtedness. 

8.  Estimated  revenues  to  be  derived  from  liquor  licenses,  from  a  street 
railway  tax  or  license  based  upon  earnings,  and  from  other  like 
sources^  being  uncertain  in  amount,  not  in  process  of  collection, 
and  not  dependent  upon  any  act  of  the  city,  cannot  be  considered 
as  ofibets  against  the  city's  indebtedness;  especially  where  the 
moneys  reasonably  to  be  expected  from  such  sources  have  been  an- 
ticipated in  the  annual  budget. 

4  Where,  for  the  purpose  of  paying  overdrafts  on  other  funds,  money 
is  drawn  from  a  fund  over  which  the  council  has  no  control  except 
to  pay  regular  demands  upon  it,  the  amount  of  the  overdrafts  should 
be  considered  a  debt»  in  determining  the  amount  of  the  city's  in- 
debtedness. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  Geo.  E.  Sutheeland,  Judge.    Jieversed. 

For  the  appellant  there  was  a  brief  by  JUiUery  Noyes^  Miller 
cfe  Wahly  and  oral  argument  by  Oeo.  P.  MiRer.  They  argued, 
among  other  things,  that  in  order  to  be  available  in  reduc- 
tion of  the  outstanding  indebtedness  the  cash  on  hand  must 
be  lawfully  applicable  to  the  payment  of  such  indebtedness. 
If  such  cash  belongs  to  a  particular  fund  pledged  by  law  for 
a  specific  purpose,  against  which  there  is  no  outstanding  in- 
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debtedness,  the  amount  of  cash  belonging  to  snch  specifio 
fund  cannot  reduce,  within  the  meaning  of  the  constitution, 
the  amount  of  other  outstanding  indebtedness.  French  v. 
BurlmgUm,  42  Iowa,  614;  CowicU  Bluffs  v.  Stewart^  51  id. 
385;  Ecurles  v.  WdU,  94  Wis.  285,  299.  Within  the  mean- 
ing  of  the  constitution,  when  funds  are  in  fact  diverted,  in 
contemplation  of  law  they  are  not  diverted.  Hohl  v.  Weair 
ford^  33  Wis.  322;  People  ex  rd,  Dcmnat  v.  CorrvptroUer  of 
N,  Y.  77  N.  Y.  50;  People  ex  rd.  Downing  v.  SUmty  23  Barb. 
338, 348;  StcOe  ex  rd.  Bowrd  of  Ednjtmtion  v.  Union^  52  N.  J. 
Law,  69. 

For  the  respondents  there  was  a  brief  by  Ca/rl  Bv/nge^  city 
attorney,  L.  W.  HaUey^  assistant  city  attorney,  and  R.  S.  WiMe^ 
second  assistant  city  attorney,  and  oral  argument  by  Mr. 
Halsey  and  Mr.  Witte. 

Babdeek,  J.  The  plaintiff  seeks  in  this  action  to  restrain 
and  enjoin  the  defendant  the  city  of  Milwaukee  from  issuing 
three  series  of  its  corporate  bonds,  aggregating  $300,000. 
The  city  had  passed  ordinances  providing  for  the  issue  of 
$80,000  of  so<5alled  "garbage  disposal  bonds,"  $80,000  "  bridge 
bonds,"  and  $140,000  "bonds  for  permanently  improving 
streets,"  and  was  about  to  issue  the  bonds  when  this  suit 
was  commenced.  The  plaintiff  secured  a  preliminary  in- 
junction from  a  court  commissioner,  and  an  order  to  show 
cause  before  the  court  why  such  injunction  should  not  be  con- 
tinued pending  the  suit.  The  defendants  contested  the  order, 
and  moved  to  dissolve  the  preliminary  injunction;  and,  upon 
a  hearing  had  before  the  superior  court,  the  injunction  was 
vacated.    The  plaintiff  appeals  from  such  order. 

The  basis  of  plaintiff's  complaint,  and  the  facts  sought  to 
be  established  on  the  hearing,  were  that  the  proposed  bond 
issue  was  in  excess  of  the  constitutional  limit  of  five  per 
cent,  of  the  assessed  valuation  of  the  city.  Some  other 
questions  were  raised  and  ably  discussed  in  the  briefs  and 
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at  the  bar;  but  the  view  we  have  taken  of  the  case  renders 
it  unnecessary  to  consider  or  dispose  of  them.  As  it  appears 
to  us,  then,  the  main  question  is  whether  the  showing  on 
the  hearing  of  the  order  to  show  cause  was  suflBcient  to  in- 
dicate that  the  proposed  bond  issue  was  in  excess  of  the 
constitutional  limit.  Const,  art.  XI,  sec.  3.  This  section  is 
of  the  following  purport:  No  city  shall  be  allowed  to  be- 
come indebted  in  any  manner  or  for  any  purpose  to  an 
amount,  including  existing  indebtedness,  in  the  aggregate 
exceeding  five  per  cent,  on  the  value  of  the  taxable  property 
therein. 

Aside  from  the  complaint  and  answer,  the  proof  before 
the  court  consisted  of  affidavits  of  certain  city  officers  and 
others  who  had  made  examination  into  the  city's  financial 
status,  all  of  which  are  preserved  in  the  bill  of  exceptions. 
All  parties  agree  that  the  debt  limit,  as  ascertained  accord- 
ing to  the  constitutional  basis,  was  $7,234,171.25.  Admit- 
tedly, any  indebtedness  created  in  excess  of  that  amount 
would  be  unlawful.  The  chief  difficulty  we  have  had  has 
been  in  ascertaining,  from  the  great  mass  of  figures  pre- 
sented, the  exact  financial  condition  of  the  city.  Counsel 
did  not  agree,  and  we  have  arrived  at  a  result  as  best  we 
could  from  the  record. 

At  the  date  of  the  hearing,  there  were  outstanding  city 
bonds  of  the  different  series  to  the  amount  of  $6,789,250, 
upon  which  there  was  due  interest,  July  1, 1898,  amounting 
to  $163,766.25,  making  total  indebtedness  due  on  bonds,  at 
that  time,  $6,953,016.25.  There  was  also  other  city  indebt- 
edness, on  contracts,  clatms  allowed,  judgments,  etc.,  ad- 
mitted to  be  $1,050,586.25.  The  total  city  indebtedness 
would  therefore  be  $8,003,602.50.  It  should  be  observed  in 
paasing  tliat  the  claim  was  made  on  the  argument  that  the 
item  above,  of  interest  on  bonds,  was  included  in  the  item 
of  other  city  indebtedness,  and  is  therefore  included  twice 
in  reaching  the  results  noted.    We  are  unable  to  thus  cipher 
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it  out  from  the  great  mass  of  figures  presented.  It  is  possi- 
ble that  in  this  great  wilderness  of  figures,  hidden  in  the 
maze  of  some  "  trial  balance,"  or  lurking  behind  the  totals 
of  some  "ledger  balance,"  there  may  be  some  way  of  demon- 
strating this  to  be  a  fact;  but  counsel  were  unable  to  make 
it  clear  on  the  argument,  and  our  own  efforts  have  not  been 
more  successful.  We  have  therefore  reached  a  pivotal  point 
in  our  computation.  By  reference  to  the  totals  in  the  figures 
given,  it  will  be  noticed  that  the  city's  indebtedness  consid- 
erably exceeds  the  five  per  cent,  limit. 

It  is  conceded  on  both  sides  that  whatever  cash  there  may 
be  in  the  treasury  properly  applicable  thereto  is  to  be  con- 
sidered in  reducing  the  city's  indebtedness.  It  is  admitted 
that,  at  the  time  of  the  hearing,  there  was  a  general  cash 
balance  in  the  treasury  of  $1,096,558.15.  In  dealing  with 
this  item  we  have  been  furnished  a  great  variety  of  com- 
putations, all  depending  upon  how  much  of  this  fund  is 
found  properly  and  legally  applicable  to  the  reduction  of 
the  city's  debts.  In  dealing  with  a  kindred  question,  this 
court  said,  in  Ea/rles  v.  Wells,  94  Wis.  285 :  "  So  long  as  the 
current  expenses  of  the  municipality  are  kept  within  the 
limits  of  the  moneys  and  assets  actually  in  the  treasury,  and 
the  current  revenues  collected  or  in  process  of  immediate 
collection,  the  municipality  may  be  fairly  regarded  as  doing 
business  on  a  cash  basis,  and  not  on  credit, —  even  though 
there  may  be  for  a  short  time  some  unpaid  liabilities.  .  .  . 
But  the  moment  an  indebtedness  is  voluntarily  created  *  in 
any  manner  or  for  any  purpose,'  with  no  money  nor  assets 
in  the  treasury,  nor  current  revenues  collected  or  in  process 
of  collection  for  the  payment  of  same,  that  moment  such 
debt  must  be  considered  in  determining  whether  such  mu- 
nicipality has  or  has  not  exceeded  the  constitutional  limit 
of  indebtedness."  The  ruling  in  this  case  was  approved  in 
the  recent  case  of  Crogster  v.  Bayfidd  Co.  99  Wis.  1.  There 
is  no  disposition  to  enlarge  the  nde  as  there  laid  down. 
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The  trial  balance  taken  from  the  city  tresBurer's  books, 
July  2d,  shows  a  credit  to  the  "  school  fund  "  of  $378,650.99, 
and  is  included  in  the  amount  of  cash  on  hand.  This  fund 
is  pledged  to  the  support  of  the  public  schools,  and  cannot 
be  lawfully  diverted  to  any  other  purpose.  There  is  also 
another  item  of  "  bond,  interest,  and  sinking  fund,"  amount- 
ing to  $664,266.25,  which,  under  the  charter,  is  set  apart  for 
the  payment  of  principal  and  interest  on  bonds  and  scrip  of 
the  city.  City  Charter  [Laws  of  1874,  ch.  184],  ch.  11,  sec.  9. 
This  fund  is  not  within  the  control  of  the  common  council, 
and  cannot  be  used  for  any  other  than  the  purpose  above 
stipulated.  It  is  therefore  a  proper  credit  or  asset  to  be 
considered  in  reduction  of  the  city  indebtedness.  The  dif- 
ference between  the  sum  of  these  two  funds  and  the  balance 
of  cash  on  hand,  amounting  to  $53,640.91,  is  also  admitted 
to  be  a  proper  credit. 

Tabulating  the  figures,  we  reach  the  following  result: 

Total  city  indebtedness $8,003,602  50 

Sinking  fund $664,266  25 

Balance  cash  on  hand 58,640  01 

Total 717,907  16 

Balance  city  indebtedness $7,285,695  84 

Five  per  cent  limit 7;^17l  25 

Limit  exceeded $51,524  09 

If  these  deductions  are  correct,  it  is  apparent  that  the  city 
of  Milwaukee  had  already  exceeded  its  debt  limit,  and  the 
attempt  to  make  a  further  bond  issue  was  in  violation  of  the 
inhibitory  provision  of  the  constitution. 

But  it  is  claimed  that  there  are  other  matters  that  must 
be  taken  into  consideration  in  reduction  of  tiie  city's  debts. 
It  appears  that  when  the  city  comptroller  presented  the  an- 
nual budget  in  January,  1898,  he  deducted  therefrom  the 
sum  of  $410,500,  as  estimated  revenue  to  be  derived  by  the 
city,  during  the  year,  from  liquor  licenses  and  other  sources. 
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The  liquor  licenses  became  payable  in  July,  and,  so  far  as 
we  can  learn,  the  other  sums  come  in  at  different  times  dur- 
ing the  year.  Neither  the  bill  of  exceptions  nor  the  plead- 
ings inform  us  of  the  items  that  go  to  make  up  this  sum,  or 
the  sources  from  which  it  is  to  come;  but  respondents'  coun- 
sel have  attempted  to  supply  the  omission  in  their  brief. 
They  further  informed  us  that  another  item  of  about  $50,000, 
a  tax  or  license  from  the  street  railway  company,  was  omitted 
by  the  comptroller,  and  ought  to  be  here  considered  in  re- 
duction of  the  city's  indebtedness.  They  have  furnished  us 
with  several  computations  on  this  basis,  which,  if  admitted, 
would  bring  the  proposed  bond  issue  within  the  prescribed 
limit.  The  item  as  to  the  street  railway  tax  or  license  is  of 
uncertain  amount,  depending  upon  its  earnings,  and  payable 
in  December  of  each  year.  Laws  of  1897,  ch.  223.  The 
amount  the  city  may  receive  from  other  sources  is  also  un- 
certain, and  not  dependent  upon  any  act  of  the  city.  EaHes 
V.  TFJ?Zfe,  94  "Wis.  285,  is  appealed  to  as  sustaining  the  claims 
that  these  items  may  be  considered  as  "revenues  in  pro- 
cess of  immediate  collection,"  and  "  available  assets  and  re- 
sources," convertible  into  cash,  which  may  be  considered  as 
offsets  against  the  city's  debt.  As  already  noted,  the  moneys 
to  be  derived  from  these  sources  are  entirely  indefinite  and 
uncertain.  They  were  not  in  the  process  of  collection,  and 
could  be  collected  only  at  the  will  of  parties  who  sought 
privileges  for  which  license  charges  were  made,  and  for 
that  reason  could  not  be  considered  as  available  assets  or  re- 
sources. The  "  revenues  "  mentioned  in  this  decision  had 
reference  only  to  such  revenues  as  the  corporation  had  levied, 
and  had  a  legal  right  to  enforce,  regardless  of  any  one's  will 
or  pleasure.  The  "  available  assets  and  resources  "  referred 
to  means  tangible  property  in  the  treasury,  legally  available, 
and  properly  applicable  to  the  payment  of  debts,  and  readily 
convertible  into  money  for  that  purpose.  Were  this  not  so, 
it  appears  from  the  record  that  the  money  reasonably  ex- 
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pected  to  be  derived  by  the  city  from  licenses,  etc.,  had  been 
anticipated  in  the  annual  budget.  This  document  shows 
that  the  actual  financial  needs  of  the  city  had  been  reduced 
by  the  exact  amount  estimated  as  coming  from  these  sources. 
It  therefore  seems  clear  that  these  unknown  and  unascer- 
tained items  of  income  should  not  and  cannot  be  considered 
^ts  offsets  against  the  city's  indebtedness.  If  our  conclusions 
are  correct,  it  is  readily  apparent  that  the  city  had  already 
pledged  its  credit  to  an  amount  exceeding  the  debt  limit, 
and  had  no  right  to  make  the  proposed  bond  issue. 

Another  question  in  connection  with  this  was  discussed 
with  much  learning  and  ability.  It  seems  that,  under  the 
-scheme  of  regulating  their  financial  affairs,  the  charter  cre- 
:ates  a  large  number  of  funds  which  are  raised  by  taxation, 
some  of  which  are  controlled  by  the  common  council,  and 
some  of  which  are  devoted  to  certain  specific  purposes  and 
can  only  be  applied  in  satisfaction  thereof.  The  money 
raised  for  these  different  funds  comes  to  the  hands  of  the 
treasurer  in  gross  suras,  and,  it  seems,  is  not  kept  separate. 
As  claims  against  the  city  mature  and  are  allowed,  orders 
are  drawn,  and  it  often  happens  that  the  money  to  the  credit 
of  a  specific  fund  is  exhausted;  yet  the  treasurer  continues 
to  pay  orders  from  the  money  in  his  hands,  with  the  result 
that  other  of  the  funds  are  greatly  overdrawn.  It  was  ar- 
gued that  when  a  fund  over  which  the  council  had  no  con- 
trol except  to  pay  the  regular  demands  upon  it  had  money 
to  its  credit,  and  other  funds  had  been  overdrawn,  in  deter- 
mining the  city's  financial  status  the  money  on  hand  must 
be  treated  as  belonging  to  that  fund,  and  the  overdrawn 
fund  must  be  considered  as  a  debt  to  the  amount  of  such 
overdraft.  In  other  words,  that  the  council  had  no  right  to 
divert  the  money  belonging  to  funds,  such  as  the  school  fund 
and  the  like,  to  pay  overdrafts  on  other  funds,  and  consider 
it  as  a  debt  paid,  when  attempting  to  ascertain  its  financial 
condition  in  relation  to  the  debt  limit.    It  would  seem  to  be 
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very  clear  that  when  money  is  raised  for  a  special  purpose, 
under  an  jsxpress  limitation  to  a  particular  use,  it  cannot 
lawfully  be  used  for  any  other  purpose.  Any  diversion  of 
it  to  other  purposes  in  order  to  increase  the  debt  limit  can- 
not be  tolerated.  The  debt  remains  in  point  of  law,  and 
must  be  considered  just  as  substantial  as  though  it  had  never 
been  paid.  Borrowing  the  money  from  the  prohibited  fund 
does  not  extinguish  the  debt.  Any  other  holding  would 
commit  us  to  the  palpable  absurdity  of  saying  that  a  person 
may  pay  his  debts  by  taking  money  from  one  pocket  and 
putting  it  in  the  other. 

By  the  Court —  The  order  of  the  superior  court  of  Milwau- 
kee coxmty  is  reversed,  and  the  case  is  remanded  with  direc- 
tions to  grant  the  injunction  prayed  for,  and  for  further 
proceedings  according  to  law. 


The  State  ex  eel.  Runge,  Appellant,  vs.  Andeeson,  City 
Clerk,  Respondent 

S^tember  6— September  20, 1898. 

Electtom:  Mandamus  to  control  form  of  baUot:  Jurisdiction  on  appeal 
after  election:  Judgment:  Double  printing  of  names:  Construction 
of  statutes:  Constitutional  law. 

1.  In  a  proceeding  by  mandamus  to  control  the  form  of  the  official  bal- 

lot to  be  used  at  an  election,  the  fact  that  the  election  has  taken 
place  before  a  decision  in  the  appellate  court  does  not  deprive  that 
court  of  jurisdiction  to  determine  aU  the  questions  presented;  and 
although,  in  such  a  case,  the  writ  will  be  denied,  yet  if  the  lower 
court  should  have  granted  the  relief  sought,  the  relator  will  be  en- 
titled to  a  reversal,  with  costs,  of  the  order  denying  such  relief,  and 
to  recover  his  oosts  in  the  lower  court,  with  nominal  damages. 

2.  Mandamus  to  compel  a  city  clerk  to  place  twice  on  the  official  ballot 

the  name  of  a  candidate  who  has  been  nominated  by  two  parties, 
wiU  not  be  £pnanted  merely  because  such  double  printing  is  not  pro- 
hibited by  statute. 
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8L  Ch.  288,  Laws  of  1893,  after  providing  that  the  several  regular  partj 
tickets  shall  each  be  printed  on  the  official  ballot  in  one  column 
under  the  appropriate  party  designation,  further  provided  that, 
*'  when  any  person  is  nominated  for  the  same  office  by  more  than 
one  party  or  convention,  his  name  shall  be  placed  in  each  column  in 
which  the  nominations  of  such  parties  or  conventions  are  given.** 
This  latter  provision  was  changed  by  sea  2,  ch.  348,  Laws  of  1897,  to 
the  following:  ''When  any  person  is  nominated  for  the  same  office 
by  more  than  one  party  or  convention  his  name  shall  be  placed  upon 
the  ticket  under  the  designation  of  the  party  which  first  nominated 
him;  or  if  he  was  nominated  by  more  than  one  party  or  convention 
at  the  same  time,  he  shall,  within  the  time  fixed  bylaw  for  filing  cer- 
tificates of  nomination,  file  with  the  officer  with  whom  his  certificate 
of  nomination  is  required  to  be  filed  a  written  election  indicating 
the  party  designation  under  which  he  desires  his  name  to  be  printed 
on  the  ballots,  and  it  shall  be  so  printed.  If  he  shall  refuse  or  neg- 
lect to  file  such  an  election,  the  officer  with  whom  the  certificate 
of  nomination  is  required  to  be  filed  shall  place  his  name  under  the 
designation  of  either  of  the  parties  by  which  he  was  nominated, 
but  under  no  other  designation  whatever,*^  Held,  that  all  double 
printing  of  names  is  forbidden,  even  in  case  all  the  candidates  of 
one  party  are  also  the  nominees  of  another. 

4  A  statute  providing  that  regular  party  tickets  shall  each  be  printed 
on  the  official  ballot  in  one  column  under  the  appropriate  party 
designation  is  not  unconstitutional  because  it  further  provides,  in 
effect,  that  the  name  of  a  candidate  shall  not  appear  under  more 
than  one  party  designation,  and  that  no  party  shall  be  entitled  to 
a  place  on  the  ballot  imless  it  polled  a  certain  percentage  of  the 
total  vote  at  the  preceding  general  election,  where,  by  other  pro- 
visions, the  right  of  any  voter  to  vote  for  any  person  for  any  office 
is  preserved.  WmsLOW,  J.,  dissents,  being  of  the  opinion  that  it  is 
an  unwarrantable  interference  with  the  freedom  of  election  to 
debar  one  party  from  indorsing  the  candidates  of  another  party  ex- 
cept on  pain  of  surrendering  its  existence  as  a  party  and  its  right 
of  representation  upon  the  official  ballot  in  the  future. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Affmned. 

At  the  proper  time  prior  to  the  spring  election  in  the  city 
of  Milwaukee  for  1898,  the  Democratic  party  duly  placed  in 
nomination  candidates  for  the  several  oflBioes  to  be  voted  for 
at  such  election,  the  petitioner  being  the  nominee  for  the  of- 
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fice  of  city  attorney,  and  thereafter  duly  certified  such  nomi- 
nations to  the  city  clerk  as  required  by  law.  The  day  after 
the  making  of  such  nomination,  the  People's  party  also  duly 
nominated  the  same  persons  as  its  candidates  for  such  of- 
fices, and  thereafter  duly  certified  the  same  to  the  city  clerk. 
Each  of  said  parties  polled  the  required  number  of  votes  at 
the  preceding  general  election  to  entitle  its  candidates  to 
have  their  names  printed  under  its  party  designation  on  the 
official  ballot,  subject  to  the  provision  of  the  ballot  law  that 
no  name  can  be  printed  more  than  once  on  the  ballot  for  the 
same  office.  The  city  clerk  refused  to  print  the  names  of 
the  candidates  more  than  once,  or  otherwise  than  under  the 
designation  of  the  party  first  placing  them  in  nomination, 
to  wit,  the  Democratic  party.  The  petitioner  thereupon, 
on  a  petition  in  due  form  setting  forth  the  facts,  obtained 
an  alternative  writ  of  mandcmma  to  compel  the  printing  of 
the  names  of  the  candidates  under  the  designation  of  the 
People's  party  as  well  as  that  of  the  Democratic  party.  On 
the  return  of  the  alternative  writ,  on  motion  of  respondent 
it  was  quashed,  and  from  the  order  entered  to  that  effect 
the  petitioner  appealed  to  this  court. 

Edga/r  L,  Wood^  attorney,  and  F.  W,  von  Cotzhwusen,^  coun- 
sel, for  the  appellant. 

Howwrd  Van  WycJc^  for  the  respondent. 

Mabshall,  J.  This  appeal  presents  interesting  and  im- 
portant questions  under  the  election  law  of  1897.  The  ac- 
tion was  commenced,  as  the  statement  of  facts  discloses,  prior 
to  the  spring  election  of  1898,  and  could  only  be  effectual 
to  secure  the  object  sought,  by  a  final  determination  in  time 
to  control  the  form  of  the  official  ballot  to  be  used  at  such 
election.  That  has  long  since  passed  into  history,  so  a  judg- 
ment now  entered,  that  the  writ  of  mandcmms  issue  pursuant 
to  the  petition  of  the  appellant,  would  be  without  force  and 
of  no  benefit  to  him  whatever.    Therefore,  manifestly,  under 
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the  uniform  praotice  in  such  cases,  saoh  a  judgment  should 
not  be  entered;  nevertheless,  if  the  relator  was  entitled  to 
the  relief  sought  when  the  order  appealed  from 'was  en- 
tered, he  is  entitled  to  a  reversal  of  such  order  with  costs, 
and  to  recover  his  costs  in  the  lower  court,  with  nominal 
damages,  as  in  case  of  an  action  for  damages  for  a  false  re- 
turn. R  S.  1878,  sec.  3453;  5  "Wait,  Prac.  592.  To  the  extent  of 
riuch  costs  and  damages  the  case  is  not  affected  by  the  changed 
condition  which  compels  a  denial  of  the  writ,  so  no  reason 
is  perceived  why  the  appeal  should  not  proceed  to  a  final 
determination  of  all  questions  presented.  This  much  is  said, 
not  because  of  any  objection  to  the  jurisdiction  of  the  court 
or  to  a  determination  of  any  of  the  questions  argued  in  the 
briefs  of  counsel,  as  both  sides,  as  we  understand  it,  desire 
such  determination,  but  because  attention  was  called  on  the 
argument  and  in  the  briefs  to  the  circumstances  of  the  situ- 
ation as  if  some  doubt  existed  in  the  minds  of  counsel  as  to 
whether  the  court  has  now  jurisdiction  to  determine  the  ap- 
peal, or  whether,  if  it  has  such  jurisdiction,  it  is  bound  to 
exercise  it.  Of  course,  if  the  subject  of  the  action  has  been 
withdrawn  from  the  jurisdiction  of  the  court  by  reason  of 
lapse  of  time,  counsel  cannot  confer  it  by  any  submission 
they  may  make,  and  it  would  be  our  duty  to  dismiss  the 
proceedings.  But,  as  before  stated,  no  reason  is  perceived 
why  the  questions  raised  by  the  motion  to  quash  are  not  all 
preserved  for  review  on  this  appeal,  and  before  us  for  con- 
sideration and  determination. 

The  first  contention  of  the  appellant  is  that  the  statute 
contains  no  express  prohibition  against  placing  the  name  of 
a  candidate  receiving  twp  nominations  on  the  ballot  twice, 
and  he  cites  language  from  sees.  38, 41,  Stats.  1898,  as  follows: 
"  When  any  person  is  nominated  for  the  same  oflBice  by  more 
than  one  party  or  convention  his  name  shall  be  placed  upon 
the  ticket  imder  the  designation  of  the  party  which  first 
nominated  him."    "  Except  as  in  this  chapter  otherwise  pro- 
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vided,  it  shall  be  the  duty  of  each  county  clerk  and  city  clerk 
to  provide  printed  ballots  for  every  election  for  public  officers 
to  be  voted  for  in  his  county  or  city,  and  to  cause  to  be 
printed  in  the  appropriate  ballot  the  name  of  every  candidate 
whose  name  has  been  duly  certified  to  or  filed  with  him.'* 
Suppose  it  to  be  true  that  the  language  quoted  does  not  pro- 
hibit the  placing  of  the  name  of  a  candidate  twice  on  the 
official  ballot ;  certainly,  that  does  not  impose  upon  the  officer 
charged  with  the  duty  of  preparing  such  ballot  the  duty  of 
double  printing  to  satisfy  the  mere  wishes  of  one  or  all  par- 
ties. That  is  a  sufficient  answer  to  the  application  for  a  writ 
of  mamdamvs  to  compel  such  printing,  for  it  is  not  within 
the  office  of  the  writ  to  compel  an  officer  to  do  more  than 
what  the  law  clearly  requires  of  him.  Before  the  petitioner 
for  a  writ  of  mandamus  is  entitled  thereto,  he  must  show 
more  than  that  there  is  a  public  wrong  specially  injurious  to 
him.  He  must  show  that  such  wrong  consists  of  some  failure 
of  official  duty  clearly  imposed  by  law,  and  that  there  is  no 
other  adequate  specific  legal  remedy.  The  duty  must  be 
positive,  not  discretionary,  and  the  right  must  be  so  clear  as 
not  to  admit  of  any  reasonable  controversy.  These  principles 
are  so  elementary  as  not  to  call  for  discussion  or  support  by 
a  citation  of  authorities,  and  effectually  answer  the  conten- 
tion that  appellant  was  entitled  to  a  writ  to  compel  the  put- 
ting of  his  name  twice  on  the  official  ballot  because  such 
double  printing  is  not  prohibited. 

It  is  further  contended  that  if  it  be  true  that  the  officer 
whose  duty  it  was  under  the  law  to  prepare  the  official  bal- 
lot was  not  bound  to  place  the  name  of  a  person  nominated 
by  two  political  parties  on  the  ballot  twice  when  only  one 
or  any  number  less  than  all  the  candidates  on  the  ticket  are 
interested,  the  statute  expressly  requires  such  double  print- 
ing where  all  have  received  two  nominations,  and  in  support 
of  that,  language  in  sec.  38,  Stats.  1898,  is  referred  to  as  fol- 
lows: "  The  several  regular  party  tickets  nominated  by  con- 
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ventions  or  by  regularly  constituted  and  authorized  com- 
mittees shall  each  be  printed  in  one  column,  under  the 
appropriate  party  designation,  the  columns  to  be  arranged 
alphabetically  according  to  the  first  letter  of  the  party  name." 
That  language  is  followed  in  the  act  of  1893  [ch.  288],  in  the 
same  section  [28],  with  the  following:  "  When  any  person  is 
nominated  for  the  same  office  by  more  than  one  party  or 
convention,  his  name  shall  be  placed  in  each  column  in  which 
the  nominations  of  such  parties  or  conventions  are  given." 
That  was  changed  by  the  amendatory  act  of  1897  [ch.  348, 
sec.  2]  to  the  following:  "When  any  person  is  nominated 
for  the  same  office  by  more  than  one  party  or  convention  his 
name  shall  be  placed  upon  the  ticket  under  the  designation 
of  the  party  which  first  nominated  him;  or  if  he  was  nomi- 
nated by  more  than  one  party  or  convention  at  the  same 
time,  he  shall,  within  the  time  fixed  by  law  for  filing  certifi- 
cates of  nomination,  file  with  the  officer  with  whom  his  cer- 
tificate of  nomination  is  required  to  be  filed  a  written  election 
indicating  the  party  designation  under  which  he  desires  his 
name  to  be  printed  on  the  ballots,  and  it  shall  be  so  printed. 
If  he  shall  refuse  or  neglect  to  so  file  such  an  election,  the 
officer  with  whom  the  certificate  of  nomination  is  required 
to  be  filed  shall  place  his  name  under  the  designation  of 
either  of  the  parties  by  which  he  was  nominated,  but  under 
no  other  designation  whatever."  Taking  the  amended  sec- 
tion as  a  whole,  the  legislative  intent  to  provide  for  the 
printing  of  the  name  of  each  candidate  regularly  nominated 
and  certified  by  a  party  convention,  having  the  legal  quali- 
fication to  be  known  as  a  party,  once  on  the  official  ballot, 
and  to  expressly  prohibit  the  printing  of  it  otherwise,  seems 
to  be  too  clear  for  controversy.  The  first  part  of  the  amend- 
atory act,  in  mandatory  language,  requires  the  printing  of 
the  name  of  .a  candidate  receiving  two  nominations  imder 
the  party  designation  of  the  party  first  nominating  him  in- 
stead of  under  both  party  designations  as  required  by  the 
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old  law,  and  that  is  followed  by  the  very  plain  provision 
that,  in  case  of  two  nominations  at  the  same  time,  the  can- 
didate shall  have  his  choice  as  to  the  party  designation  nnder 
which  his  name  shall  appear,  and  that  is  followed  by  the 
further  provision  that  if  he  fails  to  make  a  choice  between 
the  two  nominations  the  officer  shall  make  the  choice  for 
him  and  the  name  shall  be  printed  accordingly  and  under 
no  other  designation  whatever.  The  rule  that  language 
which  is  plain  does  not  admit  of  judicial  explanation  or  con- 
struction applies  here.  The  words  referred  to  will  admit  of 
but  one  construction,  therefore  we  are  bound  to  take  that  as 
expressing  the  legislative  will  and  give  force  to  it,  unless  it 
contravenes  some  provision  of  the  state  or  national  constitu- 
tion. The  language  of  the  first  part  of  the  amendment,  to 
wit,  "  his  name  shall  be  placed  upon  the  ticket  under  the 
designation  of  the  party  which  first  nominated  him,"  carries 
with  it  by  implication,  in  view  of  the  language  of  the  old 
act  which  it  displaces,  a  prohibition  against  double  printing. 
Then  the  prohibiting  clause  with  which  the  amendment 
terminates  as  clearly  refers  to  all  that  precedes  it  as  if  the 
punctuation  were  such  as  to  indicate  such  reference. 

But  it  is  contended  that  if  the  meaning  of  the  language 
discussed  in  the  foregoing  is  in  accordance  with  the  conclu- 
sion which  we  have  reached,  it  has  no  application  to  a  case 
where  all  the  candidates  of  one  party  are  also  the  nominees 
of  another,  and  that  contention  is  supported  by  reading  into 
the  statute  a  provision  something  like  this:  provided  how- 
ever that  this  shall  not  apply  to  cases  where  the  candidates 
nominated  by  one  party  and  duly  certified  as  herein  provided 
are  identical  with  those  nominated  and  certified  by  another 
party  having  the  requisite  qualification  to  nominate.  Courts 
may  supply  omitted  words  or  even  clauses  where  the  mean- 
ing is  clear  from  the  context  and  such  words  and  clauses  are 
necessary  to  harmonize  all  parts  of  the  act  with  its  evident 
<M>ntrolling  purpose,  but  not  otherwise.  No  such  condition 
Vol.  100  —  34 


Digitized  by  VjOOQIC 


530  SUPKEME  COURT  OF  WISCONSIN.         [100 

The  State  ex  reL  Range  Ta  AndersoiL 

is  presented  by  the  act  under  consideration,  but  on  the  con- 
trary the  legislative  idea,  unmistakably  expressed,  is  that 
the  name  of  a  person  shall  appear  as  a  candidate  for  public 
office  but  once  on  the  official  ballot,  and  no  word  or  clause 
can  be  read  into  the  act  by  construction  not  consistent  with 
that  plain  purpose,  without  violating  one  of  the  plainest  rules 
for  judicial  construction.  Suth.  Stat.  Const.  §§  261, 262;  Gil- 
leH  V.  Dutruit,  91  Wis.  661;  Clokus  v.  HoUister  M.  Co.  92 
Wis.  325;  Lake  Co,  v.  Rollins,  130  U.  S.  662. 

But  it  is  said  that  the  law  is  not  constitutional  because  it 
violates  sec.  3,  art.  Ill,  of  the  constitution  of  Wisconsin,  which 
provides  that  all  votes  shall  be  by  ballot.  To  support  that, 
it  is  argued  that  the  law  takes  from  the  voter  the  constitu- 
tional privilege  of  making  his  own  ballot  and  depositing  it 
as  so  prepared.  No  reason  for  this  contention  is  perceived. 
The  w^ord  "ballot"  and  the  expression  "vote  by  ballot"  had 
a  well-understood  and  universal  meaning  at  the  time  of  the 
adoption  of  the  constitution,  and  it  must  be  taken  as  the  law 
that  the  thought  which  was  in  the  minds  of  the  framers  of 
the  constitution  was  in  harmony  with  such  meaning.  Any 
attempt  to  go  outside  of  that  would  be  usurpation,  not  inter- 
pretation or  construction.  It  would  be  a  method  of  judicial 
procedure  that  would  render  any  legislation,  however  plainly 
worded,  subject  to  change  by  judicial  construction  to  suit  the 
judgment  of  courts  as  to  the  best  legislative  policy.  The 
word  "  ballot "  means,  in  the  election  of  public  officers,  and 
always  meant,  a  paper  so  prepared  by  printing  or  writings 
thereon  as  to  show  the  voter's  choice,  and  "vote  by  ballot" 
the  deposit  of  such  paper  in  a  box  in  such  a  way  as  to  con- 
ceal the  voter's  choice  if  he  so  desires.  In  that  sense  and  in 
no  other  the  words  were  used  in  the  constitution,  and  they 
secure  to  each  person  entitled  to  vote  the  rights  which  their 
meaning  clearly  conveys,  and  they  are  in  no  way  interfered 
with  by  the  act  under  consideration.  The  official  ballot,  so 
called,  is  not  complete  when  furnished  to  the  elector  as  he 
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enters  the  booth  to  prepare  his  ballot.  It  is  a  mere  form 
for  a  ballot.  When  marked  and  prepared  by  the  voter  so 
as  to  show  his  choice  at  the  election,  then,  and  not  till  then, 
does  it  becorae  his  constitutional  ballot;  and  it  is  not,  and 
cannot  be,  contended  but  that  the  freest  opportunity  practi- 
cable is  given  under  the  law  for  the  voter  to  deposit  such 
ballot  so  as  to  conceal  his  choice  of  candidates,  indicated 
therein,  if  he  so  desires.  It  follows  that  no  constitutional 
guaranty  in  regard  to  voting  by  ballot  is  in  any  way  con- 
travened. 

Our  attention  is  called  in  the  briefs  of  counsel  to  many 
cases  where  constitutional  and  other  questions  are  discussed 
under  laws  similar  to  the  Wisconsin  law,  and  considerable 
significance  is  given  to  some  which  require  notice  in  this, 
opinion.  The  one  most  relied  on  is  Fisher  v.  Dudley^  74 
Md.  242.  The  court  there  decided  that  a  candidate  twice 
nominated  was  entitled  to  two  places  on  the  ticket  as  a  can- 
didate for  the  same  office,  but  the  decision  turned  on  the 
construction  of  the  Maryland  statute,  not  on  any  constitu- 
tional question.  It  was  held  that  the  plain  purpose  of  the 
legislature,  by  the  language  used,  was  to  give  each  person 
nominated  a  place  on  the  ticket  for  each  nomination  he  re- 
ceived in  any  of  the  ways  provided  for  by  law.  Of  course 
neither  the  decision  nor  the  reasoning  leading  up  to  it  can 
have  any  weight  in  this  case,  inasmuch  as  we  hold  that  by 
plain  language  of  the  Wisconsin  statute  the  double  printing 
of  the  names  of  candidates  is  expressly  prohibited. 

In  Sawin  v.  Pease  (Wyo.),  42  Pac.  Kep.  750,  the  law  under 
consideration  provided  for  the  printing  of  the  names  of  the 
candidates  in  alphabetical  order,  with  the  designation  of 
the  nominating  party,  and  the  court  held  that  the  name  of 
each  candidate  could  be  placed  upon  the  ticket  but  once. 
There  was  no  express  requirement  one  way  or  the  other  as 
to  double  printing.  The  question  turned  upon  the  construc- 
tion of  the  language  used  and  the  general  purpose  of  the 
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act.  In  Simpson  v.  Oahorn^  52  Kan.  328,  it  was  held  that 
under  the  Kansas  statute  a  candidate  was  entitled  to  have 
his  name  printed  under  as  many  party  designations  as  he 
received  nominations.  In  Miller  v.  Pennoyery  23  Oreg.  364; 
St(Ue  ex  rd.  Sturdevcmt  v.  AUen,  43  Neb.  651 ;  and  People  ex 
rd,  Eaton  v.  District  Courts  18  Colo.  26,  the  contrary  was 
held,  all  turning,  however,  on  the  particular  wording  of  the 
particular  statute  under  consideration.  No  valuable  pur- 
pose will  be  Served  by  quoting  at  length  from  the  opinions. 
Suffice  it  to  say  that  all  support  the  views  to  which  we  have 
arrived,  so  far  as  the  questions  considered  are  similar. 

There  are  several  other  cases,  some  of  which  are  cited  in 
the  briefs  of  counsel  and  some  not,  where  laws  similar  in 
most  respects  to  the  Wisconsin  law  were  challenged  on  con- 
stitutional grounds,  because  of  the  feature  limiting  the  par- 
ties entitled  to  be  named  on  the  official  ballot  to  such  as 
polled  a  specified  percentage  of  the  total  vote  at  the  preced- 
ing general  election,  in  that  such  provision  discriminates 
between  classes  of  voters  and  imreasonably  interferes  with 
the  freedom  of  the  elective  franchise.  We  are  unable  to 
find  that  any  of  such  attacks  were  successful  except  in  Eaton 
V,  Brown^  96  Cal  371.  When  that  case  is  carefully  read  and 
understood  in  the  light  of  subsequent  changes  in  the  Cali- 
fornia law  and  the  position  of  the  court  thereafter,  it  will 
be  readily  seen  that  it  does  not  support  the  contention  of 
appellant.  The  law,  when  the  case  arose,  contained  such  a 
method  of  marking  to  designate  the  voter's  choice  that  the 
effect  of  marking  the  head  of  the  ticket,  intending  to  vote 
what  may  be  called  the  straight  ticket,  and  of  marking  an 
individual  nomination  or  a  candidate  outside  of  such  straight 
ticket,  was  that  the  whole  vote  was  thereby  rendered  void, 
and  as  the  straight  ticket  often  only  included  the  state 
officers,  while  local  parties  placed  in  nomination  local  offi- 
cers, it  was  impossible  for  a  voter  to  so  mark  his  ticket  as  to 
vote  for  some  person  for  each  office.    On  that  ground,  and 
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not  because  of  the  mere  qualification  for  party  representa- 
tion on  the  ballot,  the  law  was  declared  unconstitutional  by 
a  majority  of  the  court.  A  minority,  consisting  of  two  jus- 
tices, held  the  law  unconstitutional  solely  because  of  the 
qualification.  At  the  next  session  of  the  legislature  the  ob- 
jection which  ruled  the  case  was  removed  by  amendment^ 
leaving  the  qualification  for  party  representation  on  the 
ticket  without  change,  and,  on  the  law  as  changed  being 
again  challenged,  it  was  sustained,  two  justices  dissenting. 
Craig  v.  Brown^  114  Cal.  480.  So  we  are  safe  in  saying  that 
the  decision  in  Eaton  v.  Brown^  aupra^  is  not  authority  to 
the  point  that  a  reasonable  qualification  for  party  representa- 
tion upon  an  official  ballot  is  an  unconstitutional  discrimina- 
tion between  dififerent  classes  of  voters.  On  the  contrary 
the  California  court  sustains  the  qualification,  and  to  the 
same  effect  are  Eansom  v.  Blacky  54  N.  J.  Law,  446;  Stat^ 
ex  rd,  Sturdevamt  v.  AUen^  43  Neb.  651;  Todd  v.  Board  of 
Election  ComnCrs^  104  Mich.  474;  State  ex  rd,  Batema/n  v. 
Bode,  55  Ohio  St.  224;  DeWalt  v.  Ba/rUey,  146  Pa.  St.  529; 
Miner  v.  Olvn,  159  Mass.  487.  With  few  exceptions  every 
state  in  the  Union  now  has  a  ballot  law  modeled  after  the 
so-called  Australian  system,  and  all  have  some  qualification 
for  party  representation  upon  the  official  ballot,  and  many, 
either  by  express  provision  or  by  judicial  construction,  pro- 
hibit the  double  printing  of  names  of  candidates  upon  it.  In 
no  case  that  we  have  been  able  to  find,  or  to  which  our  at- 
tention has  been  called  by  counsel,  is  that  feature  held  to 
render  the  law  unconstitutional. 

If  a  question  can  be  settled  beyond  reasonable  controversy 
by  judicial  authority  outside  our  own  jurisdiction,  it  would 
seem  that  the  objections  raised  to  the  Wisconsin  ballot  law 
in  this  case  have  been  so  settled.  Manifestly,  the  right  to 
vote,  the  secrecy  of  the  vote,  and  the  purity  of  elections,  all 
essential  to  the  success  of  our  form  of  government,  cannot 
be  secured  without  legislative  regulations.    Such  regulations^ 
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withia  reasonable  limits,  strengthen  and  make  effective  the 
constitutional  guaranties  instead  of  impairing  or  destroying 
them.  Some  interference  with  freedom  of  action  is  permis- 
sible and  necessarily  incident  to  the  power  to  regulate  at  all, 
as  some  interference  with  personal  liberty  is  necessary  and 
incident  to  government;  and  so  far  as  legislative  regulations 
are  reasonable  and  bear  on  all  persons  equally  so  far  as  prac- 
ticable in  view  of  the  constitutional  end  sought,  they  cannot 
be  rightfully  said  to  contravene  any  constitutional  right. 
To  paraphrase  from  the  language  of  Chief  Justice  Maeshall 
as  to  implied  powers  conferred  by  the  national  constitu- 
tion,—  so  long  as  the  end  be  legitimate  and  within  the  scope 
of  the  constitution,  all  means  appropriate  and  plainly  adapted 
to  such  end  and  consistent  with  the  letter  and  spirit  of  the 
constitution,  if  not  prohibited,  are  constitutional;  but  if  the 
legislature  proceeds  beyond  the  limits  indicated,  so  as  to 
leave  no  reasonable  doubt  on  the  question,  its  act  will  meet 
the  bar  of  the  constitution,  as  maintained  by  that  branch  of 
the  government  to  which  such  maintenance  is  specially  in- 
trusted, and  such  branch  will  not  hesitate  to  nullify  such 
act.  We  are  unable  to  see  anything  in  the  present  ballot 
law  which  passes  beyond  the  bounds  of  reasonable  regula- 
tion in  view  of  the  end  sought, —  the  right  of  all  to  vote  in 
secrecy  and  upon  the  basis  of  political  equality  and  purity. 
True,  a  political  party  cannot  be  represented  as  such  on  the 
official  ballot  unless  it  polled,  at  the  preceding  general  elec- 
tion, at  least  two  per  cent,  of  the  votes  cast  in  the  election 
district,  but  that  does  not  in  any  manner  prevent  any  voter 
from  voting  for  any  person  "he  sees  fit,  for  any  office.  The 
law  requires  blanks  to  be  left  under  the  name  of  each  candi- 
date, sufficient  for  the  voter  to  write  a  name  therein  in  place 
of  the  one  printed.  He  is  permitted  thus  to  split  his  ticket 
as  he  sees  fit,  so  that  it  will  contain  the  names  of  some  candi- 
dates of  one  party  and  some  of  another,  according  to  his 
choice,  and  then  he  is  permitted  to  vote  the  ticket  so  pre- 
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pared  by  a  single  mark  at  the  top  ia  the  place  provided  for 
that  purpose,  or  he  may  designate  the  candidates  of  his 
choice  by  separate  markings,  and  all  reasonable  safeguards 
are  thrown  around  him  to  prevent  his  so  marking  his  ticket 
as  to  lose  his  vote  for  any  candidate  he  desires  to  vote  for. 
In  addition  he  is  permitted  to  prepare  a  sample  ballot  on  a 
form  similar  in  all  respects  to  the  official  ballot  except  as  to 
the  color  of  the  paper,  and  take  it  with  him  into  the  booth 
to  copy  from,  and  he  is  further  allowed  to  have  an  assistant, 
or  two  if  he  desires,  on  making  the  necessity  therefor  known 
to  the  inspectors  of  election.  An  inspection  of  all  the  so- 
called  Australian  ballot  laws  now  in  force  in  the  several 
states  will  not  disclose  a  more  perfect  system  for  the  pro- 
tection of  the  voter  in  his  constitutional  right  to  vote  on  an 
equality  with  every  other  voter,  and  to  designate  in  secrecy 
his  choice,  than  is  found  in  the  Wisconsin  law. 

Some  discrimination  between  classes  as  to  the  manner  of 
securing  representation  upon  the  ballot  is  unavoidable  in 
any  practicable  system  of  voting  by  the  use  of  official  bal- 
lots;, otherwise  there  would  be  no  limit  to  its  size  audit 
would  be  so  complicated  and  confusing  as  to  certainly  ma- 
terially impair  the  freedom  of  the  elective  franchise.  The 
exercise  of  that  right  would  be  liable  to  become  so  burden- 
some that  many  would  not  feel  able  to  bear  it,  and  others 
would  not  care  to  do  so.  As  Chief  Justice  Paxson  said,  in 
DeWidt  V.  Bartlej/,  146  Pa.  St.  529,  Avithout  some  limit  to 
the  right  to  be  called  a  party  and  to  be  represented  as  such 
upon  the  official  ballot,  any  number  of  persons,  however 
small,  might  claim  such  right  and  to  be  a  representative 
organization,  as  did  the  three  tailors  of  Tooley  street  who 
are  said  to  have  held  a  meeting  and  petitioned  the  piirlia- 
ment  of  England  for  a  redress  of  public  grievances,  styling 
themselves,  "  We,  the  people  of  England." 

The  qualification  feature,  as  observed  by  other  courts,  is 
really  the  most  serious  objection  to  the  law,  yet  we  are  not 
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prepared  to  say  that  it  passes  the  limit  of  reasonable  regula- 
tion within  the  principles  before  stated.  The  right  of  the 
individual  to  vote  for  the  candidate  of  his  choice  is  not  inter- 
fered with  by  it,  and  that  is  the  constitutional  right  guar- 
anteed. Mere  party  fealty  and  party  sentiment,  which  in- 
fluences men  to  desire  to  be  known  as  members  of  a  particular 
organization,  are  not  the  subjects  of  constitutional  care.  It 
deals  with  the  individual  right  of  the  citizen  to  vote  for  the 
candidates  of  his  choice,  and  if  that  be  not  impaired,  and 
reasonable  opportunity  be  furnished  for  equal  representa- 
tion on  the  official  ballot  under  a  party  designation,  no  un- 
just discrimination  can  successfully  be  claimed.  Men  are 
supposed  to  stand  for  principles  when  placed  in  nomination 
by  political  parties,  and  when  the  candidates  of  one  party 
are  identical  with  those  of  another  it  is  supposed,  and  not 
unreasonably,  that  for  the  time  being  at  least,  though  there 
be  two  organizations  there  is  but  one  platform  of  principles, 
and  that  one  party  designation  on  the  official  ballot  will 
satisfy  all  legitimate  requirements  of  both.  The  confusion 
and  uncertainty  that  would  arise  in  such  a  case  from  the 
double  printing  of  names,  furnishes  a  strong  reason  for  pro- 
hibiting it,  and  that,  with  the  other  reasons  mentioned, 
strongly  support  the  wisdom  of  the  prohibition  as  a  proper 
legislative  regulation. 

Thus  testing  the  law  under  consideration  by  all  the  con- 
stitutional limitations  and  guaranties  suggested  by  appellant, 
and  viewing  it  from  a  practical  rather  than  a  sentimental 
standpoint,  we  cannot  pronounce  it  unccmstitutional  with 
that  degree  of  certainty  requisite  to  judicial  condemnation. 
This  conclusion  is  reached  also  having  in  view  that  our  sys- 
tem of  government,  and  natural  justice  as  well,  requires  the 
exercise  of  the  elective  franchise  to  be  as  free,  a«  simple,  and 
as  easy  as  can  be  consistently  with  the  independent,  honest, 
and  intelligent  individual  action  of  the  voter.  If  all  men 
were  pure  in  their  relations  to  each  other  and  the  state, — 
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were  not  only  able  to,  but  would  with  certainty,  correctly  per- 
form all  the  duties  of  citizenship, —  very  little  of  the  great 
mass  of  statute  laws  which  we  possess  would  be  of  any  prac- 
tical use.  But  such  is  not  the  case.  We  must  therefore  deal 
with  things  as  they  are  and  as  they  must  ever  continue  ta 
be.  We  must  appreciate  the  fact  that  without  wise  and  care- 
ful legislative  regulations,  supplementing  the  constitutional 
guaranties,  the  elective  franchise  might  be  so  abused,  and 
the  means  of  such  corruption,  as  not  only  to  nullify  its  con- 
trolling purpose,  but  every  purpose  of  popular  constitutional 
government.  That  extremists  may  carry  such  regulations 
too  far  is  by  no  means  improbable,  but  when  they  do  it  will 
be  met  by  that  other  safeguard,  the  court,  without  which 
constitutional  guaranties  might  easily  be  evaded  and  ren- 
dered useless  by  the  ingenuity  of  legislatures. 
By  the  Court —  The  order  of  the  circuit  court  is  afllrmed. 

WiNSLOw,  J.  I  regard  the  provision  of  the  election  law 
which  is  attacked  in  this  case  as  an  unwarrantable  interfer- 
ence with  the  freedom  of  election,  and  hence  void.  Its  only 
purpose  is  to  prevent  fusion  between  two  parties.  This  is 
plain  to  the  most  casual  reader.  That  it  will  quite  effect- 
ively accomplish  this  purpose  seems  equally  plain;  that  it  is 
a  laudable,  or  even  lawful,  purpose,  I  deny.  If  one  party 
has  named  a  worthy  ticket,  there  is  no  reason,  in  law  or 
morals,  why  another  should  be  debarred  from  indorsing  that 
ticket  except  on  pain  of  surrendering  its  existence.  It  is 
easy  to  say  that  the  rights  of  the  elector  are  not  infringed; 
that  he  may  still  vote  for  the  men  of  his  choice,  because 
their  names  are  on  the  oflScial  ballot;  and  that  the  part}'' 
designation  makes  no  difference  in  the  result.  This  argu- 
ment is,  in  my  opinion,  unsatisfactory.  Political  rights  are 
universally  exercised  through  party  organizations,  and  such 
organizations  are  recognized  by  this  very  law.  When  the 
law  interferes  with  the  freedom  of  action  of  the  party,  it 
necessarily  interferes  with  the  freedom  of  action  of  the  citi- 
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zens  who  compose  that  party.  This  law  says  to  the  party, 
and  through  the  party  to  the  electors  composing  it:  "Tou 
shall  not  indorse  candidates  of  any  other  party,  except  on. 
condition  that  you  surrender  your  existence  as  a  party  and 
lose  your  right  of  representation  upon  the  official  ballot  in 
the  future."  Knowing,  as  we  do,  the  strength  of  party  ties, 
and  the  practical  necessity  of  par-ty  organizations,  it  seems 
to  me  that  this  threat  is  neither  necessary  nor  reasonable. 
It  cannot  be  claimed  that  this  provision  is  aimed  at  any  evil 
practices  or  wrongful  act.  It  will  prevent  no  illegal  vote 
from  being  cast,  nor  will  it  stop  any  corrupt  practice,  nor 
in  any  way  preserve  the  purity  of  the  ballot.  There  is,  in 
my  judgment,  no  reason,  in  good  morals  or  in  the  principles 
of  republican  government,  for  any  such  device.  It  is  well 
to  surround  the  ballot  with  reasonable  regulations,  and  to 
adopt  all  precautions  that  will  prevent  corruption  and  illegal 
voting;  but  it  is  not  well  to  make  the  ballot  difficult  for  the 
honest  voter,  nor  to  adopt  devices  which  tend  only  to  hin- 
der the  full  exercise  of  political  rights. 


The  State  ex  eel.  The  Chicago  &  Northwestern  Kail- 
way  Company  vs.  The  Oshkosh,  Algoma  &  Blaok 
"Wolf  Kailroad  Company. 

September  SO — October  11, 1898. 

Appealable  order:  Railroads:  Eminent  domain:  Certiorari 

1.  An  order  appointing  commissioners  of  appraisal  in  a  proceeding  to 

condemn  land  for  a  railroad  right  of  way,  is  a  final  order  made  by 
the  court  in  a  special  proceeding,  and  hence  appealable. 

2.  The  question  whether  the  petitioner  in  such  a  case  was  a  railroad 

corporation,  within  the  meaning  of  the  statute  authorizing  condem* 
nation,  and  had  the  right  of  eminent  domain,  may  properly  be  de- 
termined on  an  appeal  from  the  order  appointing  commissioners; 
and  the  remedy  by  appeal  being  adequate  for  that  purpose,  certio- 
rari will  not  lie. 
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Certioraei  to  review  proceedings  of  the  circuit  court  for 
Winnebago  county:  Geo.  W.  Burnell,  Circuit  Judge.  The 
respondent  moved  to  quash  the  writ.    Motion  grcmted. 

Geo.  H,  Noyes^  for  the  motion. 

In  opposition  there  was  a  brief  by  Fisli^  Ca/ry^  JTpham  c6 
JBlachy  and  oral  argument  by  J,  T.  Fish. 

The  motion  was  granted  October  11, 1898,  and  the  follow- 
ing opinion  was  filed  November  22, 1898: 

WiNSLow,  J.  The  Oshkosh^  Algoma  <&  Black  Wolf  RoM- 
road  Compcmy  is  a  corporation  organized  for  the  purpose  of 
constructing  and  operating  a  railroad  for  the  purpose  of 
carrying  persons  only  from  a  point  within  the  limits  of  the 
city  of  Oshkosh,  through  the  towns  of  Algoma  and  Black 
Wolf,  to  the  shore  of  Lake  Winnebago.  Desiring  to  cross 
the  tracks  and  right  of  way  of  the  relator,  it  commenced 
condemnation  proceedings  for  that  purpose  in  the  circuit 
court  by  petition.  The  relator  appeared  upon  the  hearing, 
and,  among  other  objections,  raised  the  objection  that  the  re- 
spondent was  not  a  railroad  corporation,  within  the  meaning 
of  the  law  authorizing  condemnation,  and  had  not  the  right 
of  eminent  domain.  The  objections  were  overruled,  and  an 
order  made  by  the  court  appointing  commissioners.  There- 
upon the  relator  sued  out  a  writ  of  certiorari  from  this  court, 
and,  after  return,  the  respondent  moved  to  quash  the  writ. 

The  motion  must  be  granted.  The  order  in  question  was 
a  final  order  made  hy  the  court  in  a  special  proceeding,  and 
hence  was  appealable.  Gill  v.  M.  cfe  L.  W.  R.  Co.  76  Wis. 
293;  Wis.  Cent.  R.  Co.  v.  Cornell  University^  49  Wis.  162. 
Appeal  from  the  order  is  an  entirely  adequate  remedy  to  test 
the  question  raised  by  the  relator.  The  general  rule  is  well 
established  that  a  common-law  certiorari  will  not  issue  where 
a  party  has  an  adequate  remedy  by  appeal.  Wardsworth  v. 
Sibhy,  38  Wis.  484;  McCaffrey  v.  Nolan,  1  Wis.  361;  Harris, 
Certiorari,  §  44. 

By  the  Court. — Writ  quashed. 
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Maetin,  Appellant,  vs.  Eemington  and  wife,  Respondents. 

September  ISO— October  11, 1808. 

Debtor  and  creditor:  Convey cmce  by  Jmsbemd  to  wife:  Consideration: 
Resulting  trust:  Agency, 

1.  A  city  lot  was  purchased  and  improved  with  money  from  the  sepa- 

rate estate  of  a  married  woman,  but  the  title  was  taken  in  the 
name  of  her  husband.  Afterwards,  acting  through  her  husband  as 
agent,  she  traded  said  lot  for  other  land,  receiving  some  cash,  and 
this,  with  other  money  belonging  to  her  separate  estate,  was  in- 
vested in  speculative  purchases  of  real  estate  which  resulted  in 
large  profits,  the  husband  investing  no  money  of  his  own,  but  tak- 
ing the  title  to  the  several  parcels  in  his  own  name  for  convenience, 
until  finally  he  conveyed  to  the  wife  the  lands  which  were  the  out- 
come of  the  various  transactions.  Held,  that  prior  to  the  statute 
(sea  2077,  R  S.  1878),  there  would  have  been  a  valid  resulting  trust 
in  favor  of  the  wife  in  each  of  the  various  parcels  of  land  so  held 
by  the  husband,  and,  although  such  trusts  have  been  abolished, 
yet  his  conveyance  in  execution  thereof  was  foimded  upon  a  suffi- 
cient consideration  and,  in  the  absence  of  fraud,  is  valid  even  as 
against  his  creditors. 

2.  The  increment  of  a  wife's  property  due  to  the  sagacity  and  industry 

of  her  husband  cannot  be  reached  by  his  creditors. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.    Affirmed, 

This  is  an  action  in  the  nature  of  a  creditors'  bill  to  set 
aside  certain  conveyances  of  real  estate  made  by  the  defend- 
ant Alvah  Eemi/ngton  to  his  wife,  as  frauds  upon  creditors. 
The  facts  were  that  on  the  19th  of  October,  1892,  Alvah, 
with  others,  guaranteed  the  payment  of  a  note  and  mort- 
gage given  by  a  real-estate  company  upon  certain  lands  in 
the  town  of  Lake  for  the  sum  of  $9,000,  and  the  plaintiff 
thereupon  purchased  the  same.  On  the  5th  of  June,  1895, 
the  plaintiff  commenced  an  action  of  foreclosure  of  said 
mortgage,  making  Ttemingtoii  a  defendant,  and  claiming  a 
personal  judgment  against  him  and  the  other  guarantors 
for  any  deficiency,  and  the  summons  was  on  that  day  served 
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upon  the  defendant  Marion  Hemington^  Alvah  not  being 
found.  Thereafter  judgment  of  foreclosure  was  duly  ob- 
tained, and  the  real  estate  sold,  and  on  the  2d  of  February, 
1897,  the  plaintiff  obtained  judgment  for  deficiency  against 
Alvah  as  guarantor  for  the  sum  of  $8,787.11.  Upon  this 
judgment  execution  was  issued  and  returned  unsatisfied,  and 
this  action  was  commenced. 

On  the  5th  of  June,  1895,  being  the  same  day  upon  which 
the  foreclosure  action  was  commenced,  Alvah  deeded  to 
Marion  a  house  and  lot  on  Marshall  street,  in  the  city  of 
Milwaukee  (hereafter  known  as  the  Marshall  street  prop- 
erty), also  certain  lots  in  Kneeland's  addition  in  said  city,  no 
consideration  for  such  transfer  being  paid  by  Marion  at  the 
time.  AVoah  had  practically  no  other  property  at  the  time 
of  the  transfer,  and  the  conveyance  thus  made  him  insolvent. 
In  1896,  Marion  sold  the  Kneeland's  addition  property,  re- 
ceiving a  mortgage  of  $6,000  thereon  and  certain  other  real 
estate  in  exchange,  and  she  made  other  transfers  of  such 
real  estate,  which  finally  resulted  in  her  obtaining  title  to 
four  lots  in  Cambridge  addition,  in  the  Eighteenth  ward  of 
the  city  of  Milwaukee,  and  subject  to  a  mortgage  of  $3,000 
thereon.  In  October,  1896,  she  mortgaged  the  Marshall 
street  property  for  $3,500. 

The  plaintiffs  claim  is  that  the  transfers  of  June  5, 1895, 
were  entirely  without  consideration  and  fraudulent  as  to 
creditors.  On  the  other  hand,  the  defendants  claim  that 
this  property  was  all  in  fact  the  separate  property  of  Marion^ 
resulting  from  an  original  investment  of  $1,900,  and  that  it 
was  held  by  Al/oah  tor  convenience  only  and  in  trust  for  her 
benefit,  and  that  the  conveyance  thereof  was  simply  made 
to  carry  out  that  trust,  with  no  intent  to  defraud  Ahah^s 
creditors. 

The  evidence  farther  showed  that  the  parties  were  mar- 
ried in  1887,  Alvah  then  being  employed  at  a  salary  of  $60 
per  month,  and  being  without  property,  and  that  Marion 
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then  had  $500,  which  she  had  theretofore  earned.    In  April, 

1889,  Alvah  arranged  with  one  Stone  to  buy  two  lots  in  a 
town  plat  called  "  Idlewild  No.  2,"  in  the  town  of  Milwau- 
kee, outside  of  the  city  limits,  for  the  purpose  of  building  a 
house  and  making  a  homestead  thereon.  The  lots  were  sup- 
posed to  be  worth  $2,000,  but  were  sold  to  Remington  for 
$1,000,  in  consideration  that  he  would  build  a  house  and  live 
thereon.  In  payment  of  the  $1,000,  Stone  took  AlvalCs 
note,  indorsed  by  Marion  and  Mrs.  Connolly,  her  mother. 
The  deed  was  made  out  in  AlvaWs  name,  and  the  land  was 
thereupon  mortgaged  by  Alvah  and  his  wife  to  a  third  per- 
son, with  the  proceeds  of  which  mortgage  and  the  $500  pos- 
sessed by  Marion  the  house  was  built.  The  $1,000  note  was 
afterwards  paid  by  Mrs.  Connolly,  as  she  claims  for  the 
benefit  of  her  daughter  and  as  an  advancement  to  her.  The 
evidence  does  not  show  that  anything  was  said  between 
the  parties  as  to  how  or  under  what  understanding  Alvah 
should  hold  the  title  to  the  property,  and  the  fact  seems  to 
be  that  Stone  caused  the  deed  to  be  made  direct  to  Alvah 
on  his  own  motion.  No  note  or  evidence  of  indebtedness 
was  given  hj  Alvah  at  any  time  for  either  the  $1,000  or  the 
$500,  nor  was  any  such  thing  afterwards  asked  or  talked 
about. 

The  evidence  tends  to  show  that  Marion^  in  September, 

1890,  received  $400  from  her  father's  estate,  and  that  it  was 
used  in  the  real-estate  transactions  hereafter  mentioned,  and 
with  no  arrangement  or  understanding  as  to  its  repayment. 
In  December,  1890,  the  Idlewild  lots  were  sold  for  $500 
cash  and  the  equity  in  five  other  lots  in  the  same  locality. 
In  January,  1891,  there  commenced  a  series  of  real-estate 
transactions  conducted  by  Bemington  in  his  own  name  by 
which  large  profits  were  made,  and  Marion  claims  that  the 
money  used  in  these  transactions  was  all  of  it  either  a  part 
of  the  $1,900  of  her  separate  estate  or  the  fruits  thereof.  In 
January,  1891,  ten  acres  were  purchased  upon  contract  in 
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the  village  of  Whitefish  Bay  and  $700  paid  thereon,  which 
ten  acres  were  shortly  afterwards  disposed  of  at  a  profit  of 
$2,340.  In  January,  1891,  two  of  the  Idlewild  lots  were  ex- 
changed for  a  house  and  four  lots  in  the  village  of  Whitefish 
Bay,  known  as  the  Lawndale  property,  which  then  became 
the  homestead  of  the  parties.  In  July,  1891,  $1,000  was  paid 
as  first  payment  upon  another  ten  acres  of  land  in  Whitefish 
Bay,  which,  in  October,  1891,  were  sold  to  a  real-estate  com- 
pany, and  a  second  mortgage  of  $7,500  received  by  Al/vah 
in  payment.  In  all  the  transactions  before  named  the  title 
to  the  premises  was  taken  and  held  by  Alvahy  and  the  mort- 
gage of  $7,500  ran  to  him,  and  Alvah  in  fact  conducted  all 
the  business  after  consulting  with  his  wife. 

Alvah  held  the  $7,500  mortgage  in  his  own  name  on  the 
records  until  March  29,  1894,  when  he  made  and  recorded  a 
nominal  assignment  thereof  to  one  Martz,  which  assignment 
was  made  simply  to  escape  taxation,  and  on  the  same  day 
Martz  reassigned  the  mortgage  to  Ttemington^  such  reassign- 
ment not  being  recorded.  On  the  30th  of  March,  1894, 
Alvah  signed  an  assignment  of  said  mortgage  to  Marion;  but 
it  does  not  appear  that  said  assignment  was  ever  delivered, 
nor  was  said  assignment  acknowledged  until  October  10, 
1894,  when  Al/vah  bought  of  one  Bingham  the  Marshall 
street  property,  and  gave  for  such  property  the  $7,500  mort- 
gage, with  $450  accrued  interest  thereon  and  seven  months' 
use  of  the  premises.  The  title  to  the  Marshall  street  prop- 
erty was  taken  in  the  name  of  Alvah^  and  so  remained  until 
the  transfer  of  June  5, 1895.  In  December,  1893,  the  Lawn- 
dale  house  and  lots  were  exchanged  for  the  property  in 
Kneeland's  addition,  and  the  title  thereto  taken  in  the  name 
of  Alvah.  Thus  the  property  stood  when  the  conveyances 
which  are  attacked  in  this  action  were  made. 

The  court  found  that  Ma/rion  had  a  separate  estate  (includ- 
ing the  $1,000  advanced  by  her  mother)  of  $1,900,  and  that, 
in  making  the  various  purchases  and  exchanges  of  property, 
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Alvah  transacted  the  larger  part  of  the  business  as  an  agent 
of  Marion^  and  that  title  was  taken  in  the  name  of  Ahah 
for  the  use  and  benefit  of  Marion^  the  consideration  being 
in  each  instance  paid  by  MaHon  out  of  her  separate  estate ; 
and  that  the  conveyances  of  June  5,  1895,  were  made  for 
the  purpose  only  of  carrying  out  the  trust  arranged  thereto- 
fore and  recognized  as  existing  between  the  defendants,  and 
not  for  the  purpose  of  hindering,  delaying,  and  defrauding 
2cay  ot  Alvah^s  creditors;  and  that  said  conveyances  were 
valid ;  and  that  the  complaint  should  be  dismissed.  From 
judgment  in  accordance  with  these  findings  the  plaintiff 
appeals. 

For  the  appellant  there  were  briefs  by  Wath.  Perdea  c6 
Sons^  attorneys,  and  C.  F.  Hunter  and  Chiy  D.  Ooff^  of  conn- 
Bel,  and  oral  argument  by  Mr,  Hunter  and  Mr,  Goff.  They 
contended,  inter  aliay  that  an  exj)res8  promise  is  necessary  to 
oreate  an  equity  in  favor  of  a  party  in  a  case  such  as  this, 
which  will  justify  a  conveyance  of  property  alleged  to  be  in 
execution  of  a  trust  or  equitable  obligation.  Failing  such 
^Qtypress  promise^  the  conveyance  is  voluntary,  and  fraudulent 
as  to  existing  creditors.  Medsker  v.  Bonebrake^  108  U.  S. 
66,  72,  73;  AUantio  Nat.  Bank  v,  Ta/vener,  130  Mass.  407; 
Towers  v.  Hagner,  3  Whart.  48;  Johnston^ s  AdrrCrs  v.  John- 
ston^ 1  Grant  (Pa.),  468;  Kutz's  Appeal^  40  Pa.  St.  90;  Gra- 
hiU  V.  Mayer,  45  id.  530;  Bdbcoch  v.  EcTdsr,  24  N.  T.  623; 
Savage  v,  O'Neil,  44  id.  298 ;  Steadman  v,  Wilbur,  7  E.  1. 481 ; 
French  v.  MoUey,  63  Me.  326 ;  In  re  Blam,din,  1  Lowell,  543 ; 
Hyde  v.  Chapman,  33  Wis.  391;  Estate  of  Hauery  140  Pa.  St. 
420;  Beecher  v.  Wilson,  84  Va.  813;  Rohhins  v.  Armstrong, 
id.  810;  1  Bigelow,  Fraud,  456;  White  v.  Carpenter,  2  Paige, 
238;  McCarroUv.  Alexander,  48  [Miss.  128;  Bostfordv,  Burr, 
2  Johns.  Ch.  405;  Bamk  v.  Atkinson,  32  W.  Va.  203;  Driggs 
<&  Co?s  Bank  v.  Norwood,  50  Ark.  42;  Besson  v,  Eveland, 
26  K  J.  Eq.  468;  Humes  v.  Scruggs,  94  U.  S.  27;  Karr  v, 
Washburn,  56  Wis.  303;  Main  v.  Bosworth,  77  id.  660;  Be- 
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ffole  V.  Hazzardy  81  id.  275.  A  husband,  possessed  of  superior 
judgment  and  ability,  cannot  bestow  all  his  time  and  talents 
to  increase  his  wife's  separate  estate,  and  allow  his  legal  obli- 
gations to  go  unpaid.  Bump,  Fraudulent  Conveyances,  2631 ; 
GUdden  v.  Taylor j  16  Ohio  St.  509;  Shaohdfard  v.  Collier , 
6  Bush,  149;  Perm  v.WhiteJieads^  12  Gratt.  74;  WUson  v. 
Zoomia,  55  111.  352;  ZachTrum  v.  Mwrtm^  139  id.  450;  Penn 
V.  Whitehead^  17  Gratt.  527;  Boggeaa  v.  Eicha/rdf?  AdmW^  39 
W.  Va.  567;  May  era  v.  Kaher^  85  Wis.  382.  If  a  wife  per- 
mits  her  husband  to  take  title  to  her  lands,  hold  himself  out 
to  the  world  as  the  owner  of  them,  and  contract  debts  on 
the  credit  of  such  ownership,  she  cannot  afterwards  with- 
draw the  property  from  his  creditors,  and,  by  taking  title  to 
herself,  defeat  their  claims.  Hopkins  v.  Joyce^  78  Wis.  443; 
Oity  Nat  BamJc  v,  Hamilton^  34  N.  J.  Eq.  162 ;  Fox  v.  Moyer, 
54  N.  T.  125;  Beason  v.  MeUmd^  26  N.  J.  Eq.  468;  Imtg- 
ford  v.  Thurlhy^  60  Iowa,  107;  Humes  v,  Scntggs^  94  U.  S. 
27;  Sa/vage  v.  Mv/rphy^  34  IS.  T.  508;  Sexton  v.  Whea;ton^  8 
Wheat.  229;  Post  v.  Stig&r^  29  K  J.  Eq.  554;  Marston  v. 
Dresen^  85  Wis.  530;  Ferguson  v.  HiUmam,^  55  id.  181;  Mason 
V.  Pierron,  69  id.  585. 

For  the  respondents  there  was  a  brief  by  H.  K.  OwrUs^ 
attorney  for  Marion  E.  Remington^  and  C.  A,  Fowler^  attor- 
ney toT  Ahah  F.  Remington^  and  oral  argument  by  Mr. 


WiNSLow,  J.  This  is  a  contest  between  the  wife  and  a 
creditor  of  the  husband  as  to  property  conveyed  by  the  hus- 
band to  the  wife  at  the  time  of  the  commencement  of  an 
action  by  the  creditor  to  recover  his  debt.  In  such  case,  the 
principle  is  well  established  that  the  wife  has  the  burden  of 
showing,  by  clear  and  satisfactory  evidence,  that  she  paid 
for  the  property  out  of  her  separate  estate.  Le  jSatdnier  v. 
Krueger,  85  Wis.  214.  The  reasons  for  this  rule  are  well 
Vol.  100—35 
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stated  ia  Hoxie  v.  Price^  31  Wis.  82,  and  the  authorities  ia 
support  of  it  are  cited  in  Horton  v.  Dewey j  53  Wis.  410. 

It  is  not  claimed  in  the  present  cas3  thjat  the  wife  paid 
anything  at  the  time  of  the  conveyance  to  her  of  all  the 
property  standing  in  her  husband's  name,  but  it  is  claimed 
that  the  original  property  out  of  which  these  parcels  grew 
was  bought  with  her  money,  and  that  thereby  there  arose  a 
resulting  trust  in  her  favor  in  all  the  property  to  which  her 
husband  had  record  title,  which  trust,  though  not  enforce- 
able under  our  statutes,  has  now  been  fully  executed  by  the 
husband  without  fraud,  and  forms  a  good  consideration  for 
the  conveyances;  citing  Hydev,  Chapmcmy  33  Wis.  391 ;  Karr 
-».  Washburn^  56  Wis.  303;  and  Begole  v.  Hazzard^  81  Wis. 
274. 

The  facts  found  by  the  court  seem  to  bring  the  case  wdthin 
this  doctrine.  The  court  found  that  the  money  with  which 
the  first  parcel  of  real  estate  was  bought  was  advanced  and 
paid  by  Mrs,  Remington^  or  (which  amounts  to  the  same 
thing)  by  Mrs.  Connolly  for  her  daughter's  benefit;  that  sub- 
sequently Mrs,  Remington  put  $500  additional  of  her  own 
money  into  the  building  of  the  house  upon  the  property,  tlius 
paying  all  the  money  which  was  put  into  this  place  out  of 
her  separate  estate;  that  she  afterwards  (acting  through  her 
husband  as  agent)  traded  this  property  for  other  property, 
receiving  some  cash,  and  invested  this  cash  with  $400  re- 
ceived from  her  father's  estate  in  the  speculative  purchases 
which  afterwards  followed,  and  which  resulted  in  rapid  and 
handsome  profits;  and  that  Mr.  Remington  invested  no 
money  of  his  own  in  these  transactions,  but  simply  took  the 
titles  of  the  property  thus  paid  for  by  his  wife's  money,  or 
its  increment,  in  his  own  name  for  convenience  in  the  hand- 
ling thereof.  There  was  undoubtedly  sufficient  evidence  to 
support  these  findings  of  the  court,  and  these  facts  clearly 
bring  the  case  within  the  ancient  rule  in  equity  that  where, 
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on  the  purchase  of  property,  title  is  taken  in  the  name  of 
one  person  while  the  consideration  is  paid  by  another,  not 
by  way  of  loan  to  the  grantee,  a  trust  results  in  favor  of 
the  person  paying  the  consideration.  Dy&r  v.  Dyer,  1  White 
&  T.  Lead.  Cas.  Eq.  *203,  and  notes.  And  thas  doctrine  ap- 
plies where  the  purchase  is  made  by  the  husband  with  the 
wife's  separate  estate  as  well  as  where  the  parties  are  stran- 
gers. Perry,  Trusts,  §  127,  and  cases  cited.  This  trust  arose 
by  implication  of  law  from  the  fact  of  the  advancing  of  the 
purchase  money,  and  not  by  virtue  of  any  agreement  of  the 
parties.  Ba/rUett  v.  PickersgiUy  1  Eden,  515 ;  Bigley  v.  Jones. 
114  Pa.  St.  510;  Bayer  v.  Zibey^  88  Ind.  235. 

True,  it  may  be  shown  by  parol  that  the  money  was  ad- 
vanced by  way  of  a  loan  or  as  a  gift,  and  the  supposed  trust 
thereby  defeated;  but  we  have  found  no  evidence  in  the 
present  case  that  would  warrant  us  in  overruling  the  con- 
clusions of  the  trial  court  on  this  question. 

Therefore^  there  seems  no  escape  from  the  conclusion, 
upon  the  facts  found  by  the  trial  court,  that  there  would 
have  existed,  prior  to  the  passage  of  sec.  2077,  R.  S.  1878, 
a  valid  resulting  trust  in  the  wife  in  the  various  parcels  of 
land  to  which  the  husband  held  title  during  the  progress  of 
the  real-estate  transactions  shown  by  the  evidence,  and  which 
finally  merged  into  the  two  parcels  of  land  which  were  con- 
veyed by  Eemington  to  his  wife,  June  5,  1895.  It  is  true 
that  such  trusts  are  abolished  by  sec.  2077,  R.  S.  1878;  but 
it  is  still  held  that  if  the  trustee  voluntarily  carries  out  and 
executes  the  voidable  trust  by  conveying  the  property,  as  he 
is  morally  bound  to  do,  such  conveyance  will  be  founded 
upon  a  suflBcient  consideration,  and,  in  the  absence  of  fraud, 
will  be  valid  even  as  against  creditors  of  the  trustee.  Byde 
V.  Chapman,  33  Wis.  391 ;  Begole  v.  Hazza/rd^  81  Wis.  274. 
See,  also,  Strong  v.  Gordon,  96  Wis.  476. 

The  trial  court  has  affirmatively  found  that  the  convey- 
ances in  this  case  were  made  in  good  faith  and  without 
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fraudulent  intent.  The  evidence  is  voluminous,  and  we  shall 
not  rehearse  it  here.  While  there  were  circumstances  which 
have  a  suspicious  appearance,  and  would,  perhaps,  have  jus- 
tified a  different  conclusion,  we  cannot  say  that  the  findings 
are  against  the  weight  of  the  evidence.  Nor  can  it  be 
claimed  that  there  was  a  mixture  or  confusion  of  property 
of  the  husband  and  wife,  so  as  to  make  the  whole  liable  for 
the  husband's  debts.  The  findings  affirmatively  show  that 
it  was  all  the  property  of  the  wife,  though  managed  through 
the  agency  of  her  husband,  and  there  is  sufficient  evidence 
in  support  of  this  conclusion.  It  is  certainly  true  in  this 
case  that  the  wife's  property  has  increased  very  largely  and 
rapidly,  apparently  through  the  sagacity  and  industry  of 
the  husband,  but  this  court  has  not  adopted  the  rule  that 
such  increment  can  be  reached  by  the  creditors  of  the  hus- 
band. May  era  v.  Ka/iser^  85  Wis.  382;  Anaorge  v.  Ba/rth^  88 
Wis.  553. 

The  final  claim  made  by  appellant  is  that  the  plaintiff 
purchased  the  note  on  the  faith  of  Remmgton^B  guaranty, 
relying  on  his  apparent  ownership  of  the  $7,500  mortgage 
and  the  Lawndale  property,  thus  raising  an  estoppel  against 
the  wife,  as  held  in  Hopkma  v.  Joyoe^  78  Wis.  443.  The  diffi- 
culty with  this  contention  is  that  the  court  has  found,  upon 
what  seems  to  be  sufficient  evidence,  that  the  plaintiff  did 
not  rely  upon  such  apparent  ownership. 

There  are  no  other  questions  raised  which  seem  important 
enough  to  require  attention. 

By  the  Court. — Judgment  affirmed. 
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Bush,  Mayor,  and  others,  Plaintiffs  in  error,  vs.  The  Statb 
BX  BEL.  Boyle,  Defendant  in  error. 

Septeniber  20  —  October  11, 1898. 

Municipal  corporations:  Elections:  Statute  construed. 

Under  sea  1,  ch.  70,  Laws  of  1897, — providing  that  in  cities  of  the  fourth 
class  certain  officers  shall  be  elective  if  a  petition  asking  therefor 
be  filed  fifteen  days  prior  to  any  regular  election,  ''signed  by  a  ma- 
jority of  the  electors  of  such  city  who  voted  at  the  last  general 
election  then  next  preceding,  as  appears  from  tJiepoU  list,** — such 
petition  must  be  signed  by  a  majority  of  the  persons  whose  names 
appear  upon  the  poll  list  of  electors  who  voted  at  the  last  preceding 
general  election. 

Ebror  to  review  a  judgment  of  the  superior  court  of  Mil- 
waukee county:  Geo.  E.  Sutherland,  Judge.    JSeversed. 

This  was  a  proceeding  by  mamdwmua^  sued  out  of  the  su- 
perior court  of  Milwaukee  county,  directed  to  the  plaintiffs 
in  error,  as  mayor,  members  of  the  common  council,  and  city 
clerk  of  the  city  of  South  Milwaukee,  requiring  them  to  pro- 
ceed and  give  notice  of,  call  for,  and  order,  the  election  at 
the  then  next  succeeding  regular  municipal  election  of  said 
city,  to  be  held  April  5,  1898,  of  the  following  named  offi- 
cers, to  wit,  city  attorney,  city  physician,  chief  of  police,  and 
street  commissioner.  The  relation  and  writ  alleged,  among 
other  things,  that  the  city  of  South  Milwaukee  was  a  mu- 
nicipal corporation  and  a  city  of  the  fourth  class,  organized 
under  the  general  city  charter  law  of  the  state  (Laws  of  1889, 
ch.  326,  and  amendments  thereto),  and  received  its  patent  as 
such  city  July  6, 1897;  that  it  was  the  legal  successor  of  the 
late  village  of  South  Milwaukee,  and  no  general  election  had 
been  held  in  said  city  since  its  incorporation;  that  on  the 
16th  of  March,  1898,  fifteen  days  or  more  next  prior  to  the 
next  regular  municipal  election  to  be  held  in  said  city,  April 
5, 1898,  a  petition  was  filed  in  the  city  clerk's  office,  and  laid 
before  the  common  council,  signed  by  a  majority  of  the  elect- 
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ors  of  the  city  who  voted  at  the  last  general  election  so  held 
in  said  village,  ^^as  appears  from  the  poll  list/'  asking  that 
said  five  offices  of  city  clerk,  etc.,  be  made  elective,  and  that 
the  officers  therefor  be  elected  at  such  municipal  election  to 
be  held  April  5th,  and  asking  the  common  council  and  proper 
officers  to  proceed  and  give  notice  of,  call  for,  and  order  the 
election  of  such  officers  at  such  election;  that  said  petition- 
ers were  353  in  number,  and  constituted  more  than  a  major- 
ity of  the  electors  of  the  city  who  voted  at  the  last  general 
election  then  next  preceding, "  as  appears  from  the  poll  list," 
and  that  they  remained  such  electors;  that,  notwithstanding 
the  presentation  of  such  petition,  the  common  council  wholly 
ignored  the  petition  and  its  subject  matter,  and  gave  out  that 
it  would  continue  so  to  do,  and  that  it  would  not  regard  such 
petition. 

The  respondents  moved  to  quash  the  alternative  writ,  on 
the  ground  that  it  was  prematurely  issued,  and  because  it 
did  not  state  facts  sufficient  to  entitle  the  relator  to  the  re- 
lief sought.    This  motion  was  overruled. 

The  writ  was  sued  out  under  sec.  1,  ch.  70,  Laws  of  1897, 
providing  that,  "in  cities  of  the  fourth  class,  the  city  clerk, 
and  any  and  all  other  officers,  in  addition  to  those  herein- 
before specified,  may  be  elected  by  the  qualified  electors,  at 
the  same  time  and  in  the  same  manner  other  officers  are 
elected,  upon  a  petition  asking  therefor  being  filed  in  the 
office  of  the  city  clerk  fifteen  days  prior  to  any  regular  elec- 
tion, signed  by  a  majority  of  the  electors  of  such  city  who 
voted  at  the  last  general  election  then  next  preceding,  as  ap- 
pearBfrom  ihepoU  Uat?^  The  statute  further  provided  that, 
upon  like  petition  signed  by  a  majority  of  the  electors  ask- 
ing therefor,  any  common  council  "may  provide  tor  the 
appointment  by  the  mayor,  with  the  concurrence  of  the  com- 
mon council,  of  any  officers  of  such  city  excepting  the  offices 
of  mayor,  alderman,  assessor,  treasurer,  supervisor  or  justice 
of  the  peace.^^ 
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The  respondents,  in  their  return  to  the  alternative  writ, 
alleged  that  said  petition  to  the  common  council  was  referred 
to  the  committee  on  elections  to  examine,  compare,  verify, 
and  report  at  the  next  regular  meeting  of  the  common  coun- 
cil whether  said  petition  had  been  signed  by  a  majority  of 
the  electors  of  said  city  who  voted  at  the  last  general  elec- 
tion then  next  preceding,  as  appeared  from  the  poll  list;  that 
at  an  adjourned  meeting  of  the  council,  held  for  the  purpose 
of  receiving  the  report  of  the  committee  on  elections,  to  whom 
said  petition  had  been  referred,  said  committee  reported 
upon  said  petition,  among  other  things,  that  it  required  304 
signatures  to  said  petition  to  constitute  a  majority  of  the 
electors  who  voted  at  the  last  general  election,  and  that  there 
were  but  246  names  signed  to  the  said  petition  of  electors, 
as  appeared  from  the  poll  list,  and  that  the  petition  lacked 
fifty-eight  names  of  the  number  requisite  to  constitute  a  ma- 
jority ;  that  the  common  council  thereupon  found  and  deter- 
mined that  said  petition  had  not  been  signed  by  a  majority 
of  the  electors  of  such  city  who  voted  at  the  last  general 
election  then  next  preceding,  as  appeared  from  the  poll  list, 
and  further  determined  that  said  petition  had  not  been  signed 
by  a  majority  of  the  electors  of  said  city;  and  that  there- 
upon they  passed  a  resolution  denying  the  prayer  of  the 
petition. 

The  relator  demurred  to  the  return,  and  the  demurrer  was 
sustained.  Thereupon  the  respondents  asked  leave  to  file 
an  amended  return,  setting  forth,  among  other  things,  that 
at  the  election  held  on  the  30th  of  June,  1897,  at  which  was 
elected  the  mayor,  city  treasurer,  comptroller,  assessor  or  as- 
sessors, aldermen,  justices  of  the  peace,  and  supervisors,  705 
•electors  voted,  as  appeared  from  the  poll  list,  and  further 
alleging,  on  information  and  belief,  that  from  750  to  800 
-electors  were  entitled  to  vote  at  the  next  ensuing  municipal 
•election.  The  application  to  file  an  amended  return  was 
denied. 
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An  order  sostaining  the  demurrer  to  the  retom  to  the 
alternative  writ  of  Tncmdcmtvs^  and  awarding  judgment  for 
a  peremptory  writ  of  momda/m/aa^  and  for  six  cents  damages 
and  costs,  was  made  and  entered  on  the  26th  day  of  March, 
1898,  and  judgment  was  entered  for  $106.83,  damages  and 
costs,  and  for  the  peremptory  writ  prayed  for  in  the  rela- 
tion, and  upon  which  the  plaintiffs  in  error  sued  out  their 
writ  of  error. 

For  the  plaintiffs  in  error  there  was  a  brief  by  KMy  <& 
Kelly  J  and  oral  argument  by  John  T.  KeWy.  They  argued, 
among  other  things,  that  the  names  of  a  majority  of  the 
electors  who  voted  at  the  last  general  election  then  next 
preceding,  as  appeared  from  the  poll  list,  must  appear  upon 
the  petition.  This  is  a  jurisdictional  fact,  and  must  exist 
before  the  common  council  could  order  the  election.  la 
Londe  v.  Sufrs  of  Ba/rron  Go.  80  Wis.  380,  384;  State  ea>  rd. 
HoAJoley  v.  Supers  of  Polk  Co.  88  id.  355;  SmM  v.  Oomm^rs 
of  Rmmlle  Co.  64  Minn.  16. 

For  the  defendant  in  error  there  was  brief  by  Jared  Thomp- 
dOThy  Jr.y  and  oral  argument  by  JoJm  Toohey.  They  contended, 
mter  aliay  that  sec.  1,  ch.  70,  Laws  of  1897,  was  not  intended 
to  require,  and  does  not  require,  that  the  name  of  any  peti- 
tioning elector  must  appear  upon  or  "  from  such  poll  list." 
A  majority  who  voted  at  the  last  municipal  election  preced- 
ing might  naturally  have  been  replaced  by  other  electors, 
and  to  such  a  number  that  it  would  be  impossible  to  present 
a  petition  signed  by  a  majority  of  the  electors  whose  names 
ofppea/r  upon  the  poll  list  for  that  year,  and  so  the  purpose 
of  the  statute  be  defeated.  The  principle  is  that  the  major- 
ity of  the  electors  of  to-day  and  not  of  yesterday  shall  have 
the  governing  voice.  A  dead  or  former  elector  whose  name 
happens  to  appear  upon  the  last  poll  list  was  not  intended 
to  be  counted  in  the  determination  of  the  petitioning  num- 
ber, as  against  a  live,  present  elector.  Loomis  v.  Bailey ^  45 
Iowa,  400;  Stone  v.  MiUer^  60  id.  243;  State  ex  rd.  Morgan 
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V,  Gomm\%  of  Nemaha  Co.  10  Neb.  32;  State  ex  rd.  Brad- 
ford V.  Stock,  38  Kan.  154. 

PiNNBT,  J.  The  court  erred  in  sustaining  the  demnrrer 
of  the  relator  to  the  respondents'  return  to  the  alternative 
writ.  The  petition  presented  to  the  common  council  was 
signed  by  only  246  electors  who  voted  at  the  last  general 
election  then  next  preceding,  as  appeared  from  the  poll  list. 
The  whole  number  of  names  signed  to  the  petition  was  853, 
but  107  of  these  names  did  not  appear  upon  the  poll  list  of 
electors  who  voted  at  the  last  general  election  next  preced- 
ing, so  that  there  were  fifty-eight  less  than  a  majority  of 
legal  signatures  in  favor  of  the  proposition.  The  statute 
prescribes  a  simple,  positive,  and  convenient  test  of  the  ques- 
tion whether  the  proposed  change  has  been  adopted,  namely, 
by  a  canvass  of  the  names  of  electors  on  the  petition,  as 
compared  with  those  on  the  poll  list  of  the  last  preceding 
general  election.  An  examination  of  the  poll  list  and  of 
the  petition  is  a  decisive  test,  and  the  statute  renders  any 
other  inadmissible.  Has  the  petition  been  signed  by  a  ma- 
jority of  the  electors  of  such  city  who  voted  at  the  last  gen- 
eral election  then  next  preceding,  as  ajypea/ra  from  the  poll 
Ustt  It  is  obvious  that  the  proposed  measure  failed,  and 
the  court  erred  in  its  judgment  awarding  the  peremptory 
writ  of  mandarrms. 

By  the  CovH. — The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss 
the  alternative  writ. 
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Obowns,  Appellant,  vs.  Thb  Forest  Lahd  Compaitt,  Re- 
spondent. 

September  180— October  11, 1898. 

Ajppeal:  Judgment:  Modiftcation  after  affirmance^ 

A  judgment  of  the  trial  court,  when  affirmed  on  appeal,  becomes  the 
judgment  of  the  supreme  court,  and  the  trial  court  has  no  juris- 
diction thereafter  to  open  it,  set  it  aside,  modify  it,  or  do  anything 
in  regard  to  it  except  enforce  it. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  C.  Ludwio,  Judge.    Beoet^sed. 

The  action  was  brought  to  foreclose  a  mortgage,  in  which 
«uoh  proceedings  were  duly  had  that  judgment  of  foreclos- 
ure and  sale  was  entered  March  8, 1896,  and  judgment  for 
deficiency  July  24,  1897.  The  defendant  corporation  ap- 
pealed to  the  supreme  court  from  both  judgments  Novem- 
ber 24,  1897,  without  obtaining  any  stay  of  proceedings. 
March  22, 1898,  the  judgments  were  affirmed  on  such  appeal. 
[99  Wis.  103.]  April  23,  1898,  the  remiUitv/r  was  filed  in 
the  superior  court.  May  6, 1898,  pursuant  to  a  motion  sub- 
mitted while  the  appeal  was  pending,  the  superior  court 
.made  an  order  vacating  the  judgments  conditionally,  bring- 
ing in  new  parties,  allowing  the  defendant  corporation  to 
daerve  an  amended  answer  in  the  nature  of  a  cross  bill  so  as 
to  litigate  certain  questions  with  the  plaintiff  and  with  the 
new  parties  and  obtain  affirmative  relief.  From  such  order 
this  appeal  was  taken. 

W.  J.  Turner,  for  the  appellant,  to  the  point  that  the 
superior  court  was  without  jurisdiction  to  make  the  order 
Appealed  from,  cited  Miammger  v.  Powers^  108  TJ.  S.  292; 
Burgess  v.  G^Donoghue,  90  Mo.  299;  Shmner  v.  Blcmdj  87 
N.  0. 168;  Isler  v.  Brown,  69  id.  125;  Ehnherly  v.  Arms,  40 
Fed.  Eep.  548;  2  Ency.  of  PL  &  Pr.  327,  and  oases  in  notes. 
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For  the  respondent  there  was  a  brief  by  JEchoin  S.  Mack 
and  jPfath.  Pereles  <&  SonSy  attorneys,  and  C.  F.  Sunter^  of 
counsel,  and  oral  argument  by  Mr.  Hwnier. 

Marshall,  J.  This  appeal  is  ruled  by  Ecm  v.  (7.,  M.  i& 
St.  P.  R.  Co.  101  Wis.  166,  wherein  it  is  held  that  a  judg- 
ment of  the  trial  court,  when  affirmed  on  appeal,  becomes 
the  judgment  of  this  court,  and  the  trial  court  has  no  juris- 
diction whatever  thereafter  to  open  it,  set  it  aside,  or  modify 
it,  or  do  anything  in  regard  thereto  except  to  enforce  it. 
Following  that  case,  the  order  appealed  from  must  be  re- 
versed, and  the  cause  remanded  with  directions  to  deny  the 
motions  <m  which  it  was  entered. 

By  the  CovH. — So  ordered. 


Leahy  vs.  The  National  Building  &  Loan  Association — 
Lsr  BE  PETrnoN  of  Langwokthy:  In  be  PBrrnoN  of 
Eggleston:    In  be  Petition  of  Whtte  and  another. 

September  tl  —  October  11, 1898. 

BuHding  and  loan  assodationa:  Mutual  profit  sharing:  Insolvency: 
Validity  of  stock:  Ultra  Tires:  Estoppel:  Abrogation  of  contracts: 
Who  are  members:  Distribution  of  assets:  Liability  for  losses:  Pref- 
erences, 

L  A  corporation  organized  for  the  purpose  of  accumulating  funds  by 
monthly  contributions  of  its  members,  making  loans  to  its  members 
and  stockholders,  and  making  other  investments,  made  changes 
from  time  to  time  in  its  articles  of  organization  and  issued  stock  on 
different  schemes  and  plans,  but  its  paramount  theory  was  always 
akin  to  that  of  the  ordinary  building  and  loan  association,  the 
profits  to  be  paid  to  members  of  all  classes  being  those  to  be  de- 
riTed  from  interest  earnings,  fines,  etc.,  and  from  no  other  source, 
and  it  finally  became  a  regular  building  and  loan  association  under 
the  laws  of  this  state.  Held,  that  it  was  a  mutual  profit  sharing 
institution,  and  that,  upon  its  becoming  insolvent,  the  rights  and 
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relations  of  its  members  and  stockholders  must  be  defined  and  de- 
termined on  that  basis. 

2,  Such  an  association  issued  ^definite  contract  stock,"  for  which  the 
holder  was  to  pay  in  fixed  monthly  instalments  for  a  certain  num- 
ber of  months,  and  ''full-paid  stock,"  for  which  the  holder  paid  a 
certain  number  of  instalments  in  advance,  less  a  rebate,  the  com- 
pany agreeing  in  each  case  to  pay  to  the  holder  a  definite  amount  at 
a  given  time,  regardless  of  whether  the  anticipated  profits  had  then 
been  earned  or  not  Held,  that  neither  the  members  accepting 
such  stock  nor  the  receiver  of  the  association,  after  it  has  become 
insolvent,  can  question  the  validity  of  such  stock  on  the  ground 
that  its  issue  was  tdtra  vires, 

8L  Upon  the  insolvency  of  such  an  association  all  contracts  between  it 
and  its  members  are  abrogated;  the  duty  of  members  to  make 
stock  payments  ceases;  and  borrowing  members  may  be  compelled 
to  pay  forthwith  the  balances  due  from  them  on  their  securities, 
although  the  latter  in  terms  provide  only  for  payment  in  instal- 
menta 

4  The  insolvency  of  such  an  association  is  fatal  to  a  stipulation  in 
stock  certificates  to  the  effect  that  the  shareholder  assumes  no  liar 
bility  of  any  kind  except  as  therein  stated,  as  well  as  to  the  other 
terms  of  the  contract,  and  each  member  must  bear  his  proportion- 
ate share  of  the  losses. 

5.  A  borrowing  member  of  such  association  does  not,  by  assigning  his 

stock  to  the  association  as  collateral  security,  cease  to  be  a  member 
or  to  be  liable  to  contribute  as  such  to  the  losses  and  expenses  of 
the  association. 

6.  Upon  the  insolvency  of  the  association  a  borrowing  member  should 
«  be  charged  with  the  amount  of  his  loan  at  legal  interest,  and  cred- 
ited with  all  interest  payments  made  by  him,  on  the  principle  of 
partial  payments;  and  upon  payment  of  the  balance  found  due  will 
be  entitled  to  a  release  of  his  mortgage.  Stock  payments  should 
not  be  credited  on  the  mortgage  debt,  but  the  amount  due  to  the 
member  upon  the  stock  will  be  ascertained  and  paid  in  the  final 
distribution,  as  to  other  membera 

7.  The  fact  that  a  borrowing  member  has  died  and  that  other  persons 

have  become  the  owners  of  the  mortgaged  land,  subject  to  the  mort- 
gage, does  not  change  the  situation  or  give  the  new  owners  any 
greater  rights  than  the  member  would  have  had  had  he  lived. 
&  A  holder  of  "full-paid  stock"  is  a  member  of  the  association,  not- 
withstanding a  provision  in  his  stock  certificate  to  the  effect  that 
he  shall  not  have  any  claim  or  interest  in  the  affairs,  assets,  or  funds 
of  the  association,  or  the  control  of  them,  except  his  right  to  pay. 
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ment  of  the  maturity  value  of  his  stock  at  the  time  fixed,  and  that 
he  assumes  no  liability  of  any  kind  vrhatsocTer  except  as  therein 
stated;  and,  being  such  member,  he  is  entitled  to  no  preference 
over  other  members  when  the  association  becomes  insolvent,  in  the 
absence  of  anything  in  the  charter  or  by-laws  giving  such  a  pref- 
erence. 


Appeals  from  orders  of  the  superior  court  of  Milwaukee 
county:  Geo.  E.  Sutheeland,  Judge.    Reversed. 

This  action  was  brought  by  the  plaintiff,  as  a  stockholder 
and  creditor  of  the  defendant,  for  the  purpose  of  winding 
up  its  affairs,  and  such  proceedings  were  had  that  on  March 
11, 1897,  Martm  TT.  Sherman  was  appointed  receiver.  On 
October  14,  1897,  the  receiver  filed  his  petition  for  instruc- 
tions, in  which  he  set  out  at  length  the  prior  transactions  of 
the  company,  and  asked  the  court  for  instructions  regarding 
priority  of  claims  of  members  against  the  company,  and  as 
to  his  duty  in  reference  thereto. 

The  receiver's  petition  sets  out  that  from  the  time  of  the 
organization  of  the  association.  May  10, 1887,  to  August  2, 
1895,  it  issued  different  classes  of  shares  of  stock:  some 
called  "  100-months  stock,"  according  to  the  terms  of  which 
the  member  was  to  pay  monthly  instalments  of  seventy 
cents  each  for  100  months,  and  the  association  agreed  to  pay 
him  $100  per  share;  other  stock  was  issued,  called  "ninety- 
six  months  stock,"  which  was  to  mature  in  ninety-six  months ; 
still  another  class  was  "  full-paid  stock,"  where  the  members 
paid  ninety-six  instalments  of  seventy  cents  each,  in  advance, 
less  a  rebate  of  $9  allowed  for  interest,  and  at  the  expiration 
of  ninety-six  months  the  association  was  to  pay  the  holder 
$100  per  share.  By  article  10  of  the  by-laws,  each  member 
holding  shares  of  the  ninety-six  or  one  hundred  months 
stock  was  entitled  to  a  loan  from  the  association  of  $100  for 
each  share  of  stock  held  by  him  as  follows:  The  stockholder 
was  prepaid  at  the  time  his  loan  was  made  the  full  amount 
of  $100  per  share,  upon  his  executing  to  the  association  a 
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bond  conditioned  to  promptly  pay  the  instalments  due  on 
his  stock,  and  interest  on  the  face  of  his  stock  at  ten  per 
cent,  in  monthly  instalments  for  the  time  the  stock  was  to 
fan,  and  also  upon  executing  a  mortgage  on  real  estate  con- 
ditioned for  the  performance  of  the  conditions  of  the  bond. 
The  stock  was  also  assigned  to  the  association  as  additional 
security.  The  petition  sets  out  that  other  classes  of  stock 
were  issued,  and  other  complications  had  arisen,  concerning 
which  he  desires  instructions,  but  which  are  not  material  to 
the  questions  here  involved. 

Upon  presentation  of  this  petition,  the  court  made  an 
order  fixing  a  time  and  place  for  a  hearing.  Notice  was 
given  to  all  parties  interested,  and  on  the  day  appointed 
several  parties  intervened  with  petitions  setting  out  their 
rights  and  interests  in  the  association,  and  asking  the  court 
to  determine  their  respective  rights  in  the  premises.  The 
receiver  made  answer  to  the  respective  petitions,  and  the 
court  made  findings  and  entered  orders  establishing  and 
defining  their  rights  as  hereinafter  set  forth. 

Catherine  Langworthy^ 8  petition:  As  to  the  issue  presented 
on  the  petition  of  Oatlierine  La/ngworthy^  the  court  found 
substantially  as  follows:  On  April  7, 1890,  the  petitioner 
made  a  written  application  for  twenty  shares  of  ninety-six 
months  stock,  which  stock  was  issued  May  1, 1890.  At  the 
date  of  her  application  for  stock,  she  also  applied  for  a  loan 
upon  her  stock  of  $2,000.  The  loan  was  approved,  and  the 
required  bond  and  mortgage  was  delivered,  conditioned  to 
pay  to  the  association  the  said  sum  of  $2,000  in  monthly  in- 
stalments of  $14,  with  ten  per  cent,  interest  monthly  from 
May  1, 1890,  to  May  1, 1898,  and  the  stock  certificate  was 
also  assigned  to  the  association.  Petitioner  paid  the  monthly 
instalments  on  the  stock  until  the  receiver  was  appointed, 
making  eighty-two  payments  in  all.  Under  the  contract  of 
membership,  the  association  agreed  that  if  petitioner  would 
pay  the  monthly  instalments  of  $14,  and  all  fine%  member- 
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ship  fees,  and  charges  for  ninety-six  months,  then  it  would 
pay  her  $100  for  each  share  of  stock  held  by  her,  which 
would  include  a  proJBt  on  each  share  of  $32.80.  The  asso- 
ciation did  not  earn  the  said  profit,  but  sustained  losses  and 
incurred  expenses  during  that  period,  by  reason  of  which 
the  investment  earned  very  much  less  than  the  estimated 
profit.  Article  22  of  the  by-laws  provided  that,  "should 
any  shareholder  under  ninety-six  months'  contract  desire  to 
withdraw  from  the  association,  he  may  do  so  by  giving 
thirty  days'  notice  in  writing  to  the  secretary,  and  he  shall 
receive  the  amount  paid  by  him  with  legal  interest  thereon, 
less  entrance  fees  and  other  charges  due  the  association." 
The  association  did  not  earn  a  profit  equal  to  the  legal  in- 
terest on  the  amount  paid  in  by  the  petitioner.  On  August 
2,  1895,  the  association  amended  its  articles  of  organization, 
and  became  a  mutual  loan  and  building  association,  under 
the  laws  of  this  state,  and  afterwards  acquired  a  large  num- 
ber of  members  who  paid  on  their  stock,  and  who  were 
chargeable  with  their  proportionate  share  of  losses  and  ex- 
penses, and  were  entitled  to  share  in  any  profits  earned,  and 
whose  contracts  were  in  force  when  the  receiver  was  ap- 
pointed. Since  petitioner  became  a  member,  a  large  num- 
ber of  other  persons  became  members  under  similar  contracts, 
but  who  did  not  obtain  loans,  and  whose  shares  of  stock  have 
not  been  prepaid.  Since  petitioner  became  a  member,  the 
association  acquired  a  large  number  of  members  under  the 
100-months  plan,  who  were  in  good  standing  at  the  time 
the  receiver  was  appointed,  on  March  11, 1897.  The  asso- 
ciation was  insolvent  at  that  time,  and  for  a  long  time  prior 
thereto.  As  conclusions  of  law,  the  court  found  that  the 
contract  between  petitioner  and  the  association  was  valid 
and  binding;  that,  upon  the  appointment  of  the  receiver, 
the  association  became  unable  to  carry  out  its  contracts,  and 
thereupon  the  bond  and  mortgage  mentioned  "became  due 
and  payable  vn  soUdo.^^   Thereupon  the  court  made  an  order 
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directing  the  receiver  to  charge  the  petitioner  with  the 
amount  of  $2,000  and  legal  interest  from  the  date  of  the 
loan  to  the  date  of  the  appointment  of  the  receiver,  and 
.credit  her  with  the  amount  of  each  payment  made  by  her 
during  that  period,  with  legal  interest  from  the  time  when 
made  to  the  date  of  the  appointment  of  the  receiver;  and, 
upon  payment  of  any  balance,  the  receiver  was  to  release 
the  said  bond  and  mortgage.  From  this  order  the  receiver 
takes  this  appeal. 

Sarah  A.  EggleBtorCB  petition:  Upon  the  issue  made  by 
the  petition  of  Sarah  A.  Eggleston^  the  court  made  findings 
that  the  association  made  a  contract  with  her,  as  follows: 
"  This  is  to  certify  that  Sa/rah  A,  Eggleaton  ...  is  the 
owner  of  nineteen  shares  of  stock,  of  the  maturity  value  of 
one  hundred  dollars  each,  in  the  National  Building  and  Loan 
Association  .  .  .  and  that  said  Sa/rah  A,  Eggleston  has 
paid  .  .  .  the  sum  of  $1,105.80,  being  ninety-six  instal- 
ments of  seventy  cents  each  upon  each  share  of  said  stock, 
less  a  rebate  of  $9  upon  each  share  for  the  full  time.  And, 
in  consideration  of  the  aforesaid  payment,  the  aissociation 
hereby  agrees  to  pay  the  said  Sarah  A.  Eggleston  .  •  . 
the  sum  of  $100  for  each  of  said  shares  at  the  end  of  eight 
years  from  the  date  hereof.  This  certificate  is  issued  to  and 
accepted  by  the  holder  upon  the  following  express  terms  and 
conditions:  (1)*  The  said  shareholder  shall  not  have  any 
claim  or  interest  in  the  affairs,  assets,  or  funds  of  the  asso- 
ciation except  as  above  set  forth,  and  assumes  no  liability  of 
any  kind  except  as  hereuntof ore  described.  (2)  It  is  under- 
stood and  agreed  that  these  shares  may  be  surrendered  at 
any  time  after  two  years  from  date  of  issue,  upon  ninety  days* 
notice,  and  the  owner  shall  receive  the  sum  actually  paid 
with  six  per  cent,  simple  interest  from  date  until  payment. 
(3)  This  certificate  may  be  assigned  by  indorsement  in  writ- 
ing upon  the  back  hereof,  but  no  assignment  shall  be  valid 
as  against  the  association  unless  the  same  shall  have  been 
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approved  by  the  secretary."  That  said  contract  was  entered 
into  in  pursuance  of  a  by-law  of  the  association  (article  29), 
which  says  that  "  the  board  of  directors  may  offer  for  sale 
prepaid  stock  or  stocks  upon  which  instalments  may  be  fully 
paid  in  advance,  at  such  rates  of  discount,  as  may  be  deter- 
mined, and  may  issue  certificates  of  deposit  to  its  members, 
or  interest-bearing  stock,  in  such  sums  and  under  such  rules 
and  regulations  as  shall  be  for  the  best  interests  of  the  asso- 
ciation." That  petitioner  is  the  owner  of  said  certificate. 
That  the  association  never  had  any  fund  or  capital  except- 
ing the  instalments  received  from  its  members  in  payment 
on  their  shares  of  stock,  and  its  only  means  of  earning  profits 
was  in  loaning  the  same  on  interest.  That,  during  the  time 
the  petitioner  held  said  certificate,  the  association  incurred 
expense  and  sustained  losses,  so  that  it  never  earned  the 
profit  it  agreed  to  pay  on  said  contract.  That,  at  the  time 
of  the  appointment  of  the  receiver,  there  was  a  large  num- 
ber of  members  who  had  paid  large  sums  of  money  to  the 
association,  and  who  had  borrowed  large  sums  on  bond  and 
mortgage.  As  conclusions  of  law,  the  court  found  that  the 
petitioner  never  became  a  member  of  said  association  under 
said  contract,  and  is  not  chargeable  with  any  of  its  losses  or 
expenses,  and  that  said  contract  is  not  a  valid  certificate  of 
stock ;  that  the  contract  is  a  valid  obligation  to  pay  petitioner 
the  sum  of  money  therein  mentioned,  being  the  amount  paid 
by  petitioner,  with  interest  at  six  per  cent. ;  that,  under  and 
by  virtue  of  said  contract,  petitioner  is  a  creditor  to  the 
amount  she  has  paid,  with  interest,  and  is  entitled  to  be  paid 
said  sum  in  preference  to  the  claims  of  stockholders,  and  in 
common  with  other  creditors.  From  the  order  entered  in 
pursuance  of  these  conclusions,  the  receiver  appealed. 

jF.  JS.  Whitens  a/nd  Sarah  Van  Pelfs  petition:   Upon  this 

petition  the  finding  of  the  court  shows  that  on  July  24, 1889, 

one  George  C.  White,  Jr.,  made  a  written  application  for 

ten  shares  of  ninety-six  months  stock,  and  which  was  issued 
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to  him  on  August  1, 1889 ;  that  on  May  26, 1892,  said  White 
applied  for  a  loan  of  $1,000;  that  July  1, 1892,  his  applica- 
tion for  a  loan  was  accepted,  and  White  made  and  delivered 
his  bond  and  mortgage  on  certain  real  estate,  and  the  asso- 
ciation paid  him  $1,000;  that  White  paid  all  instalments 
due  thereon  up  to  the  appointment  of  the  receiver;  that  the 
stock  issued  to  White  was  definite  contract  stock,  to  mature 
at  the  end  of  ninety-six  months,  and  would  include  a  profit 
of  $32.80  per  share.  Then  follow  findings  as  to  the  change 
in  the  articles  of  organization;  that  White's  stock  had  not 
matured  when  the  receiver  was  appointed;  that  expenses 
were  incurred,  and  losses  sustained,  and  the  profits  were  not 
earned  as  contemplated ;  that,  after  the  amendment  of  its 
articles,  other  members  came  in,  who  are  entitled  to  share 
in  profits  and  are  chargeable  with  losses  and  expenses;  that 
White  died  in  March,  1893,  and  the  real  estate  described  in 
the  mortgage  and  said  ten  shares  of  stock  were  duly  assigned 
to  Sa/rah  M.  White^  as  the  only  heir  at  law;  and  that  on  Sep- 
tember 10, 1894,  petitioners  became  the  owners  of  the  mort- 
gaged premises,  subject  to  said  mortgage;  and  that  they 
continued  to  make  the  monthly  payments  due  on  the  bond 
and  mortgage  until  the  receiver  was  appointed;  and  that 
White  and  petitioners  had  paid  ninety  instalments  on  the 
stock  and  fifty-five  instalments  of  interest  on  the  mortgage. 
As  conclusions  of  law,  the  court  found  {hat  the  contract  of 
membership  was  a  valid  and  legal  contract;  that  petitioners 
had  fully  complied  with  the  terms  of  the  contract  of  mem- 
bership, and  of  the  bond  and  mortgage,  up  to  the  time 
of  the  appointment  of  the  receiver;  that  there  remain  six 
monthly  payments,  of  $15.34  each,  unpaid,  which  the  peti- 
tioners tender,  and  the  payment  of  which  entitles  the  peti- 
tioners to  a  satisfaction  and  release  of  the  mortgage.  From 
an  order  entered  in  accordance  with  the  findings,  the  receiver 
appeals. 

For  the  appellant  there  were  briefs  by  Dcmd  S.  Hose  and 
Sitgh  Rycm,  and  oral  argument  by  Mr.  Rycm. 
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For  the  respondent  ZcmgworthyOieTe  were  separate  briefs 
by  Cha8.  G.  Woolcock  and  WmTder^  Flomdera^  Smithy  BoUmrh 
<&  Vilas;  for  the  respondent  Eggleston  there  was  a  brief  by 
JSSwm  K  Van  Vechten;  for  the  respondents  White  and  Va/rh 
PeU  there  was  a  brief  by  ElUott  <&  JBRcJcox;  and  the  cause 
was  argued  orally  by  Mr.  Vam,  Vechten^  Mr.  Woolcock^  Mr. 
S.  W.  DaJhefrg^  Mr.  8.  T.  HickoXy  and  Mr.  F.  S.  Bemmgton. 

For  the  respondent  Langworikyy  counsel  contended,  mter 
aZia^  that  when  a  member  of  a  building  and  loan  association 
becomes  a  borrower  the  transaction  is  considered  so  much 
in  the  nature  of  a  loan  that  subsequent  payments  made  by 
him  upon  his  stock  are  partial  payments  upon  the  debt. 
Overby  v.  FayetteviUe  B.  <&  L.  Asso.  81  N.  C.  56;  Boshms  v. 
Mechxmic^  B.  <Sb  L.Asao.  84  id.  838;  Endlich,  Building  Asso. 
(2d  ed.),  §  523.  Each  payment  is  therefore  a  jn^o  tarUo  ex- 
tinguishment of  the  debt.  Kupfert  v.  ChiUenberg  B.  Asso. 
30  Pa.  St.  465;  Hughes^  Appeal^  id.  471;  PhiUmthropic 
BwUding  Asso.  v.  McKnight^  35  id.  470;  Bam^daU  v.  Nat.  B., 
L.  cfe  P.  Union,  42  Neb.  809,  29  L.  E.  A.  133;  BrowriUe  v. 
Bussed^  L.  R  8  App.  Cas.  253.  Eespondent's  assignment  of 
her  shares  to  the  association  was  not  an  hypothecation  for  a 
loan,  but  an  absolute  sale  and  surrender  of  them  to  the  asso- 
ciation, whereby  they  are  sunk  and  extinguished,  and  can- 
not entitle  the  borrower  to  participate  in  the  final  division 
and  distribution  of  the  funds  of  the  association;  she  no 
longer  had  any  interest  in  the  society.  DeUmo  v.  Wildy  83 
Am.  Deo.  605,  6  Allen,  1;  Mich.  B.  <&  S.  Asso.  v.  McDevitt^ 
77  Mich.  1;  Parker  v.  Fulton  L.  <&  B.  Asso.  46  Ga.  166; 
Pdbst  V.  Economical  B.  Asso.  1  MacArthur,  385 ;  White  v. 
Mecha/nics^  B.  F.  Asso.  22  Gratt.  233 ;  Cason  v.  Seld/ner,  77  Va. 
293;  Bowker  v.  MHZ  Biver  L.  F.  Asso.  7  Allen,  100;  Thomp- 
son,  Building  Asso.  (1st  ed.),  85;  Endlich,  Building  Asso. 
§  122;  4  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  1062.  The  con- 
tract existing  between  the  respondent  and  the  association  is 
ultra  vi/res  and  void.     Wiermam,  v.  International  B.^  L.  <&  L 
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Unioriy  67  HI.  App.  550;  International  B.y  L,  &  L  Union  *o, 
King^  68  id.  640.  The  corporation  is  accountable  for  the 
benefits  it  has  received  under  that  contract,  with  interest, 
and  respondent  is  entitled  to  be  credited  with  what  she  has 
paid,  with  interest.  2  Beach,  Priv.  Corp.  700;  Nev)  Castle 
If.  B.  Co.  V.  Simpson^  23  Fed.  Eep.  214. 

Counsel  for  the  respondent  Eggleston  contended,  inter  alia^ 
that,  in  case  she  should  be  held  to  be  a  member  of  the  asso- 
ciation, her  stock  is  preferred  stock,  and  should  entitle  her 
to  payment  in  full  in  preference  to  the  common  stockhold- 
ers. MunhaU  v.  Boedecker^  44  III.  App.  131 ;  In  re  Gruard- 
ia/n  P.  B.  B.  Soc.  {Scott's  Case),  23  Ch.  Div.  453,  464,  465. 
Such  stock  does  not  bear  any  part  of  the  losses  of  the  asso- 
ciation. In  re  Bdia/noe  P.  B.  B.  Soo.  61  L.  J.  Ch.  (N.  S.), 
453. 

Babdbbn,  J.  It  would  be  practically  impossible,  within 
reasonable  limits,  to  trace  out  the  chrysalis  character  of  the 
defendant  corporation.  It  was  first  organized  in  1887,  its 
ostensible  purpose  being  the  accumulation  of  funds  by 
monthly  contributions  of  its  members,  making  loans  to  its 
members  and  stockholders,  and  making  such  other  invest- 
ments as  it  might  deem  proper,  the  buying,  selling,  and  hold- 
ing of  real  estate,  and  the  holding  and  selling  of  real  estate 
or  other  property  taken  on  foreclosure.  Its  capital  stock 
was  $5,000,000,  divided  into  ten  series  of  $500,000  each,  the 
par  value  of  each  share  being  $100 ;  and  the  shares  were  made 
payable  in  monthly  instalments  of  seventy  cents  on  each 
share.  From  time  to  time  during  its  existence  its  articles  of 
organization  were  changed,  until  at  the  time  of  its  decease 
it  was  presumably  a  genuine  building  and  loan  association. 
During  the  period  of  its  existence  it  adopted  by-laws  and 
issued  stock  on  the  different  schemes  and  plans  as  set  out  in 
the  statement  of  facts,  and  upon  other  plans  not  material  to 
this  decision.    During  all  its  mutations  its  paramount  theory 
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was  akin  to  that  of  the  ordinary  building  and  loan  associa- 
tion, although  it  did  not  conform  to  the  law  of  this  state  in 
manner  of  dealing  with  its  members  or  in  the  character  of 
the  stock  issued.  It  finally  crystallized  itself  into  a  regular 
building  and  loan  association  under  the  provisions  of  the  law 
of  this  state,  and  it  is  upon  that  status  we  must  define  and 
determine  the  rights  and  relations  of  its  members  and  stock- 
holders. What  we  say  in  this  opinion  must  be  deemed  to 
apply  to  all  the  petitioners  alike,  unless  a  contrary  purpose 
is  evident  from  the  language  used. 

The  fundamental  idea  of  a  building  and  loan  association 
is  mutual  profit  sharing.  Its  business  necessarily  is  confined 
to  its  own  members.  Its  object  is  to  raise  a  fund  to  be  loaned 
to  its  members.  Each  shareholder,  whether  a  borrower  or 
nonborrower,  participates  alike  in  all  profits  earned,  and 
alike  must  assist  in  bearing  the  burden  of  expenses  and  losses. 
Such  associations  are  the  only  ones  that  can  issue  their  capital 
stock  before  it  is  paid  for.  The  member  makes  his  applica- 
tion, receives  his  stock,  and  agrees  to  pay  for  it  in  monthly 
instalments  at  a  fixed  rate.  In  case  of  default,  he  is  subject 
to  fine,  which  goes  into  the  general  profit  fund  for  all  aUke. 
When  the  aggregate  dues  he  has  paid,  with  the  credited 
earnings,  equal  the  face  value  of  his  stock,  he  can  no  longer 
share  in  the  earnings,  and  his  stock  is  retired,  and  his  mem- 
bership in  the  corporation  ceases.  But  the  member  has  no 
claim  to,  or  property  in,  any  specific  fund  of  the  association. 
Atwood  V.  Dumasj  149  Mass.  167.  The  theory  of  our  statutes 
and  the  law  of  aU  the  cases  is  to  the  effect  that  such  associa- 
tions are  purely  mutual  in  their  character,  and  that  the  mem- 
bers share  in  the  common  gains,  and,  from  the  very  necessity 
of  their  relations,  must  bear  a  proportionate  share  of  the 
losses.  Probably,  under  our  law,  such  an  association  would 
have  no  right  to  issue  what  is  called  "definite  contract 
stock."  Such  stock  is  opposed  to  the  fundamental  principle 
of  such  associations.    The  members  themselves  constitute 
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the  corporation.  It  has  no  capital  except  such  as  it  receives 
from  its  members  in  monthly  instalments  and  its  interest 
earnings.  When  the  corporation  aggregate  agrees  with  all 
its  members  to  pay  them  a  definite  amount  at  a  given  time, 
regardless  of  whether  the  anticipated  profit  has  been  earned 
or  not,  unless  the  requisite  profit  has  been  earned  it  is  quite 
evident  that  some  one  must  suffer.  The  principle  of  equality 
and  mutuality  would  thereby  be  destroyed. 

But  in  the  present  case  it  is  unnecessary  to  determine 
whether  such  stock  would  be  idtra  vires  or  not.  The  parties 
before  the  court  all  stand  on  the  same  footing  in  this  respect. 
They  were  all  bound  to  take  notice  of  the  limitations  on  the 
powers  of  the  association;  and  when  they  became  members 
and  assented  to  the  contract  in  that  form  they  became  fore- 
closed from  contesting  it.  They  must  all  stand  or  fall  to- 
gether, and  our  chief  concern  is  to  see  that  justice  and  equity 
is  done  between  them.  It  is  insisted,  however,  that  this  as- 
sociation was  not  organised  as  a  mutual  company,  and  there- 
fore the  right  of  the  members  must  be  determined  according 
to  the  strict  letter  of  their  contracts.  The  impossibility  of 
performance  of  these  contracts  has  been  determined  by  the 
judgment  of  insolvency.  It  is  admitted  on  all  sides  that  the 
company  cannot  carry  out  its  plans  as  originally  intended. 
But  who  constitute  the  corporation,  if  not  its  members? 
Each  member  has  a  contract  with  every  other  member.  The 
nonborrowers  hold  on  agreement  that,  if  they  make  certain 
payments  for  a  given  length  of  time,  the  corporation  will 
pay  them  a  definite  sum  at  the  expiration  of  that  period. 
The  borrowers  have  the  same  contract  to  begin  with,  but 
which  has  been  modified  to  the  extent  that  the  corporation 
has  advanced  to  them  an  amount  equivalent  to  the  face  value 
of  their  stock,  upon  which  the  borrower  agrees  to  pay,  in  ad- 
dition to  the  monthly  payments  on  his  stock,  certain  fixed 
interest  charges.  Both  agreements  were  made  in  contem- 
plation of  a  profit  of  $32.80  per  share.    Under  the  plan  of 
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organization  this  profit  was  to  come  from  interest  earnings, 
fines,  etc.,  and  from  no  other  source.  This  fact,  taken  in 
connection  with  the  charter  and  by-laws,  leads  to  no  other 
conclusion  than  that  this  was  a  mutual  profit  sharing  insti- 
tution. 

We  must  now  determine  the  status  of  these  several  mem- 
bers, and  their  relations  to  each  other;  the  corporation  being 
insolvent.  In  other  words,  what  effect  has  the  insolvency 
of  the  association  upon  the  membership  contract  and  upon 
the  loan  contract  ?  The  authorities  are  not  entirely  in  ac- 
cord upon  that  subject.  Substantially  all  agree  that  the  in- 
solvency of  the  association  has  the  effect  at  once  to  stop  all 
liability  for  stock  payments.  Endlich,  Building  Asso.  (2d 
ed.),  §  623;  Strohen  v.  FrcmUin  S.  F.  <&  Z.  Asso.  115  Pa.  St. 
273.  And  this  applies  equally  whether  such  members  be 
merely  investors  or  also  borrowers.  "  The  liability  to  pay 
monthly  dues  or  fines,  or  interest  on  the  amount  advanced; 
cannot  extend  beyond  the  existence  of  the  association." 
Cook  V,  Kentj  105  Mass.  246.  The  dissolution  of  the  asso- 
ciation necessarily  puts  an  end,  not  only  to  its  capacity  to 
receive,  from  time  to  time,  the  small  payments  due  from  its 
members,  but  also  to  the  possibility  of  their  being  turned  to 
account,  for  their  benefit,  by  means  of  the  system  of  invest- 
ment and  reinvestment  peculiar  to  the  building  association. 
The  member's  duty  to  mske  regular  stock  payments — a 
duty  incident  to  his  membership  only — ceases,  for  the  stock 
itself  is  destroyed,  and  the  membership  dies  with  the  corpo- 
ration. Not  only  is  this  so,  but  the  further  fact  is  estab- 
lished, almost  without  dissent,  that  upon  the  premature  dis- 
solution of  such  an  association  the  advanced  members  may 
be  compelled  to  pay  forthwith  the  balances  due  from  them 
on  their  securities,  although  the  latter  be  given  in  terms  only 
for  the  payment  of  Instalments.  Endlich,  Building  Asso. 
I  523 ;  Weir  v.  Grcmite  Stale  P.  Asso.  (N.  J.  Oh.),  38  Atl.  Eep. 
643;  Curtis  v.  Orcmite  State  P.  Asso.  69  Conn.  6;  Wavertjf 
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M.  <6  P.  L.J  L.  <6  B.  A880.  v.  Buck,  64  Md.  338;  low  St.  B. 
Asso.  V.  Zucker,  48  Md.  448;  Buist  v.  Brya/n,  44  S.  C.  121. 

Thus  it  seems  that,  as  the  corporation  is  defunct,  member- 
ship ceases,  and  all  contracts  must,  therefore,  of  necessity  be 
set  aside.  It  is  upon  the  theory  of  the  rescission  and  abro- 
gation of  the  contracts  that  equity  steps  in,  and  winds  up  its 
affairs,  and  makes  a  ratable  distribution  of  assets. 

In  this  connection  it  may  be  well  to  refer  to  a  clause  on 
each  certificate  of  membership  issued  prior  to  1895.  After 
certifying  that  the  member  is  the  holder  of  so  many  shares 
of  stock  of  a  certain  maturity  value,  and  in  consideration  of 
the  first  payment,  together  with  the  agreements  contained 
in  the  application  for  membership,  etc.,  the  association  wiU 
pay  the  member  the  maturity  value  of  the  stock  upon  the 
expiration  of  the  period  therein  limited,  the  stock  certificate 
further  says:  "  This  certificate  is  issued  to  and  accepted  by 
the  holder  upon  the  following  express  terms  and  conditions: 
1st.  The  said  shareholder  shall  not  have  any  claim  or  interest 
in  the  affairs,  assets,  or  funds  of  this  association,  nor  the  con- 
trol of  them,  except  as  above  specifically  set  forth,  and  as- 
sumes no  liability  of  any  kind  whatsoever  except  as  herein- 
before described."  It  is  urged  that  under  this  contract  the 
shareholder  had  no  liability  except  the  payment  of  his 
monthly  instalments,  and  it  follows  as  a  necessary  corollary 
that  he  is  not  liable  for  any  losses  or  expenses.  It  is  doubt- 
ful if  this  would  be  the  legal  effect  of  the  contract  when  we 
come  to  consult  the  by-laws,  which  are  printed  on  the  back 
of  all  stock  except  prepaid  certificates.  But,  whether  it 
would  or  not,  the  insolvency  of  the  association  is  alike  fatal 
to  this  as  well  as  to  the  other  terms  of  the  contract.  If  this 
were  not  so,  it  would  lead  to  endless  confusion  and  compli- 
cation. If  this  claim  is  good  for  one,  it  is  good  for  all.  If 
these  borrowers  are  exempted  from  liability  for  losses,  then 
every  nonborrower  may  claim  the  same  privilege,  and  each 
stockholder  would,  in  legal  effect,  become  a  preferred  cred- 
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itor  in  the  ord^r  in  which  he  took  membership, —  a  proposi- 
tion utterly  at  variance  with  the  scheme  of  the  organization, 
and  in  violation  of  the  plainest  principles  of  equity. 

This  leads  us  to  a  consideration  of  the  status  of  the  bor- 
rowing members  with  reference  to  the  corporation,  and 
their  liability  to  sustain  their  ratable  share  of  the  losses  of 
the  association.  Does  the  borrowing  member  still  remain  a 
member  of  the  corporation  ?  Under  the  charter  and  by-laws 
there  can  be  no  reasonable  doubt  but  that  he  does.  He  is 
not  in  the  position  of  an  ordinary  borrower  of  money.  He 
remains  a  member  of  the  association,  subject  to  its  charter 
and  by-laws,  and  in  taking  the  advance  on  his  shares  he  is 
only  allowed  to  anticipate  the  final  redemption  of  all  shares. 
His  assignment  of  his  stock  as  collateral  to  his  loan  does  not 
cancel  his  membership.  By  the  very  terms  of  his  loan  he 
agrees  to  pay  the  dues  on  his  stock  until  maturity.  He  par- 
ticipates in  the  earnings  which  are  to  go  towards  discharg- 
ing the  obligations  on  his  loan,  and  to  shorten  the  time  when 
he  will  be  fully  discharged  therefrom.  Evet'sinann  v,  Schmitt, 
53  Ohio  St.  1Y4;  Endlich,  Building  Asso.  §§  122-124;  Me- 
chanics B,  (&  L,  Asso,  V.  Conovevy  14  N.  J.  Eq.  219;  Parker 
V.  Fulton  Z.  (&  B,  Asso.  46  Ga.  1C6.  Hence,  being  equally 
entitled  with  all  the  others,  in  the  direct  ratio  of  his  interest 
in  the  society,  to  share  in  the  common  gains  of  the  enter- 
prise, he  is  liable  to  contribute,  in  the  same  proportion  in 
which  he  expects  to  profit,  to  the  losses  and  expenses  inci- 
dent to  the  management.  Endlich,  Building  Asso.  §§  77-79, 
518;  McGrath  v,  Hamilton  8.  &  L.  Asso.  44  Pa.  St.  383. 

The  association  being  insolvent,  nothing  remains  to  be 
done  but  to  wind  up  its  affairs  so  as  to  do  equity  between 
the  creditors  and  between  the  members  themselves.  As  re- 
gards the  latter,  care  should  be  taken  to  adjust  the  burdena 
equally,  and  not  to  throw  upon  either  borrowers  or  nonbor- 
rowers  more  than  their  respective  shares.  Just  how  to  reach 
this  result  has  given  rise  to  a  great  contrariety  of  decisions. 
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The  learned  judge  of  the  superior  court  held,  as  to  the 
Zwngworihy  petition,  that  the  mortgagor  should  be  charged 
with  the  amount  of  her  mortgage,  with  legal  interest,  and 
<5redited  her  with  aU  payments  made  to  the  association,  with 
legal  interest.  This  ruling,  in  effect,  gave  her,  not  only  the 
benefit  of  all  interest  payments,  but  also  all  payments  made 
on  her  stock,  in  reducing  the  amount  of  her  mortgage  debt. 
This  could  only  be  justified  on  the  theory  that  when  she  ob- 
tained a  loan  she  ceased  to  be  a  member  of  the  association. 
As  we  have  already  seen,  he  was  not  justified  in  such  a  con- 
clusion. Her  rights  should  have  been  ascertained  and  de- 
fined on  the  basis  that  she  remained  a  member,  notwith- 
standing her  loan.  To  allow  Mrs,  Lwngworthy  to  credit 
upon  her  mortgage  her  payments  on  her  stock,  would  en- 
able her  to  escape  responsibility  for  her  share  of  losses,  and 
throw  them  wholly  upon  the  nonborrowers;  in  other  words, 
the  borrowers  would  escape  without  loss.  So  palpable  an 
injustice  cannot  be  sanctioned.  While  the  mortgage  may 
secure  the  payment  of  both  stock  dues  and  interest,  they 
stand  upon  an  entirely  different  footing.  Interest  is  not 
paid  as  a  stockholder,  but  as  a  borrower.  Stock  dues  are 
paid  by  all  members,  and  the  funds  accumulated  by  their 
payments  belong  to  all  the  members  alike.  If  by  malad- 
ministration of  the  affairs  of  the  association  the  fund  is  di- 
minished, the  losses  should  fall  evenly  upon  all.  As  we 
view  it,  the  equitable  rule  would  be  to  charge  the  petitioner 
with  the  amount  of  her  loan  at  legal  interest,  and  credit  her 
with  all  mterest  payments  made  by  her,  on  the  principle  of 
partial  payments,  as  stated  in  SiU  v.  Dwramd^  58  Wis.  160, 
and  upon  payment  of  the  balance  found  due,  then  to  release 
her  mortgage.  This  is  the  rule  adopted  in  Pennsylvania, 
the  mother  of  building  and  loan  associations  in  this  country, 
and  finds  ready  support  in  other  jurisdictions.  Strohen  v. 
FrcmUm  S,  cfe  Z.  Aaao.  115  Pa.  St.  2Y3;  Hogers  v.  Sorgo,  92 
Tenn.  35;  Weir  v.  Oranite  State  P.  Asao.  (N.  J.  Ch.),  38  Atl. 
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Eep.  643.  Whatever  may  be  due  her  upon  her  stock  can 
be  readily  ascertained  when  the  affairs  of  the  corporation 
are  wound  up  and  final  distribution  made. 

The  same  rule  must  be  applied  to  the  order  made  on  the 
White  and  Va/n  Pelt  petition.  White  became  a  member  in 
his  lifetime,  and  afterwards  secured  a  loan.  His  status  as  a 
member  became  fixed  at  that  time.  The  contract  became 
no  more  sacred  or  inviolable  because  of  his  death.  Neither 
did  the  fact  that  these  petitioners  afterwards  became  the 
owners  of  the  mortgaged  premises  change  the  situation. 
They  can  secure  no  greater  rights  than  White  would  have 
had  had  he  lived.  In  equity  they  might  possibly  be  subro- 
gated to  the  right  to  claim  whatever  may  be  found  due  on 
stock,  but  that  is  not  now  available  in  reduction  of  the  mort- 
gage debt. 

As  to  the  Eggleston  petition,  a  somewhat  different  question 
has  arisen.  The  court  below  found  that  she  never  became 
a  member  of  the  association,  but  was  a  creditor  thereof,  and 
entitled  to  be  paid  the  amount  she  had  paid  in  with  interest, 
in  common  with  other  creditors,  and  in  preference  to  the 
claims  of  stockholders;  in  other  words,  that  her  transaction 
with  the  association  was,  in  legal  effect,  but  a  loan  of  so 
much  money.  We  need  not  concern  ourselves  over  the  ques- 
tion of  whether,  under  its  articles,  the  corporation  had  au- 
thority to  issue  this  class  of  stock  or  not.  The  stock  was 
issued  and  accepted  by  the  petitioner,  and  we  cannot  permit 
either  the  receiver  or  the  holder  to  question  its  validity.  It 
is  certainly  valid  as  between  the  parties,  so  long  as  it  does 
not  contravene  public  policy  and  was  not  issued  in  defiance 
of  any  statutory  prohibition.  We  are  not  advised  of  the 
precise  ground  upon  which  the  court  based  its  decision. 
Probably  it  was  upon  that  clause  in  the  certificate  before 
quoted,  to  the  effect  that  the  holder  should  have  no  claim 
or  interest  in  the  affairs  of  the  association,  etc.  The  certifi- 
cate under  which  the  petitioner  makes  claim  recites  that  she 
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is  "  the  owner  of  nineteen  shares  of  stock  "  in  the  associa- 
tion, of  the  par  value  of  $100;  that  she  has  paid  therefor 
$1,105.80,  being  ninety-«ix  payments  of  seventy  cents  each, 
less  a  rebate  of  $9  on  each  share.  In  consideration  thereof 
the  association  agrees  to  pay  her  $100  for  each  share  at  the 
end  of  ninety-six  months.  This  includes  a  profit  of  $32.80 
on  each  share,  besides  the  rebate,  and  is  the  same  profit  that 
was  to  be  paid  to  other  stockholders.  Article  29  of  the  by- 
laws provided  that  the  board  of  directors  might  offer  for 
sale  "  prepaid  stock,  or  stock  upon  which  instalments  may 
be  fully  paid  in  advance."  There  can  be  no  doubt  but  that 
Mrs.  Eggleaton  made  her  investment  under  this  by-law,  and 
it  is  equally  clear  that  she  thereby  became  a  member  of  the 
association.  The  fact  that  her  relations  with  the  company 
were  somewhat  limited  did  not  prevent  her  becoming  a 
member.  Such  construction  must  be  given  the  certificate  as 
will  effectuate  the  intention  of  the  parties.  The  first  part 
of  the  certificate  deals  with  both  parties  on  the  basis  of  pe- 
titioner's membership  in  the  association.  To  construe  the 
limiting  clause  mentioned  to  devest  her  of  membership  in 
the  association,  is  to  render  the  other  part  of  the  certificate 
entirely  nugatory.  This  would  be  contrary  to  the  evident 
intention  of  the  parties,  and  contrary  to  the  rules  of  con- 
struction laid  down  in  Wia.  M.  <&  F.  Ins.  Co.  Bcmk  v.  Wil- 
kin, 95  Wis.  111. 

On  the  basis  that  the  petitioner  became  and  is  a  member 
of  the  association,  the  contract  between  them  became  impos- 
sible of  performance,  because  of  the  insolvency  of  the  com- 
pany. Upon  that  basis  her  counsel  argues  that  her  stock 
became  preferred,  and  entitled  her  to  payment  in  full,  in 
preference  to  holders  of  other  kinds  of  stock.  Just  why  this 
is  so  is  not  at  all  evident.  There  is  nothing  in  the  stock 
contract  or  in  the  charter  or  by-laws  that  would  give  it  this 
distinctive  character.  All  classes  of  stock  are  equally  mer- 
itorious, and  in  marshaling  the  assets  no  stockholder,  in  the 
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absence  of  some  provisions  in  the  charter  or  by-laws  of  the 
association,  should  be  given  preference  over  another.  Hohen- 
shell  V.  Boms  S.  <&  Z.  Asso.  140  ifo.  566. 

The  case  of  Gibson  v.  Safety  H.  <&  L,  Asso.  170  111.  44, 
seems  to  me  to  be  especially  applicable  to  the  matter  under 
consideration.  The  court  says:  "Each  of  these  certificates 
was  issued  upon  the  payment  to  this  association  of  fifty  dol- 
lars. The  holders  now  say  that  tiie  association  had  no  au- 
thority under  the  law  to  issue  them.  In  other  words,  they 
contend  that  a  building  and  loan  association,  under  the  stat- 
utes of  this  state,  cannot  lawfully  issue  paid-up  stock;  and 
from  that  premise  they  conclude  that  they  themselves  may 
repudiate  the  validity  of  the  stock,  and,  to  the  extent  of  the 
money  paid  therefor,  they  should  be  treated  as  preferred 
creditors  of  the  association.  If  it  be  true  that  the  associa- 
tion had  no  authority  of  law  to  issue  the  stock,  it  is  equally 
true  that  the  holders  of  the  stock  had  no  right  or  authority 
of  law  to  accept  it;  and,  if  they  were  claiming  any  benefit 
therefrom,  other  stockholders  might,  with  propriety,  ques- 
tion the  legality  of  the  transaction.  But  the  holders  of  the 
stock  are  in  the  anomalous  position  of  themselves  repudiat- 
ing its  validity,  and  thereby  seek  to  obtain  an  advantage 
over  those  who  are  the  legal  stockholders  of  the  association. 
It  seems  to  us  unreasonable  to  say  that  these  stockholders 
may  be  allowed  to  assert  the  illegality  of  the  action  of  the 
building  association,  to  which  they  themselves  were  parties, 
and  at  the  same  time,  by  reason  of  that  illegality,  place  them- 
selves in  a  better  position  than  they  would  have  been  had 
their  stock  been  valid.  They  bought  paid-up  stock.  They 
paid  for  it.  No  one  is  questioning  their  right  to  the  benefit 
of  that  stock,  and,  clearly,  they  cannot  be  heard  to  do  so." 
This  leaves  very  little  more  that  needs  to  be  said.  The  fail- 
ure of  the  association  is  a  calamity  both  to  the  prepaid  and 
deferred  payment  stockholders.  In  their  tribulation,  when 
they  appealed  to  the  court  of  conscience,  they  must  be  con- 


Digitized  by  VjOOQIC 


674         SUPEEME  COURT  OF  WISCONSIN.         [lOO 

Smith  T8.  DickinBoiL 

tent  to  be  pat  on  as  nearly  an  eqnal  footing  with  other  stock- 
holders as  human  jadgment  can  plaoe  them.  This  will  be 
done  by  allowing  the  petitioner's  claim  as  a  stockholder,  and 
giving  her  a  just  share  of  the  assets,  after  all  losses  and  ex- 
penses have  been  adjusted  and  paid. 

By  the  CovH. —  As  to  the  appeal  from  each  of  the  three 
orders  mentioned,  the  orders  of  the  superior  court  of  Mil- 
waukee county  are  reversed,  and  the  cause  is  remanded  for 
further  proceedings  according  to  this  opinion* 


SicrrH,  Eespondent,  vs.  Dickinson,  imp.,  Appellant 
September  21 — October  11, 1898, 

Equity:  Contribution  between  guarantors:  Counterclaim:  Ineolvency  of 
corporation:  Unpaid  stock  subscription:  Parties, 

1  In  an  action  for  contribution  between  guarantors  of  the  note  of  a 
corporation,  a  debt  due  from  the  plaintiff  to  the  corporation  on  a 
subscription  to  its  stock  cannot  be  allowed  as  an  equitable  counter- 
claim in  favor  of  the  defendant  on  the  ground  that  the  corpora- 
tion, which  would  be  answerable  over  to  him,  is  insolvent,  where 
such  insolvency  is  a  mere  present  inability  of  the  corporation  to 
pay  its  debts  as  they  fall  due,  but  there  is  a  trust  fund,  consisting 
of  unpaid  subscriptions  for  stock,  owing  by  solvent  stockholders^ 
amply  sufficient  to  meet  aU  liabilities. 

2.  AU  solvent  stockholders  of  the  corporation  whose  stock  subscrip- 
tions are  impaid  are  interested  parties  in  such  case,  and  should  be 
before  the  court  for  an  adjustment  of  their  rights  before  such  an 
application  of  the  liability  of  any  one  of  them  can  be  made. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Sutherland,  Judge.    Affirmed, 

Action  for  contribution  between  guarantors.  Plaintiff 
and  defendant  jointly  guaranteed  the  payment  of  a  promis- 
sory note,  which,  in  process  of  time,  plaintiff  was  compelled 
to  pay  in  full,  whereupon  he  brought  this  action  against  his 
co-guarantor  to  recover  one  half  of  the  amount  so  paid.    The 
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defendant  answered,  denying  that  plaintiff  paid  the  note  aa 
claimed  by  him,  and  alleging  that  he  paid  it  by  discharging 
his  own  indebtedness  to  the  corporation.  The  facts  claimed 
in  that  regard  were  also  set  up  as  an  equitable  defense,  and 
after  the  trial  and  before  judgment  the  court  allowed  an 
amendment,  putting  the  equitable  defense  into  the  form  of 
an  equitable  counterclaim.  The  cause  was  tried  by  the  court 
and  resulted  in  findings  of  fact  covering  the  issues  raised  by 
the  pleadings,  in  substance  as  follows: 

(1)  June  7, 1893,  the  Milwaukee  &  Eastern  Transit  Com- 
pany, by  its  promissory  note  dated  on  that  day,  promised  to 
pay  to  the  Wisconsin  Marine  &  Fire  Insurance  Company 
Bank,  one  day  after  date,  $53,000,  with  interest  at  the  rate 
of  seven  per  cent,  per  annum. 

(2)  Before  the  note  was  delivered,  plaintiff  and  defendant 
Dickinson  duly  guaranteed  the  payment  thereof. 

(3)  After  the  maturity  of  the  note,  plaintiff  was  obliged  ta, 
and  did,  pay  the  note,  the  amount  required  being  $60,018.39. 

(4)  By  reason  of  such  payment  defendant  i?i<?H/w(>;i  is  now 
indebted  to  the  plaintiff  in  the  sum  of  $32,97'8.41. 

(5)  When  plaintiff  paid  the  note  he  was  the  holder  of  cer- 
tificates  for  ninety-two  shares  of  the  capital  stock  of  the 
debtor  company,  of  the  par  value  of  $92,000,  thirty  shares 
having  been  subscribed  for  by  him  in  May,  1891,  twenty- 
nine  shares  October  19, 1891,  and  thirty-three  shares  acquired 
by  purchase,  on  all  of  which  twenty  per  cent,  has  been  paid. 
Defendant  Dickifisony  in  May,  1891,  subscribed  for  ten  shares 
and  received  certificates  therefor  upon  the  payment  of  twenty 
per  cent,  of  their  face.  He  thereafter  paid  a  call  or  assess- 
ment on  such  stock  of  ten  per  cent.  From  the  organization 
of  the  company  until  after  the  payment  of  the  note  by  plaint- 
iff, he  was  the  president,  treasurer,  and  one  of  the  directors 
of  the  corporation,  and  the  defendant  was  its  secretary,  gen- 
eral manager,  and  one  of  its  directors. 

(6)  Before  plaintiff  paid  the  note,  various  assessments  or 
calls  upon  the  capital  stock  of  the  corporation  were  attempted 
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to  be  made,  amounting  in  the  aggregate  to  sixty-four  per 
cent.,  but  they  were  invalid,  no  by-law  or  regulation  of  the 
corporation,  providing  for  calling  in  subscriptions  to  stock, 
having  been  made. 

(7)  Plaintiff  did  not,  by  reason  of  the  assessments  men- 
tioned, become  liable  to  the  corporation  in  any  sum  what- 
ever. 

(8)  Defendant's  equitable  defense  is  not  sustained,  and  he 
is' therefore  liable  to  the  plaintiff  in  this  action  in  the  sum 
of  $32,978.41  and  costs. 

Exceptions  were  filed  on  the  part  of  defendant  Dickinson 
to  raise  the  question  as  to  whether  the  finding  that  plaintiff 
did  not  become  liable  to  the  corporation  on  account  of  the 
assessments  attempted  to  be  made  upon  the  corporation  stock, 
and  the  question  of  whether,  if  he  did  become  so  indebted, 
the  indebtedness  should  be  applied  to  extinguish  his  claim 
for  contribution.  Judgment  was  rendered  in  favor  of  the 
plaintiff,  and  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  iT.  B.  Neden  and 
Austin,  (&  Fehr^  and  oral  argument  by  W.  H.  Austin.  To 
the  point  that  defendant  was  entitled  to  relief  under  his 
counterclaim  they  cited  De  Colyar,  Guaranty,  *315;  Brandt, 
Suretyship  &  G.  (1st  ed.),  §  228;  BezzeU  v.  White,  13  Ala. 
422;  Morrison  v.  Taylor,  21  id.  781;  StaUworth  v,  Preslar, 
34  id.  509;  Gillespie  v,  Torrance,  25  N.  T.  306;  Coffin  v.  Mc- 
Zean,  80  id.  560;  Iliner  v.  Newton,  30  Wis.  640;  O'Blenis  v. 
Karing,  57  N.  T.  649;  Faurot  v.  Gates,  86  Wis.  574;  Davis 
V.  Toidmin,  77  N.  T.  280;  Smith  v.  Fdton,  43  id.  421;  WeUs 
V,  Miller,  66  id.  255;  McGehee  v.  McGehee,  12  Ala.  83;  Den- 
nis V.  GeUespie,  24  Miss.  581;  Mason  v.  Lord,  20  Pick.  447; 
Atkinson  v.  Stewart,  2  B.  Mon.  348;  Bachelder  v.  Fiske,  17 
Mass.  464;  Schulze  v.  Steins,  100  Ala.  149;  McDonald  Mfg, 
Co.  V.  Moran,  52  Wis.  203;  Dohie  v.  Fidelity  &  C.  Co.  95  id. 
540;  Pendleton  v.  Beyer,  94  id.  33. 

For  the  respondent  there  was  a  brief  by  MiUer,  Noyes, 
MiUer  (&  WaM,  and  oral  argument  by  Geo.  S.  Noyes. 
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Maeshall,  J.  The  principal  contentions  of  appellant  on 
this  appeal  are  that  the  court  should  have  found  that  assess- 
ments on  stock  subscriptions  were  due  and  payable  to  the 
maker  of  the  note  from  plaintiff;  that  such  maker  was  in- 
solvent so  that  any  sum  paid  by  defendant  as  contributor 
could  not  subsequently  be  recovered  of  such  maker  by  him; 
and  that  by  reason  of  the  facts  defendant  was  entitled  in 
equity  to  the  use,  as  an  equitable  counterclaim  to  plaintiff's 
cause  of  action,  of  the  latter's  indebtedness  to  the  corpora- 
tion. The  equitable  doctrine  invoked  is  well  established. 
It  permits  claims,  whether  such  as  are  the  subjects  of  setoff 
or  counterclaim  under  the  statute  or  not,  to  be  applied  upon 
the  principal  claim  in  suit  on  equitable  principles,  where  cir- 
cumstances exist  such  as  to  render  that  course  necessary  in 
order  to  prevent  injustice.  The  subject  received  a  pretty 
full  discussion  in  Pendleton  v.  Beyer^  94  Wis.  31,  where  many 
cases  in  this  and  other  courts  are  cited.  The  doctrine  may 
be  properly  stated  thus:  Where  a  person  has  a  contract 
claim  against  another  or  several  others  to  whom  a  third  in- 
solvent person  is  answerable  over,  and  said  third  person  has 
such  a  claim  against  the  first  person  reducible  to  a  money 
judgment,  whether  technically  due  or  not,  or  where  such 
first  person  is  insolvent  and  has  such  a  claim  against  several, 
either  jointly  or  as  partners,  and  they,  or  one  or  more  of 
them,  individually,  have  like  claims  against  him,  whether 
properly  the  subjects  of  counterclaim  under  the  statute  or 
not,  they  constitute  equitable  counterclaims  or  setoffs  so  far 
as  necessary  to  adjust  the  ultimate  rights  of  the  parties  and 
prevent  injustice. 

Pendleton  v.  Beyer^  swpra^  is  an  apt  illustration  of  one 
phase  of  this  rule.  The  plaintiff  there  sued  the  defendant 
for  a  settlement  and  accounting  of  partnership  affairs,  alleg- 
ing that  on  such  settlement  and  accounting  a  considerable 
sum  of  money  would  be  found  justly  due  him.  Defendants 
alleged  the  insolvency  of  plaintiff  and  counterclaimed  for 
Vol.100— 87 
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demands  due  them  in  severalty,  some  connected  with  and 
some  independent  of  the  partnership  transactions.  Each  de^ 
fendant  asked  that  any  sum  found  due  from  him  to  plaintiff, 
or  to  the  firm  for  plaintiff's  use,  might  be  diminished  by  the 
amount  justly  due  him  from  the  plaintiff.  None  of  the  claims 
was  such  as  would  satisfy  the  statutory  requisites  of  a  coun- 
terclaim, yet  they  were  all  held  good  as  equitable  counter- 
claims on  account  of  plaintiff's  insolvency.  Again,  in  LiTi- 
derman  v.  Disbrow^  31  Wis.  465,  the  action  was  at  law  for 
an  unpaid  balance  for  a  bill  of  goods.  Defendant  answered, 
among  other  things,  that  the  parties  and  a  third  person 
were  copartners,  and  alleged  facts  sufficient  to  show  that  he 
was  entitled  in  equity  to  a  settlement  of  the  partnership 
transactions,  and  that  it  would  show  a  considerable  indebt- 
edness from  the  plaintiff  to  him,  which  he  requested  to  be 
applied  upon  plaintiff's  claim,  and  that  the  third  member  of 
the  firm  be  brought  in  in  order  that  a  complete  settlement 
and  accounting  of  the  partnership  affairs  might  be  had  for 
that  purpose.  On  appeal  it  was  held,  following  Sprottt  v. 
Crowley^  30  Wis.  187,  that  the  facts  did  not  constitute  an 
equitable  defense  or  counterclaim,  but  onl}^  because  of  want 
of  an  allegation  and  proof  of  fraud,  insolvency,  or  other 
special  circumstances  to  call  for  the  application  of  the  equi- 
table doctrine. 

The  general  doctrine  running  through  all  the  cases  on  the 
subject  is  that  equity  will  set  off  cross  demands  against  each 
other,  whether  the  subject  of  setoff  or  counterclaim  under 
the  statute  or  not,  if,  on  account  of  the  nature  of  the  claim 
or  the  situation  of  the  parties,  justice  cannot  otherwise  be 
done.  When  cross  demands  must  be  so  offset  in  order  to 
prevent  the  situation  of  one  being  obliged  to  pay  and  look 
to  an  insolvent  person  to  reimburse  him,  or  to  pay  while 
having  a  claim  against  the  payee  not  the  subject  of  a  coun- 
terclaim under  the  statute,  and  which  will  be  lost  if  not  ex- 
tinguished by  the  cross  demand,  equitj^  will  brush  aside  all 
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forms  in  order  to  adjust  the  real  equity  between  the  parties 
by  using  one  claim  upon  the  other. 

A  study  of  this  case  leads  to  the  conclusion  that  the  doc- 
trine above  discussed,  and  upon  which  appellant  relies,  can- 
not be  successfully  invoked  here,  even  assuming  that  the 
court  should  have  held  that  respondent  was  indebted  to  the 
corporation  for  unpaid  subscriptions,  as  appellant  claims, 
for  several  reasons. 

First,  there  is  no  finding  that  the  maker  of  the  note  was 
insolvent,  and  no  proof  to  sustain  such  a  finding  when  the 
amounts  of  unpaid  subscriptions  are  considered  as  a  part  of 
the  corporate  assets  for  the  payment  of  liabilities,  and  they 
must  be  so  considered  in  determining  the  question  of  the 
ability  of  defendant  to  collect  of  the  corporation.  True,  the 
corporation  was  insolvent  according  to  the  ordinary  accepta- 
tion of  the  term;  that  is,  it  was  unable  to  pay  its  debts  as 
they  fell  due;  but  insolvency  to  call  into  action  the  equitable 
doctrine  discussed  in  this  opinion  means  more:  it  means  an 
insufficiency  of  assets  to  meet  liabilities.  That  is  manifest, 
because  the  doctrine  applies  only  where,  from  the  situation 
of  the  parties,  justice  cannot  otherwise  be  done.  That  can- 
not be  said  to  be  the  situation  merely  because  of  the  insolv- 
ency of  a  corporation  in  that  it  is  not  presently  of  sufficient 
ability  to  meet  the  demands  upon  it,  if  there  is  a  trust  fund 
consisting  of  unpaid  subscriptions  for  stock,  owing  by  solv- 
ent stockholders,  amply  sufficient  to  meet  aU  liabilities. 

Several  of  the  parties  interested,  whose  equities  would  be 
affected  by  the  judgment,  were  not  before  the  court.  All 
solvent  stockholders  at  least  were  interested  parties.  They 
were  liable  to  contribute  in  proportion  to  their  stock  to  a 
fund  sufficient  to  pay  all  the  corporate  debts,  unless  they 
exceeded  the  amount  due  on  the  stock,  but  no  one  creditor 
had  a  right  to  take,  for  his  sole  benefit,  the  assessment,  or 
any  special  part  of  it,  against  any  portion  of  the  stock  in 
advance  of  a  complete  settlement  of  the  corporate  affairs 


Digitized  by  VjOOQIC 


«80  SUPEEME  COXJET  OF  WISCONSi:S'.         [100 

Sejinoiir  and  others  vs.  Cushway  and  others. 

and  an  adjustment  of  the  rights  of  all  stockholders  on  a 
basis  of  equality.  No  one  stockholder  could  be  compelled 
to  pay  more  than  his  share  by  exhausting  the  calls  against 
another  for  the  benefit  of  a  particular  creditor.  Otherwise, 
in  the  winding-up  proceedings,  the  rights  of  some  stockhold- 
ers might  be  seriously  impaired.  So,  before  any  specific  ap- 
plication could  be  made,  as  was  sought  for  by  defendant 
here,  the  ultimate  rights  of  all  parties  interested  would  nec- 
essarily have  to  be  determined.  That  was  not  possible  be- 
cause the  parties  were  not  all  before  the  court.  So,  as  said, 
independent  of  whether  the  court  found  rightly  on  the  sub- 
ject of  plaintiff's  indebtedness  to  the  corporation,  the  judg- 
ment appealed  from  cannot  be  disturbed. 
By  the  C(mrt. —  The  judgment  is  aflBrmed. 


Sbtmoue  and  others,  Appellants,  vs.  Cushway  and  others, 

Eespondents. 

September  22—  October  11, 1898. 

statute  of  fravda:  Partnership  to  purchase  standing  timber:  Breach: 
Fraud:  Equity:  Trusts:  Sufficiency  of  writing:  Remedy  at  law, 

1.  An  agreement  to  form  a  partnership  to  purchase  lands  is  within  the 

statute  of  frauds  and  void  unless  in  writing. 

2.  Fraud  is  not  established  by  the  mere  breach  of  an  oral  contract,  void 

under  the  statute  of  frauds,  to  enter  into  a  partnership  for  the  pur- 
chase of  standing  timber. 
a  Plaintiffs  and  the  defendants  C.  and  H.  entered  into  an  oral  agreement 
of  copartnership,  or  to  form  a  partnership,  the  main  purpope  of 
which  was  the  purchase  of  certain  standing  timber.  Before  any 
interest  in  the  timber  had  been  acquired,  and  before  plaintiffs  had 
done  anything  in  the  way  of  performing  the  agreement,  said  defend- 
ants repudiated  it  and  entered  into  partnership  with  the  defendant 
S.  to  purchase  the  same  timber,  and  the  purchase  was  made  by  tlieni 
without  any  fraud,  concealment,  or  misrepresentation.  The  plaint- 
iffs paid  no  port  of  the  consideration  for  the  timber,  and  contrib- 
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uted  nothing  either  of  time,  labor,  or  money,  to  the  business  of  the 
firm  which  made  the  purchase,  and  had  not,  in  any  way,  altered 
their  position  on  the  faith  of  any  promise  made  to  them  by  any  of 
the  defendants.  Hdd,  that  plaintiffs  had  no  interest  in  the  tim- 
ber, legal  or  equitable,  no  trust  in  their  favor  arising  from  the  facts. 

4  Prior  to  the  making  of  the  oral  agreement  with  plaintiffs,  the  de- 
fendants GL  and  H.  had  made  a  written  agreement  between  them- 
selves, reciting  the  contemplated  purchase  of  timber  and  stating 
that  C.  was  to  conduct  the  negotiations  with  the  owners  and  was 
to  receive  one  fourth  of  the  profits,  and  H.  and  those  associated 
with  him  were  to  furnish  the  necessary  oapital  and  were  to  receive 
three  fourths  of  the  profits.  Held,  that  this  was  not  a  sufi&cient 
writing  to  satisfy  the  requirements  of  the  statute  of  frauds  in  re- 
spect to  the  agreement  with  plaintiffs,  because  they  were  not  par- 
ties to  it,  and  because  it  did  not  contain  the  essential  terms  of  that 
agreement 

5.  The  doctrine  that  equity  will  not  allow  the  statute  of  frauds  to  be 
made  an  instrument  of  fraud  has  no  application  to  such  a  case. 

(L  For  the  breach  of  the  oral  agreement  of  partnership  to  which  plaint- 
iffs were  parties,  their  remedy,  if  any,  is  at  law,  not  in  equity. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

This  is  an  equitable  action  to  have  a  trust  declared  in  cer- 
tain standing  timber,  the  legal  title  to  which  had  been  con- 
veyed to  defendants,  and  in  the  profits  derived  by  them 
from  the  business  of  manufacturing  it  into  lumber.  The 
complaint  alleged,  in  substance,  among  other  things,  that  an 
oral  agreement  was  made  between  the  plaintiffs  Richard  A. 
Seymour^  John  Seymour^  and  Antoine  E.  Ca/rtieTy  and  the  de- 
fendants Joseph  H,  Cushway  and  one  Fred  Herrick  to  form 
a  partnership  to  purchase  said  timber  and  manufacture  it; 
that  the  defendants  fraudulently  colluded  to  break  the  agree- 
ment and  prevent  its  consummation  and  subsequently  pur- 
chase the  timber  for  themselves,  and  were  then  engaged  in 
cutting  it  into  lumber,  from  which  they  derived  large  profits ; 
and  that  the  timber  rights  so  acquired  by  them  were  very 
valuable,  and  would  continue  to  yield  large  returns. 

The  defendant  Omhway^  a  half-breed  Indian  of  little  or  no 
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pecuniary  responsibility,  parted  with  his  interest  before  the 
business  was  started,  and  so  did  not  appear  in  the  action. 
The  defendants  Herrick  and  /Steams,  answering  separately, 
denied  the  charges  of  fraud  and  collusion,  and  in  substance 
denied  that  the  plaintiffs  ever  acquired  any  rights  in  the 
timber  in  question.  They  also  insisted  that  the  complaint 
did  not  state  any  grounds  for  relief  in  equity,  but  that  the 
only  remedy  the  plaintiffs  had  was  an  action  at  law;  and  at 
the  commencement  of  the  trial  objected  to  any  evidence 
being  given  under  the  complaint  upon  the  ground  that  it 
did  not  state  facts  suflScient  to  constitute  a  cause  of  action, 
but  the  objection  was  overruled. 

It  appears  that  the  subject  matter  of  the  controversy  was 
timber  on  the  Lac  du  Flambeau  Indian  reservation,  a  large 
tract  of  land,  about  70,000  acres  in  the  northern  part  of  the 
state,  set  apart  by  the  government  for  the  use  of  the  Chip- 
pewa Indians.  They  had  no  power  to  sell,  or  contract  for 
the  sale  of,  this  land,  except  by  permission  of  the  govern- 
ment, and  subject  to  such  restrictions  as  it  should  prescribe. 
This  was  recognized  by  all  the  parties  at  every  stage  of  the 
negotiations.  It  was  understood  by  all  that  no  rights  what- 
ever could  be  acquired  in  such  timber  except  upon  such  terms 
and  conditions  as  should  be  prescribed  by  the  President. 

The  court  found,  among  other  matters,  that  the  defend- 
ants Herrick  and  Gushway,  in  the  summer  of  1892,  under- 
took to  obtain  the  title  to  certain  of  the  timber  upon  said 
reservation,  and  made  a  proposition  to  the  Indians  to  buy  it 
at  specified  prices.  The  Indians  were  about  to  petition  the 
commissioner  of  Indian  affairs  for  permission  to  accept  the 
proposal,  when,  at  the  suggestion  of  the  farmer  upon  the 
reservation,  the  petition  was  withheld  until  Cushway  and 
Herrick  could  furnish  evidence  of  their  responsibility.  Her- 
rick went  to  Ludington,  and  verbally  proposed  to  plaintiffs 
to  enter  into  partnership  with  him  and  Cushway  to  purchase 
the  timber  upon  the  reservation,  and  to  manufacture  it  into 
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lumber,  specifying  the  interest  which  each  should  have.  One 
of  the  plaintiffs  went  with  Herrick  to  the  reservation,  and, 
after  looking  over  the  ground,  verbally  accepted  the  offer.  It 
was  then  represented  to  the  Indians  and  to  the  farmer  that 
the  plaintiffs  had  joined  with  Herrick  and  Cuahway  in  the  pro- 
posed undertaking,  and,  their  references  being  satisfactory, 
the  petition  of  the  Indians  which  had  been  started  was  com- 
pleted and  delivered  to  the  defendant  Herrick.  The  parties 
then  proceeded  to  treat  with  the  government,  and  the  ap- 
proval of  the  scheme  by  the  Indian  agent  at  Ashland  was 
obtained  upon  representations  by  the  defendant  Herrick  that 
the  plaintiffs  were  or  would  be  members  of  the  firm  which 
was  to  purchase  the  timber.  Herrick  employed  an  attorney, 
and  went  with  him  to  "Washington,  taking  said  petition  of 
the  Indians  for  authority  to  sell,  indorsed  with  the  approval 
of  the  Indian  agent.  At  Washington  they  prepared  and 
presented  to  the  commissioner  of  Indian  affairs  a  formal 
proposal  to  buy  and  manuf a<jture  into  lumber  all  the  timber 
upon  the  allotted  lands  of  the  reservation.  This  was  signed 
by  J.  H.  Cushway  &  Co.,  by  Fred  Herrick. 

The  defendants  Cmhway  and  Herrick  had  signed  an  agree- 
ment reciting  the  contemplated  arrangements  with  the  La 
Pointe  Agency  of  Indians  of  Lac  du  Flambeau,  in  which  it 
was  stated  that  Cushway  was  to  act  in  the  capacity  of  agent 
in  dealing  with  the  Indians,  and  Herrick  and  those  associ- 
ated with  him  were  to  furnish  the  necessary  capital  for  buy- 
ing timber  and  manufacturing  lumber  and  shingles ;  that  it 
was  agreed  that  Cushway  should  devote  his  entire  time  and 
attention  to  procuring  of  timber,  dealing  with  Indians,  and 
as  interpreter,  and  perform  such  other  duties  as  were  neces- 
sary for  the  advantage  of  all  parties  in  such  enterprise;  and 
he  was  to  have  "  for  such  services  the  one-fourth  of  the  net 
profits  of  such  undertaking,  and  said  Fred  Herrick  the  three- 
fourths  of  the  net  profits,  to  be  shared  between  l^im  and  his 
associates  in  such  undertaking."    Hei^rick  laid  the  situation 
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before  the  plaintiffs,  offered  them  an  interest  in  the  business 
proposed,  and  induced  them  to  go  with  him  to  the  reserva- 
tion, prepared  to  carry  through  the  negotiations  if  satisfied 
with  the  conditions  there.  His  offer  wag  accepted,  and  a 
verbal  contract  of  copartnership  under  the  firm  name  of  J.  H. 
Cushway  &  Co.  was  there  concluded  between  the  plaintiffs 
and  the  defendants  Cushway  and  Herrick  to  carry  out  the 
undertaking,  by  which  the  plaintiffs  Seymov/r  Bros,  were  to 
furnish  one  third  of  the  capital,  Oa/rUer  one  third,  and  Her^ 
rich  one  third.  Profits  were  to  be  divided  into  four  parts, 
one  fourth  going  to  Cushway^  one  to  Herrick^  one  to  Cartier^ 
and  one  to  Seymour  Bros,  Upon  the  showing  made  by  the 
plaintiffs  of  their  financial  and  business  standing,  and  the  as- 
surance that  the  plaintiffs  were  members  of  the  firm,  the 
petition  signed  by  the  Indians,  indorsed  by  the  farmer,  and 
approved  by  the  Indian  agent  at  the  La  Pointe  agency,  was 
obtained,  and  also  leases  of  land  sufficient  for  the  plant.  The 
petition  and  proposition  were  taken  by  Herrick  to  Washing- 
ton, and  submitted  to  the  Indian  commissioner,  and  at  his 
suggestion  the  proposition  was  amended  and  enlarged  by  a 
new  one,  signed  "  J.  H.  Cushway  &  Co.,  by  Fred  Herrich^'^ 
which  proposed  to  purchase  from  lands  then  allotted,  and 
thereafter  to  be  allotted,  all  the  merchantable  pine,  hemlock, 
birch,  and  Norway  timber  on  the  reservation  at  certain 
prices^  and  to  give  bond  for  the  faithful  performance  of  the 
undertaking.  This  was  favorably  reported  by  the  commis- 
sioner to  the  Secretary  of  the  Interior,  together  with  rules 
and  regulations  to  govern  the  sale  and  manufacture  of  the 
timber,  all  of  which  were  sanctioned  by  the  Secretary,  and 
reported  to  the  President;  and  on  the  28th  of  September,. 
1892,  the  President  authorized  the  sale  of  all  timber  on  al- 
lotted lands,  and  the  dead  timber  on  the  unallotted  lands, 
to  J.  H.  Cushway  &  Co.,  and  its  manufacture  under  said 
rules  and  regulations. 
It  appears  that  Herrick  reported  to  the  plaintiffs  the  prog- 
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ress  of  the  matter  through  the  departments,  and  the  receipt 
hj  Ilerrich  of  some  papers  from  Washington  after  the  Presi- 
dent's authority  was  obtained,  which  he  turned  over  to  the 
plaintiffs  for  examination,  and  that  he  obtained  them  again 
from  the  plaintiffs  before  they  had  an  opportunity  to  ex- 
amine them.  In  November  thereafter,  Herrick  interested 
the  defendant  Stea/ms  in  the  undertaking,  and  secured  from 
him  better  terms  than  he  had  made  with  the  plaintiffs,  and 
under  date  of  December  2, 1892,  the  three  defendants  en- 
tered into  a  contract  of  copartnership  under  the  firm  name  of 
J.  H.  Cushway  &  Co.,  "  for  the  purpose  of  carrying  into  effect 
the  undertaking  of  J.  H.  Cushway  &  Co.  with  the  United 
States  government  regarding  the  purchase  of  timber  from 
the  Lao  du  Flambeau  Indians  of  Wisconsin;  that  said  co- 
partners undertake  to  carry  into  effect  all  that  pertains  to 
the  proposition  of  said  J.  H.  Cushway  &  Co.  to  the  commis- 
sioner of  Indian  affairs,  and  the  requirements  of  the  United 
States  in  relation  thereto."  Thereafter  contracts  with  the- 
Indians  were  concluded,  and  dated  back  to  December  2, 
1892,  by  which  sales  of  timber  were  made  to  J.  II.  Cushway , 
Fred  Herrich^  and  Justus  S.  Stearns,  doing  business  under 
the  firm  name  of  J.  H.  Cushway  &  Co. ;  and  later  the  mill 
was  erected,  and  has  since  been  operated,  by  the  said  firm. 
In  the  latter  part  of  November,  1892,  the  plaintiffs  Sey- 
inouT  Bros,  received  a  letter  from  the  defendant  Herrich 
bearing  date  November  22,  1892,  in  which  he  said,  "  The 
talk  we  have  had  as  to  making  a  deal  between  you,  llr. 
CaHier,  and  myself  as  to  my  timber  at  Lac  du  Flambeau, 
will  not  materialize."  Thereafter  the  plaintiffs  went  to  the 
reservation  for  an  explanation  of  this  letter,  and  the  defend- 
ant Herrich  there  denied  that  they  had  any  interest  in  the 
deal,  and  said  to  them  that  if  they  had  any  recourse  they 
must  take  it  at  law.  Articles  of  copartnership  were  then 
formed  between  Herrick  and  Steams,  with  the  assent  of 
Cushway,  to  carry  out  the  imdertaking  of  said  J.  H.  Cush- 
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way  &  Co.  with  the  United  States  regarding  the  purchase 
of  said  timber  from  the  Lac  du  Flambeau  Indians,  in  which 
articles  of  copartnership  Cushway  acquiesced,  and  disclaimed 
any  vested  or  other  right  beyond  the  amount  of  compensa- 
tion to  be  received  by  said  Cushway;  but  he  was  not  to 
have  any  of  the  rights  accorded  to  a  partner.  It  was  for 
this  alleged  wrongful  exclusion  of  the  plaintiffs  from  the 
firm,  and  the  substitution  of  the  defendant  Stea/ms^  who  had 
notice  of  the  plaintiffs'  rights,  that  they  seek  relief.  The 
copartnership  agreement  between  Herrick  and  Stea/ms  re- 
oites  that  it  is  intended  for  the  purpose  of  carrying  into 
effect  the  undertaking  of  the  said  J.  H.  Cushway  &  Co.  with 
the  United  States  government  regarding  the  purchase  of 
timber  from  the  Lac  du  Flambeau  Indians  of  Wisconsin,  and 
to  carry  into  effect  all  that  pertains  to  the  proposition  of 
said  J.  H.  Cushway  &  Co.  to  the  commissioner  of  Indian 
affairs,  and  the  requirements  of  the  United  States  in  relation 
thereto. 

The  principal  issue  of  fact  litigated  was  whether  a  verbal 
contract  of  copartnership  was  concluded  between  the  parties 
mentioned,  the  defendants  Herrick  and  Steams  having  de- 
nied it.  Upon  this  issue  the  testimony  was  extended  and 
elaborate.  The  trial  court,  although  it  found  substantially 
in  the  plaintiffs'  favor  on  the  principal  questions  of  fact, 
held,  further,  that  the  contract  relied  on  by  the  plaintiffs  "is 
word  for  word  just  such  a  partnership  as  the  supreme  court 
of  this  state  has  declared  to  be  void  because  not  in  writing  " 
(referring  to  Bird  v.  Morton,  12  "Wis.  138);  and  held  that 
the  contract  relied  on  by  the  plaintiffs  because  not  in  writ- 
ing was  in  all  respects  a  nullity;  the  trial  judge  stating:  "  I 
am  clearly  of  the  opinion,  although  I  come  to  that  conclu- 
sion reluctantly,  that  this  partnership  was  absolutely  void ; 
that  no  trust  or  fiduciary  relationship  grew  out  of  it;  that 
it  left  Mr.  Herrick  as  much  at  liberty  to  obtain  this  timber, 
or  to  take  in  other  partners,  or  to  deal  for  himself  alone  or 
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with  others,  as  though  no  such  agreement  had  ever  been 
made." 

Shortly  after  the  timber  was  secured  from  the  Indians 
who  held  allotments,  the  interest  of  the  defendant  Cushway 
was  purchased  by  the  codefendants  Herrick  and  Stsaims^  and 
they  have  since  continued  the  business  under  the  same  firm 
name;  and  as  fast  as  new  allotments  were  made  the  Presi- 
dent's authority  of  September  28, 1892,  was  extended  so  as 
to  allow  the  owners  of  such  allotments  to  make  sale  of  their 
timber  to  J.  H.  Cushway  &  Co.  under  the  terms,  rules,  and 
regulations  originally  so  made. 

The  findings  were  numerous  and  extended,  and,  with  the 
exceptions  thereto,  are  contained  in  the  record,  together 
with  the  opinion  of  the  trial  court.  Judgment  was  entered 
in  favor  of  defendants,  dismissing  the  complaint  upon  the 
merits,  and  for  costs,  from  which  the  plaintiffs  appealed. 

For  the  appellants  there  were  briefs  by  EUiott  dk  Hickox^ 
and  oral  argument  by  E,  S.  EUiott  and  C.  T.  Hichox.  They 
contended,  inter  alia,  that  a  partnership,  even  if  formed  for 
the  purpose  of  dealing  in  land,  may  be  created  by  a  verbal 
agreement.  Parsons,  Partnership  (4th  ed.),  §  6;  Browne, 
Statute  of  Frauds,  §  262;  Ewell's  Lindley,  Partnership,  *81; 
8  Am.  &  Eng.  Ency.  of  Law,  701;  Bates,  Partnership, 
§  302;  1  Warvelle,  Vendors,  182,  §  15;  Dale  v.  Hamilton,  5 
Hare,  369;  Fall  River  W.  Co.  v.  Borden,  10  Cush.  458; 
Holmes  v.  McCray,  51  Ind.  358,  19  Am.  Rep.  735;  Speyer  v. 
DesjardinSj  144  111.  641 ;  Morton  v.  Nelson,  145  id.  586 ;  Bates 
V.  Bahcock,  16  L.  E.  A.  745.  There  is  a  distinction  between 
an  agreement  containing  a  stipulation  resting  in  parol  to 
convey  land  one  to  another,  and  an  agreement  merely  for 
sharing  in  the  profits  or  losses  of  a  contemplated  speculation 
in  such  property.  The  former  is  invalid  within  the  decision 
in  Bird  v.  Morinson,  12  Wis.  138,  unless  in  writing,  but  the 
latter  is  not.  Treat  v.  Ililes,  68  Wis.  344;  ^atUrs  v.  McCui- 
gan,  72  id.  155;  McMUlen  v.  Pratt,  89  id.  630;  Bead  v. 
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Meagher^  9  L.  E.  A.  455 ;  Fowler  v.  BaiUey^  14  Wis.  125 ; 
Smith  V.  TarltoUj  2  Barb.  Ch.  336.  Equity  will  grant  relief 
notwithstanding  the  statute  of  frauds.  It  will  not  permit 
the  statute  of  frauds  to  be  invoked  for  the  consummation  of 
a  fraud.  2  Pomeroy,  Eq.  Jur.  921;  Dana  v.  Dvlutk  Trust 
Co.  99  Wis.  663;  GuOer  v.  Bdbcoch,  81  id.  195;  Brook  v. 
ChappeUj  34  id.  405.  The  principles  of  equitable  estoppel 
apply  with  particular  force  to  the  facts  of  this  case.  Brook 
V.  CJmppea,  34  Wis.  405,  418;  II(ym'o.  Cole,  51  N.  H.  2S7; 
St/rong  v,  JSUsworth,  26  Vt.  366;  JDair  v.  U.  S.  16  Wall,  1-4. 
Where  equitable  relief  is  asked  in  a  case  proper  for  judgment 
at  law,  and  answer  made,  judgment  should  be  entered  as  at 
law.  Zeonard  v.  Bogarij  20  Wis.  540;  JSopkins  v,  OUmany 
22  id.  476;  Combs  v.  ScoU,  76  id.  662;  State  ex  rd.  Fowler  v. 
Circuit  Courts  98  id.  143. 

For  the  respondents  there  was  a  brief  by  WirMery  Flan- 
ders^ Smithy  Bott/um  A  Vilas^  and  oral  argument  by  J.  G. 
FUmders.  They  argued,  among  other  things,  that  an  agree- 
ment to  form  a  partnership  to  purchase  land  is  within  the 
statute  of  frauds.  Bird  v.  Morrison^  12  Wis.  138;  McMU- 
len  V.  Pratt,  89  id.  612;  Clarke  v.  McAuliffe,  81  id.  106; 
Smith  V.  Bumham,  3  Sumner,  435 ;  Ravh  v.  Smith,  61  Mich. 
543;  Brosnan  v,  McKee,  63  id.  454;  Rowland  v.  Boozer,  10 
Ala.  695;  Pecot  v,  Armelln  Bros.  21  La.  Ann.  667;  Bailey 
V.  Ilemenway,  147  Mass.  326;  Emerson  v.  GaUoujpe,  158  id. 
146.  An  agreement  to  join  with  another  in  the  purchase 
of  land  from  a  third  party  is  within  the  statute  of  frauds. 
Levy  V.  Brush,  45  K  Y.  589;  Frien  v.  ZoriUard,  19  id.  299; 
Dunphy  V.  Ryan,  116  U.  S.  491 ;  RoAJodon  v.  Dodge,  40  Mich. 
698;  Parsons  v.  Phdan,  134  Mass.  109;  Bailey  v,  Hemsn- 
way,  147  id.  326;  HoUida  v.  Shoop,  4  Md.  465;  Green  v. 
Drummond,  31  id.  71;  WaUace  v.  Stevens,  64  Me.  225;  8  Am. 
&  Eng.  Ency.  of  Law,  701.  This  being  so,  why  should  the 
rule  be  different  where  the  agreement  is  to  form  a  partner- 
ship to  buy  lands  ?    The  agreement  being  entirely  verbal 
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and  within  the  statute  of  frauds,  it  is  absolutely  void  and 
can  give  rise  to  no  right  of  action,  legal  or  equitable.  Bran- 
deis  V.  Nemtadtly  13  Wis.  142;  Bailey  v.  Hemenway^  147 
Mass.  826;  Emerson  v.  Galloupe^  158  id.  146;  Parsons  u 
FheUm,  134  id.  109;  Dunphy  v.  Ryan,  116  U.  S.  491;  Pur- 
cell  V.  Miner^  4  Wall.  517;  Bov/rJce  v.  CaUanan,  160  Mass. 
195;  L^oy  v.  Brush,  45  N.  Y.  589.  If  the  alleged  agree- 
ment was  valid,  the  only  remedy  of  the  plaintiffs  is  at  law 
for  damages.  Hill  v.  Palmer,  56  Wis.  123;  Treat  v,  Hiles, 
68  id.  344;  Vance  v.  Blair,  18  Ohio,  532;  Wilson  v.  Camp- 
Idl,  10  111.  383;  Dcyyle  v.  Bailey,  75  id.  418.  There  is  no 
question  of  estoppel  in  the  case.  Equitable  estoppel  is  not 
a  question  of  "  ethics."  To  invoke  it  the  party  must  have 
materially  altered  his  position  upon  the  faith  of  acts  or  rep- 
resentations upon  which  he  had  the  right  to  rely.  In  this 
case  not  only  have  the  plaintiffs  not  altered  their  position, 
but  they  had  no  right  to  rely  upon  the  verbal  arrangement 
which  they  claim  was  made.  They  must  have  known  that 
a  verbal  agreement  to  form  a  partnership  to  buy  land  did 
not  make  them  partners,  no  more  than  did  the  verbal  repre- 
sentations of  Herrich  to  third  persons.  Levy  'o.  Brush,  45 
K  Y.  589,  697;  Dunphy  v.  Rya/ii,  116  U.  S.  498;  Brandeis 
v.Nmstadtli  13  Wis.  150;  Bourhe  v.  CaUamm,  160  Mass.  197. 

PiNNET,  J.  The  agreement  of  partnership  between  the 
defendants  Herrich  and  Gushway  and  the  plaintiffs,  entered 
into  prior  to  November  22,  1892,  was  entirely  verbal.  It 
provided  for  and  contemplated  the  purchase  of  growing 
timber  upon  lands  upon  the  Lac  du  Flambeau  reservation. 
The  purchase  of  this  timber  was  the  main  object  and  central 
purpose  of  the  agreement,  whether  of  partnership  or  to  form 
a  partnership.  The  claims  of  the  plaintiffs  to  relief,  it  is 
apparent,  rest  wholly  upon  this  alleged  parol  agreement  to 
form  a  partnership  with  the  defendants  Herrick  and  Gush- 
way  to  purchase  the  standing  timber  on  the  reservation  and 
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manufacture  it  into  lumber.  Before  any  interest  whatever 
had  been  acquired  by  the  plaintiffs  or  any  of  the  defendants, 
and  before  anything  had  been  done  by  the  plaintiffs  in  the 
way  of  performing  said  agreement,  the  defendant  Ilerrich 
expressly  repudiated  the  same,  and  proceeded,  openly  and 
entirely  independent  of  the  plaintiffs,  to  form  a  new  part- 
nership, in  which  neither  of  the  plaintiffs  had  or  acquired 
any  interest  or  control,  and  to  acquire  the  timber  for  him- 
self and  his  new  associates.  The  claim  of  the  plaintiffs  to 
relief  is  met  by  the  contention  on  the  part  of  the  defend- 
ants that  the  agreement  upon  which  it  rests  is  within  the 
statute  of  frauds,  and  hence  absolutely  void,  so  that  no 
rights,  legal  or  equitable,  can  be  founded  on  it;  that,  even 
if  the  agreement  were  valid,  the  only  remedy  of  the  plaint- 
iffs would  be  an  action  at  law  for  damages  for  the  breach. 

It  is,  and  has  for  a  long  time  been,  settled  in  this  state, 
beyond  all  controversy,  that  standing  timber  is  a  part  of  the 
land  whereon  it  is  standing,  so  that  a  contract  for  its  pur- 
chase is  a  contract  for  the  purchase  of  an  interest  in  lands, 
within  the  statute  of  frauds.  LiUie  v,  Dvmha/r^  62  Wis.  198, 
202;  JDaaieU  v.  Bailey^  43  Wis.  569;  Strasson  v.  Montgoinr- 
ery^  32  Wis.  52;  Warner  v.  Troxo^  36  Wis.  196;  Young  v. 
Lego^  36  Wis.  394.  And  it  has  also  been  quite  generally 
understood  in  this  state  that  an  agreement  to  form  a  partner- 
ship to  purchase  lands,  since  1860  when  the  case  of  Bird  v. 
Iforrison^  12  Wis.  138,  was  decided,  is  within  the  statute  of 
frauds.  So  that,  whatever  views  may  prevail  in  other  juris- 
dictions, the  rule  in  this  state  may  fairly  be  considered  as 
settled,  and  not  open  to  discussion.  McMiUen  v.  Pratty  89 
Wis.  612;  Cla/rke  v.  McAvliffe,  81  Wis.  106.  And  it  would 
seem  that  the  construction  of  the  statute  thus  announced 
and  so  long  acted  upon  fairly  falls  within  the  doctrine  stare 
decisis^  and  is  no  longer  open  for  discussion  at  this  day,  after 
the  very  able  and  full  discussion  of  the  question  by  Mr.  Jus- 
tice Paine  in  Bird  v.  Morrison^  supra. 
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In  speaking  of  the  eflfects  of  a  verbal  contract  where  a 
part  of  the  purchase  money  had  been  paid  but  there  was 
no  part  performance,  it  was  held,  in  Brandeu  v.  NeustadU^ 
13  Wis.  142,  after  an  elaborate  discussion,  that  "  under  the 
statute  which  declares  that  every  contract '  for  the  sale  of 
any  lands  or  interest  in  lands  shall  be  void  unless  the  con- 
tract, or  some  note  or  memorandum  thereof,  etc.,  be  in  writ- 
ing,' a  verbal  contract  for  the  sale  of  land  is  in  all  respects 
a  nullity,  unless  there  has  been  a  part  performance  of  it 
within  the  old  equity  rule  upon  the  subject,  and  specific 
performance  of  it  could  not  be  decreed."  The  court,  in 
speaking  of  such  contracts,  say:  "The  defect  consists  in  the 
failure  or  neglect  of  the  parties  to  go  far  enough  in  the  per- 
formance of  that  which  they  may  legally  do,  instead  of  their 
attempting  to  perform  what  the  law  forbids.  The  parol 
bargain  itself  is  not  only  innocent  but  serviceable,  as  it  must 
precede  the  written  consummation  of  almost  all  transactions 
of  the  kind.  But  where  they  stop  with  the  parol  bargain, 
the  statute  declares  the  contract  void,  not  because  it  is  ille- 
gal, immoral  or  fraudulent,  but  because  they  omitted  to  take 
another  step,  made  necessary  to  its  validity  in  law.  .  .  . 
The  purchaser  can  derive  no  benefit  from  the  supposed  con- 
tract. Nothing  passes  to  him  by  virtue  of  it;  he  obtains  no 
interest  in  the  land,  and  no  promise  or  agreement  on  the 
part  of  the  seller  to  convey  him  any;  and  he  can  never  de- 
rive any  advantage  from  what  has  transpired,  except  it  be 
as  a  matter  of  favor  on  the  seller's  part.  The  latter  suffers 
no  damage  by  what  has  happened.  He  has  lost  or  parted 
with  nothing.  His  interest,  control,  and  ownership  of  the 
land  remain  the  same,  and  he  is  at  liberty  to  do  with  it 
just  as  he  might  have  done  before."  To  a  similar  effect  and 
application  is  another  section  of  the  statute  of  frauds,  namely, 
sec.  2302,  which  declares  that  "no  estate  or  interest  in 
lands,  .  .  .  nor  amy  trust  or  power  over  or  concerning 
lands,  or  in  any  manner  relating  thereto,  shall  be  created. 
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granted,  assigned,  surrendered  or  declared  unless  by  aet  or 
operation  of  law,  or  by  deed  or  conveyance  in  writing,  sub- 
scribed by  the  p?.rty  creating,  granting,  assigning,  surren- 
dering or  declaring  the  same." 

Here  there  appears  to  have  been  no  fraud;  nothing,  in 
fact,  but  a  mere  breach  of  the  verbal  contract  to  enter  into 
and  perfect  the  proposed  purchase  and  partnership.  The 
trial  court  found,  and  the  evidence  seems  quite  conclusive, 
that  the  conveyance  of  the  timber  to  the  defendants,  rather 
than  the  plaintiffs  jointly  with  Herrich  and  Cnshway^  was 
procured  without  any  fraud,  concealment,  or  misrepresenta- 
tion whatever,  unless  the  breach  of  the  verbal  contract  on 
the  part  of  Herrich  to  enter  into  the  projected  partnership 
and  purchase  can  be  considered  such.  The  mere  breach  of 
a  promise  to  convey  is  not  enough.  Hoge  v.  Hoge^  1  Watts. 
213;  2  Pomeroy,  Eq.  Jur.  1056;  JDunphy  v.  Ryan^  116  TJ.  S. 
491 ;  I/mtry  v,  Lcmtry  51  111.  458.  And  a  party  in  no  legal 
sense  commits  a  fraud  by  refusing  to  perform  a  contract 
void  by  the  provisions  of  the  statute  of  frauds.  He  has  not, 
in  a  legal  sense,  made  a  contract,  and  has  a  perfect  right, 
both  at  law  and  in  equity,  to  refuse  to  perform.  He  may 
stand  upon  the  law  and  refuse.  As  said  in  Brcmdda  v,  Nen- 
stadUy  13  Wis.  150:  "All  that  the  parties  may  say  or  do, 
short  of  reducing  their  agreement  to  writing,  expressing  the 
<5onsideration,  and  causing  it  to  be  subscribed  by  the  party 
making  the  sale,  affords  the  court  no  solid  ground,  or  color- 
able pretext  even,  for  noticing  it  or  knowing  that  anything 
of  the  kind  has  ever  transpired." 

The  plaintiffs  have,  so  far  as  appears,  wholly  failed  to 
show  that  they  had  any  interest,  legal  or  equitable,  upon  or 
in  aid  of  which  they  could  make  any  claim  for  protection 
or  relief  consistent  with  or  under  these  statutory  provisions. 
They  were  mere  volunteers,  without  any  interest  or  estate 
in  these  lands,  legal  or  equitable;  and  as  strangers  to  the 
title  they  have  no  standing  in  a  court  of  equity  to  ask  it  to 
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interfere  in  their  behalf.  They  had  and  have  no  interest 
in  the  timber.  A  mere  stranger  to  the  title,  no  matter 
how  much  fraud  and  deceit  may  have  been  practiced  upon 
him  by  the  party  who  has  procured  the  title,  cannot  com- 
plain. The  plaintiffs  coming  into  court  asserting  a  title 
to  the  timber,  it  is  incumbent  on  them  to  maintain  it  by 
competent  legal  proof.  Before  a  party  can  have  a  deed  set 
aside  and  a  trust  declared  in  his  favor,  he  must,  by  proper 
evidence,  show  that  he  has  an  equitable  interest  in  the  land, 
which  a  court  of  equity  will  recognize  or  enforce.  Dvmm,  v. 
SchTieider^  20  Wis.  509;  Lawson  v.  Lcmsony  117  111.  98;  Co- 
nant  v,  JRiseboroiiffhj  139  111.  391.  Whether  the  agreement 
was  one  of  copartnership,  or  to  form  a  partnership  at  some 
time  in  the  future,  in  either  case  it  was  only  an  agreement. 
The  business  of  the  proposed  partnership  does  not  appear  to 
have  been  entered  upon,  or  any  partnership  accounts  cre- 
ated. There  was  nothing  in  the  case,  then,  but  the  bare 
agreement  and  its  alleged  breach.  For  this  the  remedy  pro- 
vided in  the  courts  of  law  was  adequate  and  complete,  where 
the  parties  might  have,  as  a  matter  of  right,  a  trial  by  jury. 
JSill  V.  Palmer^  56  Wis.  123,  quoted  and  approved  in  JByer 
V.  Richmond  Traction  Co.  168  U.  S.  484;  Treat  v.  EileSy  68 
Wis.  344;  Boyle  v.  Bailey,  75  111.  418.  The  court  found 
that  the  Indians  knew,  when  they  signed  the  contracts,  that 
they  were  conveying  the  timber  to  the  defendants,  and  not 
to  the  plaintiffs;  and  also  that  the  several  government  offi- 
cials who  indorsed  the  contracts  each  knew  at  the  time  of 
his  indorsement  that  the  defendants  were  the  grantees  in 
such  contracts,  and  that  the  plaintiffs  had  no  interest  therein ; 
in  short,  that  the  conveyances  were  made  to  the  defendants 
by  the  Indians  knowingly  and  understandingly,  and  sanc- 
tioned by  the  government  authorities,  with  full  knowledge 
of  their  purport,  and  that  the  consideration  therefor  was 
paid  entirely  by  the  defendants. 
The  claim  that  there  were  writings  in  evidence  sufficient 
Vol.100— 38 
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to  satisfy  the  requirements  of  the  statute  is  clearly  not  main- 
tainable. No  such  writing  is  pointed  out  that  can  serve  the 
necessary  purpose.  The  written  agreement  between  CusJi- 
way  and  Herrioh  to  form  a  partnership  is  manifestly  of  no 
avail.  The  plaintiffs  were  not  parties  to  it,  and  it  was  not 
sufficient  in  form  or  substance.  To  satisfy  the  statute,  the 
memorandum  must  contain  all  the  essential  terms  of  the  con- 
tract, either  by  its  terms  or  by  reference  to  other  writings, 
so  that  it  will  not  be  necessary  to  resort  to  parol  evidence  to 
explain  it.  It  must  be  definite  in  respect  to  the  intention  of 
the  parties,  who  they  are,  their  relation  one  to  the  other, — 
who  is  the  seller,  who  the  buyer, —  the  property,  the  price^ 
and  terms  of  payment.  This  is  too  well  established  to  need 
authorities  in  support  of  it.  The  real  agreement,  being  en- 
tirely verbal  and  within  the  statute  of  frauds,  is  absolutely 
void,  and  cannot  give  rise  to  any  right  of  action,  legal  or 
equitable.  The  court  found :  "  That  the  agreement  of  part- 
nership between  the  defendant  Fred  Herrick^  Joseph  H.  Cush- 
way^ and  the  plaintiffs,  entered  into  prior  to  November  22, 
1892,  and  hereinbefore  mentioned,  was  entirely  verbal;  that 
said  agreement  of  copartnership  provided  for  and  contem- 
plated the  purchase  of  growing  timber  upon  said  Lac  du 
Flambeau  reservation  as  a  condition  precedent  to  and  as  a 
foundation  of  the  entry  upon  any  other  business,  and  that 
the  purchase  of  said  timber  was  the  main  and  central  pur- 
pose of  said  partnership  agreement;  that  the  partnership 
business  contemplated  by  said  agreement  was  never  actually 
begun  or  entered  upon,  and  that  nothing,  or  substantially 
nothing,  had  ever  been  done  by  the  plaintiffs,  or  any  of  them, 
in  the  way  of  performing  said  agreement." 

The  argument  urged  by  counsel,  that  equity  will  not  allow 
the  statute  of  frauds  to  be  made  an  instrument  of  fraud,  haa 
no  application,  we  think,  to  the  facts  of  the  case.  A  similar 
argument  was  pressed  in  the  case  of  Levy  v.  BtmsK^  45  N.  T. 
589.  The  court  there  said  (page  596) :  "  The  position,  rightly 
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understood,  is  correct  This  is  the  basis  upon  which  the 
doctrine  of  specific  performance  of  verbal  contracts  for  the 
purchase  of  real  estate  by  courts  of  equity  in  oases  of  part 
performance  rests.  .  .  .  But  no  case  can  be  found  where 
a  contract  has  been  taken  out  of  the  statute  in  favor  of  a 
party  who  had  no  existing  interest  in  the  property,  who  had 
done  no  act  of  part  performance,  who  had  parted  with  noth- 
ing under  the  contract;  simply  upon  the  ground  that  the 
other  party  was  guilty  of  a  fraud  in  refusing  to  perform  his 
verbal  agreement." 

It  was  also  found  that  the  plaintiffs  paid  no  consideration 
for  the  timber  in  question,  and  contributed  nothing  what- 
ever, either  of  time,  labor,  or  money,  to  the  business  of  the 
said  Cushway  &  Co. ;  and  they  had  not,  so  far  as  appeared, 
altered  their  position  on  the  faith  of  any  promise  made  to 
them  by  any  of  the  defendants.  It  is  not  perceived  that  the 
facts  and  circumstances  give  rise  to  any  trust  in  favor  of  the 
plaintiffs.  AdmitJting  that  prior  to  the  conveyance  to  the  de- 
fendants they  had  an  agreement  of  copartnership  with  Her- 
rick  and  Oushway  to  purchase  the  same  timber,  this  would 
not  prevent  Herrich  and  Chishway  from  breaking  such  agree- 
ment, making  themselves  liable  for  damages,  and  forming  a 
new  partnership  to  procure,  if  they  could,  the  conveyance  of 
the  timber  to  the  new  firm. 

Upon  the  pleadings  and  facts  contained  in  the  record  and 
findings  of  the  court,  we  do  not  perceive  any  ground  upon 
which  it  can  be  maintained  that  the  facts  and  circumstances 
give  rise  to  any  trust  in  favor  of  the  plaintiffs.  For  the  rea- 
sons above  stated  we  hold  that  the  circuit  court  rightly  gave 
judgment  dismissing  the  plaintiffs'  complaint. 

By  the  Gowrt —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Authorities  as  to  the  validity  of  a  parol  partnership  for  dealing  in 
lands  are  coUected  in  a  note  to  BaXe^  v.  Babcock  (95  CaL  479)|  in  16  L.  B» 
A.  745,— Rep. 
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The  Wisconsin  Mabinb  &  Fibe  Insueanob  Company  Bank 
Appellant,  vs.  Mann  and  another,  imp..  Respondents. 

September  fiJ—  October  11^  1898, 

New  trial  after  reversal  offudgment:  Amendment  of  pleading:  Res  ad- 
judioata:  Mietakea  of  counsel:  Reformation  of  contract:  Jttdgment 

1*  The  supreme  court,  on  reversing  a  judgment,  directed  judgment  to 
be  entered  for  the  plaintiff,  unless  the  trial  court  should,  in  its  dis- 
cretion, grant  leave  to  certain  defendants  to  amend  their  answer 
so  as  to  raise  and  present  for  trial  the  issue  of  a  reformation  of  the 
contract  upon  which  the  action  was  based.  Held,  that  the  man- 
date in  effect  granted  a  new  trial  upcm  the  condition  mentioned. 

2.  On  appeal  from  a  judgment  rendered  after  the  determination  of  the 
issues  raised  by  the  amended  answer  in  such  a  case,  the  only  ques- 
tion to  be  determined  with  reference  to  the  amendment  is  whether 
the  discretion  of  the  trial  court  was  properly  exercised,  its  power 
to  allow  the  amendment  being  res  adjvdioata^ 

&  Although  a  judgment  cannot  be  set  aside  and  a  new  trial  granted 
merely  on  the  ground  of  a  mistake  of  counsel  on  a  question  of  law, 
yet,  after  reversal  of  a  judgment  on  appeal,  if  the  mandate  is  suffi- 
ciently broad  to  permit  it,  the  trial  court  may  allow  the  pleadings 
to  be  amended  so  as  to  meet  the  objections  to  the  former  judgment, 
and  to  that  end  may  allow  a  defense  improperly  pleaded  to  be  per- 
fected or  a  new  defense  by  way#f  counterclaim  or  otherwise  to  be 
pleaded,  although  the  effect  is  to  relieve  a  party  from  the  effect 
of  such  a  mistake. 

4  In  an  action  on  a  contract  of  guaranty  there  was  a  counterclaim  for 
reformation  of  the  contract  An  oral  agreement  had  been  made 
between  the  plaintiff  bank,  acting  through  its  cashier,  and  repre- 
sentatives of  a  corporation,  in  respect  to  the  stockholders  in  such 
corporation  guaranteeing  its  indebtedness  to  the  bank,  but  the  tes- 
timony of  the  actors  in  the  matter  differed  as  to  the  exact  terms 
of  such  agreement  It  appeared,  however,  among  other  things, 
that  there  had  never  been  any  intention  to  change  that  agreement 
and  that  the  cashier,  pursuant  to  the  imderstanding  then  had, 
drafted  a  form  for  a  contract  of  guaranty,  which  was  submitted  to 
and  signed  by  the  guarantors;  that  by  the  clear  and  unambiguous 
terms  of  this  contract  each  of  the  guarantors  became  liable  only 
for  such  proportion  of  the  indebtedness  as  the  amount  of  his  stock 
in  the  corporation  bore  to  the  whole  amount  of  its  paid-up  capital; 
that  the  cashier  afterwards  had  a  second  writing  prepared  by  at- 
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tomeys,  to  be  substituted  for  the  first  because  that  was  only  a 
rough  draft;  that  the  second  writing  contained  a  joint  and  several 
unlimited  guaranty;  that  in  a  letter  submitting  the  second  writing 
the  cashier  acknowledged  receipt  of  the  first  as  a  binding  contract 
until  exchanged  for  the  second,  and  in  effect  asserted  that  there 
was  no  difference  between  the  two  except  as  to  form;  that  the 
guarantors  objected  to  the  second  writing  becp.use  it  did  not  prop- 
erly limit  their  liability,  and  thereupon  a  clause  was  added  to  it, 
stating  that  it  was  understood  that  they  were  to  pay  in  the  propcnr- 
tion  which  the  stock  of  each  bore  to  the  whole  amount  of  capital 
paid  in,  and  the  writing  as  thus  modified  was  signed  and  substi- 
tuted for  the  first  draft;  and  that  the  clause  so  added  was  after- 
wards held  repugnant  to  the  principal  clause  which  preceded  it, 
and  of  no  effect  as  between  the  bank  and  the  guarantors^  It  also 
'  appeared  that  the  guaranty  had  not  been  signed  by  all  the  stock- 
holders, and  that  among  the  signers  were  two  subscribers  for  stock 
whose  subscriptions  had  been  accepted,  but  who  had  not  paid  there- 
for and  had  not  received  certificate&  Hdd,  that  these  facts  showed 
conclusively  that  the  oral  agreement  had  been  correctly  expressed 
in  the  first  writing,  and  warranted  a  finding  of  the  trial  court  that 
there  had  been  a  mutual  mistake  of  the  parties,  in  that  the  con- 
tract as  finally  written  did  not  express  their  agreement 

6.  Where  there  is  a  mutual  mistake,  either  of  fact  in  the  making  of  a 
contract,  or  of  law  or  fact  in  the  reduction  of  the  contract  to  writ- 
ing, the  person  injured  thereby  may  have  it  reformed  in  equity  in 
accordance  with  the  truth,  in  the  absence  of  facts  or  circum- 
stances constituting  a  waiver  of  the  remedy  or  an  estoppel  to  the 
assertion  of  it;  and  it  is  immaterial  in  such  case  whether  the  writ- 
ing was  drafted  by  the  parties  or  by  a  third  person.  Neff  v.  Bains, 
38  Wis.  689,  criticised. 

fL  A  failure  of  the  trial  court,  before  entering  judgment,  to  actually 
leform  a  contract  which  it  holds  does  not  correctly  express  the 
intention  of  the  parties,  or  to  determine  the  exact  change  of  lan- 
guage requisite  to  be  made,  is  a  mere  irregularity  and  therefore 
not  ground  fo^  reversal,  where  such  failure  can  work  no  injury  to 
appellantb 

Affbal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Gbo.  E.  Suthbeland,  Judge.    Affimned. 

An  action  was  brought  on  a  written  agreement  which  is 
in  the  following  words: 

"Whereas,  the  Wilkin  Manufacturing  Company,  of  Mil- 
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waukee,  is  indebted  to  the  Wisconmi  Ma/rme  <&  Fire  Insure 
wnce  Oonvpwny  Bcmk^  of  Milwaukee^  Wisconsin^  in  the  sum 
of  about  $9,000  (nine  thousand  dollars); 

"  And  whereas,  the  said  company  may  hereafter  become 
indebted  to  said  bank  for  additional  amounts; 

"  Now,  therefore,  in  consideration  of  the  premises,  and  of 
one  dollar  to  each  of  us  in  hand  paid,  the  receipt  whereof 
is  hereby  acknowledged,  we  and  each  of  us  do  hereby  agree 
upon  demand  to  pay,  or  cause  to  be  paid,  to  said  Wisconsin 
Marine  <&  Fi/re  Inswrcmce  Company  Bamk^  all  loans,  drafts, 
overdrafts,  indorsements,  accounts,  checks,  notes,  interest, 
demands,  and  liabilities,  of  every  kind  and  description,  now 
owing,  or  which  may  hereafter  become  due  or  owing,  by 
said  Wilkin  Manufacturing  Company  to  said  Wisconsim,  Mor 
rme  &  Fire  Insuram^e  Com/pamy  Bamk. 

"  It  is  understood  that  we  each  waive  notice  of  demand  and 
notice  and  protest  of  every  kind,  and  agree  that  said  bank 
may  without  notice  grant  extensions  of  time  to  said  com- 
pany, and  may  from  time  to  time  renew  any  obligations  of 
said  company.    This  is  a  continuing  guaranty. 

"  It  is  understood  that  we  are  to  pay  any  sums  which  may 
accrue  hereunder  in  the  proportion .  which  the  amount  of 
stock  now  held  by  each  of  us  in  said  company  bears  in  the 
whole  amount  of  capital  paid  in  by  said  company." 

The  instrument  was  signed  by  all  of  the  defendants,  each 
of  whom  was  a  holder  of  paid-up  stock  except  Wilkin  and 
Morris.  The  principal  issue  on  the  trial  was  as  to  whether 
the  contract  was  a  joint  and  several  obligation,  or  the  liabil- 
ity of  each  signer  was  limited  to  such  proportion  of  the  in- 
debtedness of  the  debtor  corporation  to  the  plaintiff  as  such 
signer's  stock  in  such  corporation  bore  to  the  whole  amount 
of  its  paid-up  capital  stock.  The  trial  court  decided  in  favor 
of  the  limited  liability.  Plaintiff  appealed  from  the  judg- 
ment, which  resulted  in  its  reversal,  the  court  holding  that 
the  true  construction  of  the  contract  was  that  the  signers 
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incurred  a  joint  and  several  liability.  The  cause  was  re- 
manded with  instructions  to  enter  judgment  in  favor  of  the 
plaintiff  in  accordance  with  the  opinion  of  the  court,  unless 
the  court  below,  in  its  discretion,  should  determine  to  grant 
to  the  defendants  Mamm,  and  Munhmtz  leave  to  amend  their 
answers  so  as  to  raise  and  present  for  trial  the  issue  of  a 
reformation  of  the  contract  on  which  the  action  is  based. 
Upon  the  case  again  reaching  the  latter  court,  defendants 
Mo/nn  and  Munhwitz  applied  for  leave  to  amend  their  an- 
swers within  the  scope  of  the  power  granted  as  aforesaid  to 
allow  it.  The  application  was  granted.  Issue  was  joined  on 
the  amended  answer  and  a  trial  had  which  resulted  in  find- 
ings of  fact  and  conclusions  of  law  in  substance  as  follows: 

(1)  The  first  agreement  for  a  guaranty  between  the  plaint- 
iff bank  and  the  representatives  of  the  Wilkin  Manufactur- 
ing Company  was  that  a  contract  of  guaranty  should  be  given 
to  the  bank,  signed  by  stockholders  of  the  company,  making 
each  signer  liable  to  the  bank  for  such  proportion  of  any 
indebtedness  of  the  company  to  the  bank,  then  existing  or 
thereafter  incurred,  as  the  amount  of  stock  held  by  him  bore 
to  the  whole  paid-up  stock  of  the  corporation,  and  that  agree- 
ment was  reduced  to  writing  by  the  cashier  of  the  bank  as 
follows: 

"Whereas,  the  Wilkin  Manufacturing  Company,  of  Mil- 
waukee, is  indebted  to  the  Wiaconsm  Ifarme  dk  Fire  Insv/r- 
a/nce  Company  Bank  in  the  sum  of  four  thousand  dollars  for 
money  borrowed  for  the  purpose  of  said  company,  and 

"  Whereas,  also  it  will  be  necessary  for  said  company  to 
borrow  from  said  bank  other  sums  of  money  in  addition  to 
the  amount  set  forth. 

"  Now,  therefore,  in  consideration  of  the  premises  and  of 
$1.00  to  us  in  hand  paid,  we  and  each  of  us  do  severally 
promise  and  agree  to  and  with  said  bank  to  pay  said  bank 
as  the  said  sum  may  become  due,  such  proportion  of  said 
indebtedness  now  owing  or  which  may  hereafter  be  owing 
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by  said  company  to  said  bank,  whether  tiie  same  be  on  notes, 
indorsements  by  said  company,  or  overdrafts  from  said  bank, 
or  any  other  form  of  indebtedness  to  said  bank,  as  the  amount 
of  stock  owned  by  us  in  the  said  company  bears  to  the  whole 
amount  of  capital  paid  up  of  said  company." 

The  agreement  so  drawn  was  dated  December  22, 1887, 
was  signed  by  the  defendants,  and  delivered  to  the  plaintiff. 

(2)  At  the  date  aforesaid,  defendants  Fink,  Mamij  Diede- 
richs,  and  Vogel,  each  owned  forty-four  shares  of  paid-up 
stock,  defendant  Mv/nJcwitz  twenty  shares,  and  defendant 
Trumpflf  twenty-four  shares,  and  defendant  Wilkin  was  a 
subscriber  for  200  shares. 

(3)  After  the  occurrences  before  stated,  plaintiff  submitted 
to  defendants  the  draft  of  another  contract  for  signatures,  to 
which  they  objected  because  it  failed  to  limit  the  liability 
of  each  signer  as  in  the  original  agreement. 

(4)  Therefore  it  was  agreed  that  the  new  agreement  should 
be  modified  so  as  to  conform  to  the  original  agreement;  that 
plaintiffs  cashier  should  see  that  such  alteration  was  prop- 
erly made,  and,  intending  to  do  so,  he  caused  to  be  inserted 
in  the  new  draft  the  following:  "It  is  understood  that  we 
are  to  pay  any  sums  which  may  accrue  hereunder  in  the  pro- 
portion which  the  amounts  of  stock  now  held  by  each  of  us 
in  said  company  bears  in  the  whole  amount  of  capital  paid 
in  by  said  company." 

(5)  Such  alteration  was  made  intending  to  limit  the  lia- 
bility of  each  signer  thereof  as  in  the  original  contract  of 
guaranty,  and  the  failure  to  carry  out  such  intention  is  due 
primarily  to  the  mistake  of  plaintiff's  cashier,  but  all  parties 
to  the  agreement  participated  in  such  mistake. 

(6)  All  loans  and  advances  made  by  plaintiff  to  the  man- 
ufacturing company  were  made  under  the  belief  that  the 
guaranty  bound  the  signers  only  in  the  proportion  which 
their  several  holdings  of  stock  bore  to  the  total  paid-up  stock 
of  the  corporation. 
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(7)  Defendants  Mann  and  Munhwitz  have  paid  to  plaintiff 
the  full  amount  for  which  they  are  liable  under  the  guaranty. 

(8)  January  9, 1898,  the  stock  of  the  corporation  was  held 
as  before  stated. 

Upon  such  findings  of  fact  the  court  concluded  that  de- 
fendants Mammr  and  Munkwitz  were  entitled  to  have  the  con- 
tract of  guaranty  reformed  so  as  to  limit  the  liability  of  each 
to  such  proportion  of  the  indebtedness  incurred  by  the  cor- 
poration to  plaintiff  as  the  amount  of  stock  held  by  him  at 
the  date  of  the  contract  bore  to  the  whole  paid-up  capital  of 
the  corporation,  and  to  a  judgment  accordingly,  and  dismiss- 
ing the  complaint  as  to  them,  with  costs. 

Judgment  was  so  entered,  from  which  this  appeal  was 
taken,  exceptions  having  been  seasonably  filed  to  raise  the 
questions  discussed  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  MiUer^  Noyea^  Mil- 
lev  dk  WaM^  attorneys,  and  Fish  cfe  Ca/ry^  of  counsel,  a  sepa- 
rate brief  by  John  T.  Fish^  of  counsel,  and  the  cause  was 
argued  orally  by  Geo.  H,  Noyes  and  John  T.  Fish.  They 
contended,  inter  aliay  that  the  guaranty  cannot  be  reformed 
because  it  was  written  and  signed  just  as  both  of  the  parties 
intended  and  agreed  it  should  be.  Sibert  v.  McAvoy^  15 
111.  106, 109;  Fowler  v.  Black,  136  id.  363,  378;  O^cdd  v. 
Sproeh/nle,  16  111.  App.  368.  The  mistake,  if  any  was  nmde, 
occurred  through  the  negligence  of  the  defendants.  They 
are  now  precluded  from  saying  that  there  was  a  mistake. 
Mitchdl  V.  Holmom,  30  Oreg.  280;  MePropoUtcm  Loom  Asso. 
V.  Hchey  75  Cal.  513;  Marshall  v.  Westrope,  98  Iowa,  324. 
The  instrument  cannot  be  reformed,  as  the  mistake  if  any 
was  not  one  of  fact,  but  one  of  law  pure  and  simple.  Ifeff 
V.  Hains,  33  Wis.  689;  1  Story,  Eq.  Jur.  (Redf.  ed.),  §§  138, 
138&,  138d.  The  defendants  having  elected  to  try  the  case 
at  law,  are  now  precluded  from  again  trying  it  in  equity. . 
Garvin  v.  Sjuir4Sf  9  Ark.  533, 50  Am.  Dec.  224, 225;  &mger 
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^.  Woody  3  Johns.  Ch.  416;  McQueen's  Appeal,  104  Pa.  St. 
595, 49  Am.  Eep.  592;  BoUon  Mines  Co.  v,  Stokesy  82  Md.  50, 
51  L.  R.  A.  789,  791;  Washbiim  v.  Great  Western  Ins.  Co. 
114  Mass.  175;  Stembach  v.  Relief  F.  Ins.  Co.  77  K  Y.  498; 
Thomas  v.  Joslvriy  36  Minn.  1 ;  Spurr  v.  Home  Ins.  Co.  40  id. 

424;  JSan  v.  (7.,  M.  &  St.  P.  R.  Co.  101  Wis. ;  Whitney 

V.  Traynory  76  id.  628,  630.  The  findings  of  the  conrt  are 
defective  and  irregular  in  not  providing  how  the  instrument 
as  reformed  shall  read.  Kerr,  Fraud  &  M.  (2d  ed.),  497; 
Fowler  v.  Fowler,  4  De  Gex  &  J.  250-265;  Fish  v.  N.  Y.  W. 
P.  P.(7^.  29N.  J.  Eq.  10;  McMiUam,v.N.  Y.W.P.P.'Co. 
id.  610.  The  judgment  was  unauthorized.  There  was  but 
one  contract  made  between  the  plaintiff  and  the  defendants. 
Suit  was  brought  upon  this  contract.  To  sustain  this  judg- 
ment it  must  be  held  that  in  an  action  upon  one  instrument 
the  court  can  split  it  up  and  adjudge  that  as  to  some  of  the 
signers  of  it  the  instrument  had  one  legal  effect  and  was  one 
instrument,  and  as  to  the  other  defendants  it  had  an  entirely 
different  effect  and  was  an  entirely  different  instrument. 
Nichols  V.  Crittendeny  74  Wis.  459. 

For  the  respondents  there  was  a  brief  by  Starh  <&  Sanseuy 
attorneys  for  Manny  and  WimMery  FUmderSy  Smithy  Bottum 
<&  Vilasy  attorneys  for  MunhjoitZy  and  oral  argument  by 
F.  C.  WinTder  and  Joshua  Sta/rh.  They  argued,  among  other 
things,  that  the  parties  at  the  time  of  signing  the  contract 
knew  the  words  it  contained;  the  mistake  was  in  attaching 
a  meaning  to  one  clause  of  it  which  it  has  been  found  it 
does  not  bear.  The  parties  in  inserting  this  clause  gave  it 
a  different  interpretation  and  intended  for  it  a  different 
effect  from  that  which  the  law  puts  upon  it.  The  judgment 
reforms  it  so  as  to  give  it  the  effect  the  parties  intended. 
This  is  within  the  reforming  jurisdiction  of  a  court  of  equity. 
ffagmah  v.  Oefferty  73  Wis.  686-641;  Kyle  v.  FMeyy  81  id. 
67;  La/rdmer  v.  WHUams^  98  id.  514;  Pomeroy,  Eq.  Jur. 
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§  844;  Dmwiddie  v.  Self,  145  lU.  296-306;  Minot  v.  TUton, 
64  N.  H.  371-374;  GrimjooU  v.  Eaza/rd,  141  U.  S.  266-284, 
and  cases  cited  by  the  court 

Mabshall,  J.  In  the  decision  on  the  first  appeal  in  this 
t5ase,  Wis.  M,  <&  K  Ins.  Co.  Bcmh  v.  Wilkiuj  reported  in  95 
Wis.  Ill,  well-established  principles  of  law  there  clearly 
stated  led  to  a  construction  of  the  contract  of  guaranty  as 
then  contended  for  by  the  present  appellant,  without  deter- 
mining precisely  the  intention  of  the  parties  in  making  it. 
Applying  the  principle  that  contracts  are  to  be  construed  so 
as  to  bring  them  as  near  the  actual  meaning  of  the  parties 
as  the  words  they  saw  fit  to  employ,  when  properly  con- 
strued, and  rules  of  law  will  permit,  we  held  the  principal 
clause  of  the  agreement  to  contain  a  joint  and  several,  un- 
limited obligation,  and  the  added  clause,  in  regard  to  liabil- 
ity in  proportion  to  the  holdings  of  stock  owned  by  the  sev- 
eral signers,  as  merely  prescribing  a  rule  of  contribution 
between  such  owners.  No  other  result  could  have  been 
reached.  The  added  clause  was  plainly  repugnant  to  the 
principal  clause  which  preceded  it;  so,  under  the  rule  that 
a  stipulation  restricting  what  is  previously  distinctly  stated 
in  a  contract,  and  which  forms  the  principal  inducement  to 
it,  when  the  whole  instrument  is  so  prepared  that  the  latter 
clause  cannot  be  reasonably  construed  as  incorporated  in 
the  first,  must  be  rejected,  we  were  compelled  to  treat  the 
contract,  as  between  plaintiff  and  defendants,  the  same  as 
if  the  limitation  clause  had  not  been  added  at  all.  If  the 
intention  were  otherwise,  the  parties  misunderstood  the  legal 
effect  of  the  limitation  clause  under  the  circumstances,  and 
that  could  not  be  corrected  by  judicial  construction.  The 
lower  court,  on  the  second  trial,  found  that  the  limitation 
clause  was  added  with  the  intention,  as  to  all  parties,  to  cre- 
ate a  several,  limited  obligation,  and  that  the  failure  to  do 
so  was  such  a  mistake  as  equity  could  relieve  the  injured 
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parties  from,  and  gave  judgment  accordingly.  The  appeal 
from  that  judgment,  now  before  us,  presents  several  questions 
which  will  be  considered  in  their  natural  order. 

It  is  first  contended  on  the  part  of  appellant,  that  the  trial 
court  had  no  right  to  grant  a  new  trial  and  permit  the 
amendment;  that  the  power  to  grant  new  trials  in  cases 
appealed  to  this  court  is  lodged  here  and  cannot  be  delegated 
to  the  lower  court.  Such  contention  is  made  through  a  mis- 
apprehension of  the  effect  of  the  judgment  pronounced  in 
the  mandate.  That,  in  effect,  granted  a  new  trial,  condi- 
tionally, on  the  equitable  issue  as  to  whether  there  was  a 
mistake  of  the  parties  in  reducing  their  agreement  to  writ- 
ing. The  condition  was  that  the  trial  court  should,  in  its 
discretion,  permit  an  amendment  to  the  answer  interposed 
by  Mann  and  Munkwitz^  so  as  to  properly  present  the  equi- 
table issue  to  the  trial  court  for  determination.  That  this 
court  had  that  right,  of  course  is  not  questioned.  Moreover, 
it  is  not  open  for  discussion  now.  It  is  res  ad^vdicata^  leav- 
ing nothing  open  which  occurred  in  the  case  prior  to  the 
second  trial,  except  as  to  whether  the  discretion  of  the  trial 
court  was  properly  exercised.  In  answer  to  that,  respond- 
ents contend  that  the  appellant  waived  all  objections  to  the 
amendment  and  the  new  trial  which  followed,  by  reason  of 
having  accepted  the  terms  imposed,  the  $10  costs,  and  re- 
tained the  same,  relying  on  the  doctrine  announced  in  Cog^ 
well  V.  CoUey^  22  Wis.  399,  and  many  other  cases  in  this 
court,  to  the  effect  that  the  acceptance  of  costs  imposed  as 
a  condition  of  granting  an  order  is  a  bar  to  the  right  of  ap- 
peal. Appellant  answers  that  costs  were  not  imposed  as  a 
condition,  hence  that  the  rule  does  not  apply,  as  held  in 
Fiedler  v.  Sowardy  99  Wis.  388,  following  many  previous 
cases;  therefore,  if  the  order  granted  leave  to  amend  uncon- 
ditionally, and  appellant  was  as  unconditionally  granted 
costs  as  terms  of  the  favor,  the  acceptance  of  the  costs  in  no 
way  prejudiced  the  right  to  challenge  the  action  of  the  trial 
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court  on  appeal.  That  answer  is  conclnsive  if  the  right  to 
amend  was  in  fact  unconditional,  but  the  exact  nature  of  the 
order  in  that  regard  is  rendered  immaterial  by  what  follows. 

The  main  contention  of  appellant,  in  support  of  the  prop- 
osition that  the  allowance  of  the  amendment  was  error,  is 
that  defendants,  having  elected  to  make  their  defense  at 
law  and  proceeded  to  a  final  determination  of  the  case  in 
the  trial  court,  could  not  then  change  their  position  and  in- 
sist upon  a  defense  in  equity  for  a  reformation  of  the  con- 
tract. The  question  of  power  was  necessarily  involved  in 
the  determination  of  this  court  to  permit  the  trial  court  to 
allow  the  amendment  If  it  was  error,  and  we  feel  well 
satisfied  that  it  was  not,  it  was  an  error  of  this  court  and 
cannot  now  be  called  in  question.  It  is  the  unchangeable 
law  of  this  case. 

But  it  is  said  the  surprise  of  counsel  at  the  result  of  the  first 
appeal  in  this  court,  which  is  the  only  excuse  offered  for  the 
failure  to  tender  the  equitable  issue  earlier,  furnished  no 
warrant  for  the  discretionary  action  of  the  trial  court.  The 
rule  is  invoked  that  a  judgment  should  not  be  set  aside  and 
a  new  trial  granted  for  the  surprise  or  mistake  of  counsel. 
But  the  trial  court  did  not  set  the  judgment  aside  and  grant 
a  new  triaL  As  before  stated,  the  judgment  was  vacated 
by  this  court  for  error,  and  a  new  trial  granted  condition- 
ally. True,  the  judgment,  as  indicated  by  the  mandate,  did 
not  in  terms  grant  a  new  trial,  but  it  granted  power  to  the 
lower  court  to  permit  an  amendment  to  the  answer,  setting 
up  the  equitable  counterclaim  for  a  reformation  of  the  con- 
tract of  guaranty,  and  the  formation  of  an  issue  on  that  sub- 
ject, which  necessarily  implied  a  new  trial  of  such  issue 
when  formed.  Again,  the  rule  invoked,  so  far  as  we  are 
aware,  has  never  been  applied  to  the  mere  granting  of  an 
amendment  before  judgment.  On  the  contrary,  in  a  large 
majority  of  cases  where  amendments  have  been  allowed, 
especially  after  a  reversal  in  this  court,  it  was  to  relieve  the 
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party  from  the  consequences  of  some  mistake  of  bis  counsel 
brought  to  light  by  the  decision  here. 

It  is  laid  down  by  text  writers  as  an  elementary  principle 
that  the  courts  have  ample  discretionary  power  to  relieve  a 
party  before  judgment  from  the  mistakes  of  either  court  or 
counsel.  4  "Wait,  Prac.  646.  The  cases  in  this  court  where 
that  has  been  done  are  too  numerous  to  mention.  Lornbwrd 
V.  CowJiam^  34  Wis.  486,  is  a  good  illustration.  The  action 
was  ejectment,  the  answer  a  general  denial  Evidence  was 
permitted,  against  objection,  to  defeat  plaintiff's  claim  of 
title  on  the  theory  that  he  obtained  his  deed  by  fraudulent 
representation.  The  defense  on  that  ground  prevailed.  On 
appeal  the  judgment  was  reversed,  the  court  holding  that 
the  defense  was  of  an  equitable  nature  and  could  be  taken 
advantage  of  only  by  setting  it  up  as  an  equitable  counter- 
claim. The  mistake  in  drawing  the  answer  was  clearly  that 
of  defendant's  counsel,  and  this  court,  in  deciding  the  case, 
said  under  the  circumstances  there  should  be  a  new  trial, 
and,  on  such  terms  as  the  trial  court  shall  deem  just,  defend- 
ant should  be  permitted  to  amend  his  answer  so  as  to  inter- 
pose the  equitable  defense  and  counterclaim.  It  will  be 
noted  that  the  judgment  there  went  further  than  in  this 
case.  It  judicially  declared  that  it  was  the  duty  of  the  trial 
court  to  permit  the  answer  to  be  amended  in  furtherance  of 
justice  and  on  proper  terms,  while  here  it  was  left  to  the 
discretion  of  the  trial  court  whether  to  pymit  the  amend- 
ment or  not.  In  Smelamd  v.  Orem^  36  Wis.  612,  the  court 
held  that  after  reversal  the  trial  court  may  grant  leave  to 
amend  a  complaint  so  as  to  properly  state  a  cause  of  action. 
For  further  examples,  see  St/rong  v.  Hooe^  41  Wis.  659,  Ea/r- 
ris  V.  JIarriSf  10  Wis.  467,  and  Gfreen  Bay  (&  M.  CcmoL  Co. 
V.  Hewitt,  62  Wis.  316. 

In  each  of  the  instances  mentioned  the  amendment  was 
allowed  after  reversal,  to  relieve  a  party  from  the  mistakes 
of  counsel, — not  mistakes  attributable  to  mere  negligence, 
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but  errors  of  judgment  when  tested  by  the  judgment  of  this 
court  as  to  the  law  of  the  case.  Counsel,  the  most  eminent 
in  the  profession,  and  courts  from  the  highest  to  the  lowest, 
are  liable  to  mistakes  of  that  kind,  and  it  would  be  a  most 
lamentable  condition  if  our  system  of  jurisprudence  were  not 
such  that,  when  relief  is  seasonably  applied  for,  upon  proper 
terms  and  before  final  action  in  the  court  of  last  resort,  in- 
justice could  be  in  some  way  prevented  from  flowing  from 
such  mistakes.  Such  mistakes  are  rarely  beyond  remedy 
unless  a  judgment  stands  in  the  way.  Then  the  rule  applies 
that  the  judgment  cannot  be  set  aside  and  a  new  trial  granted 
merely  on  the  ground  of  a  mistake  of  counsel  on  a  question 
of  law.  The  eminent  counsel  for  appellant,  in  pressing  vig- 
orously upon  the  court  the  application  of  the  rule  to  this 
case,  manifestly  failed  to  distinguish  between,  where  a  judg- 
ment stands  in  the  way  of  a  new  trial  and  where  the  judg- 
ment is  yet  to  be  rendered.  In  the  latter  situation,  whether 
before  judgment  in  the  trial  court  originally,  or  after  a  re- 
versal of  it  by  this  court,  the  trial  court  may,  if  the  judgment 
here  be  sufljciently  broad  to  permit  it,  allow  an  amendment 
to  be  made  so  as  to  meet  the  objection  to  the  former  judg- 
ment, and  to  that  end  may  allow  a  defense  improperly 
pleaded  to  be  perfected  by  amendment,  or  a  new  defense  by 
way  of  counterclaim  or  otherwise  to  be  pleaded. 

The  first  important  question  on  the  merits  of  the  appeal 
is,  "Was  the  trial  court  warranted  in  saying,  from  the  evi- 
dence, that  there  was  a  mutual  mistake  between  the  parties 
to  the  contract  of  guaranty  in  that  they  failed  to  reduce  the 
verbal  agreement  made  between  them  on  the  subject  to 
writing?  In  considering  that  we  are  aided  very  much  by 
being  able  to  start  with  the  conceded  fact  that  there  was 
but  one  verbal  agreement,  and  that  it  was  made  before  Mr. 
Johnston,  cashier  of  the  plaintiff  bank,  drew  the  first  agree- 
ment. He,  representing  the  bank,  met  representatives  of  the 
Wilkin  Manufacturing  Company,  of  which  the  respondents- 
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were  stockholders,  and  they  together  made  a  verbal  agree- 
ment in  respect  to  the  stockholders'  guaranteeing  the  in- 
debtedness then  existing  of  their  corporation,  and  that  which 
might  thereafter  be  incurred,  to  the  plaintiff  bank.  Appel- 
lant contends  that  the  evidence  shows  beyond  reasonable 
controversy  that  such  agreement  called  for  a  joint  and  sev- 
eral promise  in  writing,  guaranteeing  to  the  bank  the  entire 
indebtedness  of  the  corporation,  present  and  future.  The 
respondents  just  as  confidently  contend  that  the  evidence 
shows,  with  the  same  degree  of  certainty,  that  the  verbal 
agreement  was  that  the  stockholders  of  the  manufacturing 
company  should  be  responsible  for  the  indebtedness  of  their 
corporation  only  in  the  proportion  which  their  holdings  of 
stock  bore  to  the  whole  paid-up  capital  of  such  corporation. 
Both  counsel  concede  that  the  fact  of  mistake  must  be  estab- 
lished by  the  most  clear  and  satisfactory  evidence,  else  there 
can  be  no  relief  therefrom  through  the  equity  powers  of  the 
court  to  correct  it.  So  the  situation  is  such  on  this  branch 
of  the  case  that  we  need  to  determine  only  what  the  parties 
actually  agreed  to  when  they  made  the  verbal  agreement 
referred  to,  and  compare  that  with  the  contract  sued  on  in 
this  case. 

The  evidence  from  the  mouths  of  witnesses  as  to  just  what 
was  said  between  the  representatives  of  the  manufacturing 
company,  Mann  and  Fink,  and  the  representative  of  the 
bank,  Mr.  Johnston,  when  the  verbal  contract  was  made,  is 
as  satisfactory  as  could  be  expected  after  such  a  lapse  of 
time.  All  the  actors  in  the  transactions  were  very  busy 
men.  They  gave  their  testimony  after  some  ten  years  had 
passed,  which  of  itself  would  seem  to  render  it  quite  impos- 
sible for  them  to  remember  definitely  what  was  said,  and 
the  diflSculty  growing  out  of  the  lapse  of  time  was  intensified 
by  the  fact  that  they  were  acting  under  pressure  of  personal 
interest,  which  of  itself  tends,  as  experience  shows,  to  make 
very  conscientious  and  truthful  men  differ  in  their  relation 
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of  a  transaction,  where  they  depend  wholly  upon  memory. 
From  the  remembrance  of  the  parties,  merely,  it  would  be 
difficult  to  establish  what  actually  occurred  with  sufficient 
<3ertainty  to  enable  a  court  of  equity  to  say  the  written  con- 
tract, intended  to  express  their  agreement,  fails  to  do  so,  and 
to  make  it  conform  to  the  truth.  Of  the  three  actors  in  the 
matter.  Fink  testified  that  Mr.  Johnston  said  the  bank,  ac- 
cording to  its  rules  in  dealing  with  corporations,  would  re- 
quire a  guaranty,  and  that  on  his  insisting  on  such  security 
the  witness  stated  that  he  would  not  obligate  himself  in  ex- 
cess of  his  proportionate  interest  in  the  corporation,  to  which 
Johnston  replied  that  such  an  agreement  would  be  satisfac- 
tory. Mr,  Mo/Tw,  testified  that  Johnston  insisted  on  security 
as  a  condition  of  further  credit  to  the  corporation,  and  that 
he  expressed  a  willingness  to  sign  a  guaranty  binding  him 
for  his  proportionate  interest  in  the  corporation,  whereupon 
Johnston  said  that  was  satisfactory  and  all  he  demanded; 
that  they,  Mcmn  and  Fink,  expected  the  stockholders  to 
sign ;  that  they  intended  to  become  liable  only  in  proportion 
to  their  stock,  and  that  was  what  they  said  to  Johnston. 
Such,  in  substance,  is  all  the  evidence  on  the  part  of  the 
signers  of  the  contract  of  guaranty.  On  the  part  of  the 
bank,  Johnston  testified  that,  according  to  his  recollection. 
Fink  and  Mann  made  the  application  for  credit;  that  he 
stated  to  them  that  the  bank  would  require  the  stockholders 
and  directors  to  give  a  personal  bond  or  guaranty;  that  they 
seemed  to  think  that  was  reasonable,  but  wanted  a  stipula- 
tion that  no  stockholder  should  pay  more  or  less  than  in  pro- 
portion to  his  stock,  so  that  any  loss  the  bank  might  other- 
wise sustain  would  be  distributed  between  the  stockholders 
in  proportion  to  their  stock;  that  the  conclusion  of  the  con- 
versation between  him  and  Mann  and  Fink  was  that  he  was' 
to  draft  an  agreement  and  submit  it  to  them. 

From  the  foregoing,  it  is  pretty  conclusive  to  our  minds 
that  a  person  charged  with  the  duty  of  placing  the  result  of 
Vol.  100—39 
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tho  conversation  referred  to  in  writing,  would  feel  bound  to 
draw  an  agreement  limiting  the  liability  of  the  guarantors 
according  to  their  respective  interests  in  the  corporation. 
There  is  nothing  to  evince  a  contrary  intention  upon  the 
part  of  either  Johnston  or  Mamm,  and  Fink,  except  the  state- 
ment of  the  former  that  the  bank  wanted  security,  gener- 
ally, but  he  admitted  that  Mann  and  Fink  both  replied  that 
they  wanted  the  agreement  drawn  so  as  to  bind  the  stock- 
holders only  for  their  respective  interests  in  the  corporation. 
It  may  be  that  there  are  circumstances  established  by  the 
evidence  which  somewhat  impair  the  testimony  of  Mam,n 
and  Fink  as  to  some  occurrences  subsequent  to  the  verbal 
contract,  but  as  to  what  was  then  said  they  are  in  substan- 
tial accord  with  Johnston.  The  minds  of  the  three  seem, 
with  reasonable  certainty,  to  have  met,  if  at  all,  on  an  agree- 
ment, that  a  contract  of  guaranty  should  be  made  whereby 
the  stockholders  of  the  manufacturing  company  would  be- 
come responsible  for  the  indebtedness  of  the  corporation  to 
the  bank  in  the  proportion  which  their  stock  bore  to  the 
paid-up  stock  of  the  company,  and  that  is  reduced  to  a  cer- 
tainty beyond  reasonable  controversy  by  what  followed. 

Johnston,  in  due  time  after  the  verbal  contract  was  con- 
cluded, pursuant  to  the  understanding  then  had,  intending 
to  express  in  writing  for  submission  to  the  respondents  and 
their  associates  what  had  been  verbally  agreed  upon,  drafted 
a  form  for  a  contract  of  guaranty  which  is  set  out  in  the 
statement  of  facts.  Its  importance  at  this  point  will  war- 
rant its  repetition.  Omitting  the  recitals  and  statement  of 
consideration,  it  is  as  follows:  "We  and  each  of  us  do  sev- 
erally promise  and  agree  to  and  with  said  bank  to  pay  said 
bank  as  the  said  sum  may  become  due,  such  proportion  of 
said  indebtedness  now  owing  or  which  may  hereafter  be 
owing  by  said  company  to  said  bank  ...  as  the  amount 
of  stock  owned  by  us  in  the  said  company  bears  to  the  whole 
amount  of  capital  paid  up  of  said  company."    There  is  no 
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mistaking  the  meaning  of  that  language,  and  there  is  no 
claim  made  by  appellant  but  that  it  clearly  expresses  a  lim- 
ited liability  in  all  respects  the  same  as  the  contract  in  suit 
would  express  when  reformed  as  prayed  for  in  respondents' 
equitable  counterclaim.  The  paper  thus  drafted  on  the  part 
of  the  appellant  was  sent  to  the  oflSce  of  the  Wilkin  Manu- 
facturing Company,  and  after  being  signed  by  all  of  the 
stockholders  except  Vogel  and  Fink,  it  was  returned  to  the 
bank.  If  the  transactions  in  respect  to  the  guaranty  had 
stopped  at  that  point,  this  controversy  would  never  have 
arisen.  Of  that  there  can  be  no  question,  and  yet  we  have 
the  singular  situation  that  appellant  contends,  just  as  vigor- 
ously as  respondents,  that  the  final  written  agreement  upon 
which  this  suit  was  brought  was  intended  to  conform  to  the 
original  verbal  agreement.  True,  Johnston  says  he  intended 
to  draw  the  first  agreement  so  as  to  contain  a  joint  and  sev- 
eral obligation  to  pay,  and  failed  to  get  that  idea  into  the 
paper.  In  view  of  his  intelligence  and  experience,  the  most 
charitable  and  doubtless  the  right  view  to  take  of  that  evi- 
dence is  that  the  absorbing  activities  of  a  busy  life,  during 
the  long  period  that  has  elapsed  since  the  paper  was  written, 
has  impaired  Mr.  Johnston's  memory  of  his  purpose  in  the 
transaction.  There  is  the  writing,  a  clear,  plain,  and  un- 
ambiguous agreement  for  a  limited  liability,  made  imme- 
diately after  the  verbal  agreement  was  made  which  it  was 
intended  to  express  in  writing.  It  speaks  for  itself.  In  the 
light  of  Mr.  Johnston's  position  as  cashier  of  the  plaintiff 
bank,  and  his  experience  as  a  business  man,  it  is  a  complete 
answer  to  his  statement  of  what  he  intended  when  he  drew 
it.  Especially  is  that  so  when  considered  in  connection  with 
the  facts  that  he  sent  the  paper  to  the  manufacturing  com- 
pany as  expressing  the  guaranty  agreed  upon;  that  it  was 
executed  by  the  stockholders  of  the  company;  and  that  it 
was  returned  to  the  plaintiff  and  was  retained  for  a  time  as 
a  binding  contract. 
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The  facts  stated  leave  no  possible  question  as  to  what  the 
verbal  agreement  was  as  understood  by  all  parties  at  the 
time  it  was  made.  The  actors  in  the  preliminary  negotia- 
tion might  easily  have  forgotten  what  was  said,  or  they 
might  easily  have  drawn  different  inferences  therefrom  after 
the  lapse  of  years,  and  the  precise  language  used  had  passed 
from  memory ;  but  there  is  the  paper  proposed  by  the  plaint- 
iff, expressing  what  was  agreed  upon.  It  speaks  with  no 
uncertain  meaning.  So  long  as  we  start  ^ith  the  proposi- 
tion that  the  verbal  agreement  was  never  changed,  we  see 
no  escape  from  the  conclusion  that  the  first  written  agree- 
ment correctly  expresses  it.  Appellant,  with  consummate 
ability,  marshaled  many  subsequent  occurrences  tending  to 
show  that  one  or  all  of  the  parties  understood  the  verbal 
agreement  other  than  as  expressed  in  the  first  writing;  and 
counsel  for  respondents  met  that  with  equal  ability,  both 
going  over  a  wide  field  which  we  do  not  feel  called  upon  to 
explore,  inasmuch  as  we  fail  to  see  any  reasonable  theory 
explanatory  of  the  making  of  the  first  writing,  other  than 
that  it  was  drawn  just  as  the  verbal  agreement  was  made. 
It  was  drawn  by  the  plaintiff's  cashier  with  the  conversa- 
tion between  him  and  Fink  and  Mann  fresh  in  mind.  He 
was  perfectly  competent  to  make  the  paper.  There  was 
nothing  difficult  about  it.  It  tells  a  plain  story.  There  is 
nothing  which  he  did  thereafter,  up  to  and  inclusive  of  the 
execution  of  the  agreement  in  suit,  to  lead  to  any  different 
conclusion.  He  says  that  when  he  got  the  first  agreement 
back,  signed,  he  at  once  sent  word  that  he  did  not  mean  to 
have  it  signed,  that  it  was  merely  a  draft;  but  does  not  jM-e- 
tend  that  it  did  not  express  the  verbal  agreement.  The  in- 
ference from  his  testimony  is  that  he  did  not  intend  to  have 
the  paper  signed,  because  it  was  only  an  informal  draft  to  be 
used  as  a  guide  in  drawing  the  final  instrument.  He  says 
that  after  giving  the  notice,  he  employed  his  attorneys  to 
draw  such  a  paper  as  would  protect  the  bank;  that  his  pur- 
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pose  was  to  have  an  agreement  that  would  fully  prooect  his 
corporation.  The  result  was  the  instrument  sued  on  with- 
out the  clause  referring  to  limited  liability,  and  expressing 
a  contract  entirely  different  from  the  first  writing.  Imme- 
diately upon  receipt  by  defendants  of  the  second  paper,  they 
objected  to  it  because  of  its  not  providing  for  a  limited  lia- 
bility in  accordance  with  the  first  paper.  There  is  really 
no  controversy  at  this  point.  A^ann  testified  to  it.  Fink  tes- 
tified to  it,  Johnston  testified  to  it,  and  so  did  all  who  said 
anything  on  the  question.  True,  Johnston  said  that  re- 
spondents' complaint  was  to  the  effect  that  there  was  no 
clause  providing  for  a  distribution  of  liability  among  the 
stockholders  in  proportion  to  stock,  but  if  he  correctly  re- 
members the  language  used  it  must  have  referred  to  a  dis- 
tribution of  liability  to  the  bank  in  accordance  with  the  first 
agreement,  and  must  have  been  so  understood  by  him,  be- 
cause no  other  distribution  had  been  previously  talked  about, 
agreed  upon,  or  reduced  to  writing. 

Upon  the  objection  being  made,  Johnston  met  it  by 
promptly  agreeing  to  insert  a  clause  that  would  make  the 
proposed  paper  conform  to  the  first  one,  and  the  following 
language  was  agreed  upon  for  that  purpose:  "It  is  under- 
stood that  we  are  to  pay  any  sums  which  may  accrue  here- 
under in  the  proportion  which  the  amounts  of  stock  now  held 
by  each  of  us  in  said  company  bears  in  the  whole  amount  of 
capital  paid  in  by  said  company."  The  paper  was  then  sent 
to  the  attorneys  by  Johnston,  with  directions  to  rewrite  it 
with  the  added  clause,  which  was  done,  and  the  completed 
instrument  was  then  sent  to  the  defendants  for  execution, 
accompanied  by  a  letter  worded  as  follows:  "  I  have  had  a 
new  agreement  drawn  up  in  a  neat  and  business-like  form, 
which  I  inclose  herein,  and  which  you  will  please  get  your 
stockholders  to  sign,  and  return  the  same  to  me.  The  old  one 
was  too  much  of  a  scrawl  and  was  meant  by  me  to  be  merely 
a  copy.    I  will  return  the  old  one  when  this  is  signed.'* 
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There  is  written  evidence  of  a  previous  acceptance  of  the 
first  paper  except  as  to  form,  and  that  it  was  to  be  retained 
as  binding  between  the  parties  till  the  formal  agreement 
should  be  executed  and  delivered  to  replace  it,  and  that  the 
meaning  of  the  one  was  intended  to  be  identical  with  that 
of  the  other.  If  Johnston  knew  that  the  legal  meaning  of 
the  two  instruments  differed,  his  letter  contained  a  fraud- 
ulent representation.  If  he  did  not  know  it,  then  he  was 
clearly  mistaken  as  to  the  legal  eflfcct  of  placing  the  limita- 
tion clause  after  the  unqualified  joint  and  several  promise. 
That  respondents  supposed  their  liability  was  limited  by  the 
new  paper,  as  by  the  first,  is  conclusively  shown  by  every 
step  leading  up  to  their  signing  it,  and  substantially  every- 
thing that  occurred  thereafter.  That  they  were  free  from 
negligence  in  the  matter,  and  that  all  parties  believed  the 
adued  clause  gave  the  new  paper  the  same  meaning  as  the 
old  one,  is  evidenced  by  many  things  that  occurred  there- 
after, leading  up  to  a  fact  that  must  be  taken  as  conclusive 
against  any  claim  of  negligence,  i.  e.,  the  diversity  of  opin- 
ion between  the  distinguished  counsel  representing  the  re- 
spective parties  in  this  action  as  to  its  meaning,  the  decision 
of  the  learned  trial  court  sustaining  respondents'  contention 
that  the  meaning  of  the  two  papers  Avas  identical,  and  the 
failure  of  that  construction  in  this  court  on  the  ground  that, 
if  the  purpose  of  the  added  clause  was  to  modify  the  plain 
joint  and  several  obligation  which  preceded  it,  the  court  was 
precluded  from  giving  it  that  effect  without  violating  the 
well-established  rule  of  law  that  if  there  be  two  clauses  in 
a  contract  so  totally  repugnant  that  they  cannot  stand  to- 
gether the  first  will  be  received  and  the  last  rejected.  To 
the  credit  of  Mr.  Johnston  and  his  attorneys  who  assisted 
him  in  putting  the  paper  into  shape  for  execution,  we  may 
say,  fairly,  from  the  whole  case  that  they  probably  did  not 
perceive  the  legal  consequences  of  writing  the  limitation 
clause  in  the  order  it  was  placed,  without  such  connection 
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as  to  require  it  to  be  constructively  included  in  the  principal 
clause.  It  is  easier  to  believe  that  they  were  mistaken  than 
that  they  intended  any  deception.  The  circumstances  point 
to  good  faith  rather  than  otherwise.  The  character  of  all 
the  parties  strongly  protects  them,  and  the  trial  court  de- 
cided that  it  was  all  a  mistake,  which  we  affirm. 

To  recapitulate  on  this  branch  of  the  case,  starting  with 
the  fact  that  the  verbal  guaranty  made  before  the  first  paper 
was  drawn  was  never  changed,  but  was  intended  by  the 
parties,  from  first  to  last,  to  be  expressed  in  the  written 
agreement,  the  drawing  of  the  former  paper  containing  an 
agreement  for  limited  liability,  the  drawing  and  submission 
of  the  second  containing  a  joint  and  several  unlimited  prom- 
ise, the  attempted  modification  of  it  in  that  regard  when 
objected  to  by  respondents,  for  the  purpose  of  making  it 
conform  to  the  original  agreement,  the  letter  submitting  the 
completed  second  paper  to  respondents  and  their  associates, 
admitting  the  receipt  and  acceptance  of  the  first  paper  as 
binding  till  exchanged  for  the  second,  and  asserting  in  effect 
that  there  was  no  difference  between  the  two  except  as  to 
form,  furnish  clear,  conclusive  written  evidence  that  the 
agreement  which  the  parties  intended  was  one  for  a  limited 
liability  as  expressed  in  the  first  paper.  The  fact  that  all 
stockholders  were  not  required  to  sign  cannot  be  allowed  to 
vary  the  plain  language  used  by  the  parties,  neither  can  the 
fact  that  one  or  more  signed  who  were  not  the  holders  of 
paid-up  stock.  No  name  is  mentioned  in  either  paper.  True, 
it  contemplated  signatures  by  stockholders  only,  but  if  those 
signed  who  were  not  such,  though  the  circumstance  might 
aid  in  its  construction  if  there  were  any  ambiguity  in  the 
language  used,  there  is  no  ambiguity.  The  difficulty  is  not 
in  that,  but  in  the  fact  that  the  limitation  clause  was  in- 
serted, following  a  clause  so  repugnant  to  it,  on  appellant's 
theory  of  its  meaning,  that  it  had  to  be  rejected  so  far  as 
affecting  the  guarantee.    Moreover,  it  fairly  appears  from 
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the  evidence  that  both  Wilkin  and  Morris,  held  by  the  court 
not  to  be  stockholders,  had  made  subscriptions  to  stock,  and 
their  subscriptions  had  been  accepted  by  the  corporation. 
Therefore  they  properly  signed  the  agreement  as  stockhold- 
ers. The  fact  that  they  had  not  paid  for  their  stock  and 
received  certificates  therefor  was  not  essential  to  their  being 
stockholders  in  fact.  But  whether  they  were  such  within 
the  meaning  of  the  agreement  is  not  before  us.  The  trial 
court  decided  they  were  not.  Respondents  are  the  only 
ones  prejudiced  by  that  decision,  and  they  are  not  complain- 
ing of  it,  and  are  in  no  situation  to  do  so,  though  in  consid- 
ering the  circumstance  of  Wilkin  and  Morris  signing  we 
may  look  to  their  situation  to  see  whether  their  conduct  was 
consistent  with  their  relations  to  the  company  and  the  calls 
of  the  paper. 

So,  substantially  all  events  leading  up  to  the  making  of 
the  paper,  as  well  as  those  which  followed,  notably,  in  the 
last  category,  requests  from  time  to  time  for  information 
as  to  the  stockholders,  the  final  refusal  to  loan  money  to  the 
manufacturing  company  without  the  personal  indorsement  of 
Manny  the  setting  up  in  the  complaint  at  the  commencement 
of  the  action  of  the  facts  in  regard  to  the  respective  hold- 
ings of  stock  by  the  defendants,  seem  to  leave  no  ground  to 
stand  on  in  support  of  plaintiff's  claim  as  to  what  the  orig- 
inal agreement  was.  Some  attempt  was  made  to  explain 
the  circumstance  of  alleging  the  situation  of  defendants  as 
regards  being  stockholders,  which  was  as  successful  as  could 
reasonably  be  expected,  in  view  of  the  fact  that  the  subject 
had  no  necessary  place  in  the  complaint  on  appellant's  the- 
ory of  the  contract,  and  that  the  high  professional  standing 
of  counsel  who  drew  it  precludes  even  a  suspicion  that  they 
stood  in  any  need  of  instruction  on  that  point.  The  com- 
plaint is  consistent  only  with  the  theory  that  the  under- 
standing of  the  plaintiff's  officers  and  their  counsel  was  that 
the  signers  of  the  paper  sued  on  intended  to  incur  a  limited 
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liability,  but  that  the  written  evidence  of  it  might  have  to 
be  construed  diflferently,  and,  in  that,  subsequent  events 
have  demonstrated  their  wisdom. 

We  now  come  to  the  subject  of  whether  the  mistake  in 
drawing  the  contract  of  guaranty  was  one  from  which  a 
court  of  equity  could  relieve  respondents.  On  that,  appel- 
lant invokes  the  familiar  principle  that  a  mistake  of  law 
without  fraud  is  without  remedy  in  equity.  That  rule  is 
subject  to  so  many  important  exceptions  that  it  needs  re- 
statement in  order  to  be  readily  understood  from  the  lan- 
guage used.  The  mistake  of  law  which  is  not  the  subject 
of  relief  in  equity  is  mistake  as  to  the  legal  result  of  known 
facts,  by  reason  of  some  misapprehension  of  the  legal  mean- 
ing of  the  language  used ;  not  mistake  in  reducing  to  writ- 
ing an  agreement  upon  which  the  minds  of  the  parties 
previously  met  in  making  a  preliminary  verbal  agreement. 
The  latter  is  a  mistake  of  law  in  one  sense,  not  a  mistake  of 
law  as  to  what  the  parties  wanted  to  do  in  drawing  the 
paper,  but  rather  as  to  the  appropriate  language  to  accom- 
plish their  intention.  If  it  were  the  former  they  would  be 
remediless  in  equity  under  the  rule  under  discussion.  But 
if  the  latter,  it  is  not,  and  has  not  been,  considered  within 
that  rule,  since  the  true  scope  of  it  was  definitely  worked 
out  in  the  development  of  equity  jurisprudence.  In  the  one 
case  there  is  a  mistake  in  the  making  of  the  verbal  contract 
growing  out  of  misconception  as  to  the  legal  scope  or  effect 
of  known  facts;  in  the  other  there  is  no  mistake  whatever 
as  to  the  contract  actually  made,  but  a  mistake  in  the  legal 
import  of  the  language  used  in  reducing  that  contract  ta 
writing.  A  mistake  in  the  contract  itself,  springing  from 
ignorance  of  law,  is  one  thing,  and  mistake  in  the  legal 
meaning  attributable  to  words  used  to  express  a  contract  is 
quite  another.  The  rule  may  be  properly  stated  thus: 
Where  there  is  a  mutual  mistake,  either  of  fact  in  the  mak- 
ing of  a  contract,  or  of  law  or  fact  in  the  reduction  of  the 
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contract  to  writing,  the  person  injured  thereby  may  have  it 
reformed  in  equity  in  accordance  with  the  truth,  in  the  ab- 
sence of  Tacts  or  circumstance",  constituting  a  waiver  oi:  the 
remedy  or  an  estoppel  to  the  assertion  of  it. 

This  subject  is  by  no  means  new  in  this  court,  as  shown 
by  numerous  cases  cited  in  respondents'  brief,  but  if  it  were 
otherwise,  the  rule  is  too  well  settled  to  require  any  exten- 
sive discussion  of  it.  In  Green  Bay  d&  M,  Ccmal  Co,  v.  Hewitt, 
62  Wis.  316,  a  deed  intended  as  a  conveyance  of  an  undi- 
vided interest  was  erroneously  drawn  so  as  to  convey  the 
whole  title.  That  occurred  by  placing  the  limitation  clause 
after  an  unqualified  granting  clause  conveying  the  whole  title, 
so  that  the  latter  clause  was  necessarily  rejected.  The  mis- 
take was  as  to  the  legal  effect  of  placing  a  limitation  clause, 
clearly  repugnant  to  the  preceding  granting  clause,  so  ex- 
pressed that  the  one  could  not  be  considered  included  in  the 
other.  The  result  was  precisely  the  same  as  in  this  case, 
and  grew  out  of  an  error  of  the  same  kind.  The  instrument 
failed  to  correctly  express  what  was  intended  through  a 
mistake  of  law,  not  in  the  making  of  the  preliminary  verbal 
contract,  but  in  properly  expressing  it  in  legal  language. 
This  court  said,  in  that  situation,  that  the  mistake  was  reme- 
diable in  equity,  and  that  it  was  singular  that  there  should 
have  been  any  conflict  of  decisions  on  that  question.  To 
the  same  effect  are  Sllhar  v.  Ryder,  63  Wis.  106,  and  Whit- 
more  V,  Hay,  85  Wis.  240. 

The  following  rule  is  laid  down  by  standard  text  writers, 
substantially  copying  the  language  of  Mr.  Justice  Washing- 
ton in  Hunt  V.  Rousmaniere's  Adrn^rs,  1  Pet.  1,  and  has  been 
frequently  approved  by  this  court:  Where  an  instrument 
is  drawn  or  executed,  which  professes  or  is  intended  to  carry 
into  execution  an  agreement  previously  entered  into,  but 
which,  by  mistake  of  the  draftsman  either  as  to  fact  or  law, 
does  not  fulfill  that  intention,  or  violates  it,  equity  will  cor- 
rect that  mistake  so  as  to  produce  a  conformity  to  the  agree- 


Digitized  by  VjOOQIC 


WisJ  AUGUST  TEEM,  1898.  G19 

The  Wisconsin  Marine  &  Fire  Ina  Ca  Bank  vs.  Mann  and  another. 

ment.  So  it  is  said  m  Beardsley  v.  KnigMj  10  Vt.  185: 
Where  there  is  a  mistake  in  reducing  an  agreement  to  writ- 
ing, equity  will  correct  it  whether  the  parties  failed  to  make 
it  in  the  form  intended,  or  misapprehended  its  legal  eflfect. 
In  Pomeroy,  Eq.  Jur.  §§  843,  845,  the  same  rule  is  stated  in 
somewhat  different  language,  as  follows:  "Where  the  par- 
ties, with  knowledge  of  the  facts,  and  without  any  inequi- 
table incidents,  have  made  an  agreement  or  other  instrument 
as  they  intended  it  should  be,  and  the  writing  expresses  the 
transaction  as  it  was  understood  and  designed  to  be  made, 
•  •  •  equity  will  not  allow  a  defense  or  grant  a  reforma- 
tion or  rescission,  although  both  parties  may  have  mistaken 
or  misconceived  its  legal  meaning,  scope,  and  effect."  But, 
"if,  on  the  other  hand,  after  making  an  agreement,  in  the 
process  of  reducing  it  to  a  written  form  the  instrument,  by 
means  of  mistake  of  law,  fails  to  express  the  contract  which 
the  parties  actually  entered  into,  equity  will  interfere  with 
the  appropriate  relief,  either  by  way  of  defense  to  its  en- 
forcement, or  by  cancellation,  or  by  reformation,  to  the  same 
extent  as  if  the  failure  of  the  writing  to  express  the  real 
contract  was  caused  by  a  mistake  of  fact."  To  that  text 
the  author  cites  abundance  of  authority.  Indeed,  the  rule 
is  so  firmly  established  that  a  discussion  of  it  to  such  great 
length  is  hardly  warranted. 

Many  cases  may  be  cited  to  support  the  contention  made 
by  appellant's  counsel,  that  a  mistake  of  law  is  not  reme- 
diable in  equity,  but  they  do  not  fit  this  case.  They  refer 
to  a  mistake  of  law  in  the  making  of  the  verbal  contract 
as  distinguished  from  a  mere  mistake  in  reducing  the  con- 
tract to  writing  through  some  misapprehension  of  the  legal 
meaning  of  the  language  used.  The  rule  applies  where 
the  contract  is  written  so  as  to  express  the  agreement  as 
understood,  though  the  understanding  were  wrong  through 
ignorance  of  law ;  it  does  not  apply  where  the  contract  is 
fully  understood  but  is  incorrectly  expressed  in  the  writing 
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through  ignorance  as  to  the  legal  import  of  the  language 
selected  by  the  parties  for  that  purpose.  Though  there  is 
some  confusion  in  the  adjudicated  cases,  through  failure  to 
correctly  make  the  distinction  referred  to,  it  is  so  well  de- 
fined that  accuracy  in  the  application  of  the  legal  principles 
involved  may  be  obtained  without  serious  difficulty.  There 
is  reason  to  say  that  the  distinction  was  not  clearly  made 
in  Neff  v,  Rain^y  33  Wis.  689,  where  the  court  said,  in  effect, 
that  if  the  parties  agree  upon  a  guaranty  of  collection, 
and  in  reducing  it  to  writing  make  a  guaranty  of  payment 
through  ignorance  of  the  legal  meaning  attributable  to  the 
words  used,  it  is  irremediable  in  equity.  That  seems  to  be 
contrary  to  numerous  cases  subsequently  decided,  to  which 
we  have  referred. 

Counsel  say  that  in  Green  Bay  dk  M.  Gcmal  Co.  v,  Ilemitty 
62  Wis.  316,  the  mistake  was  one  of  fact,  but  a  reference  to 
the  opinion  shows  quite  conclusively  that  it  was  treated  as 
a  mistake  of  law.  It  was  a  mistake  in  the  legal  effect  of 
the  language  used  in  reducing  the  contract  to  writing.  The 
court  said  it  was  sometimes  called  a  mistake  of  fact  and 
sometimes  a  mistake  of  law,  but  that  it  made  no  difference 
whether  it  was  called  the  one  or  the  other,  it  was  a  situa- 
tion from  which  the  parties  could  be  relieved  in  equity,  and 
that  is  true  whether  the  parties  themselves  selected  the 
language  to  express  the  contract  in  writing  without  the  aid 
of  a  draftsman,  or  whether  they  selected  a  third  party  to  do 
it  for  them. 

Appellant's  counsel  suggest  that  the  rule  does  not  apply 
except  where  a  draftsman  is  selected  and  the  mistake  is  made 
by  the  third  party,  but  that  is  not  supported  by  either  rea- 
son or  authority.  The  initial  question  is,  What  was  the  ver- 
bal agreement  the  parties  actually  made  ?  Not  what  they 
thought  tbey  made,  or  intended  to  make,  but  What  did  their 
minds  meet  upon  ?  That  having  been  settled,  if,  by  mutual 
mistake,  they  failed  in  reducing  it  to  writing  to  use  language 
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suitable  to  express  it,  equity  will  correct  the  writing,  in  the 
absence  of  circumstances  to  prevent  a  resort  to  the  equitable 
remedy. 

The  sole  remaining  question  is,  Are  the  findings  and  judg- 
ment fatally  defective  for  failure  to  state  the  exact  change 
of  language  requisite  to  be  made  in  the  written  contract  in 
order  to  make  it  conform  to  the  verbal  contract  ?  Appel- 
lant's counsel  contend  that  they  are,  and  invoke  a  rule,  good 
in  some  oases,  but  not  in  one  like  this.  Where  a  failure  to 
actually  reform  the  instrument  will  work  some  injury,  it  is 
a  proper  subject  for  review  on  appeal.  Cases  cited  by  appel- 
lant where  reformation  of  a  conveyance  of  land  was  sought 
belong  to  that  class.  It  is  important  to  have  mistakes  in  an 
instrument  forming  part  of  a  chain  of  title  actually  reformed 
by  having  written  into  it  the  language  necessary  to  make  it 
conform  to  the  intention  of  the  parties.  But  here  the  con- 
tract has  been  executed,  the  effect  of  the  instrument  as  re- 
formed has  passed  into  judgment,  and  there  is  no  further  use 
for  it  whatever.  Nothing  in  which  plaintiff  is  interested 
depends  upon  having  the  exact  words  requisite  to  a  refor- 
mation of  the  contract  determined  and  inserted  in  it.  So, 
if  the  trial  court  erred  in  failing  to  actually  reform  the  in- 
strument before  entering  judgment,  it  is  a  mere  irregularity, 
working  no  injury  or  prejudice  whatever  to  appellant,  there- 
fore it  is  no  ground  for  a  reversal  of  the  judgment.  Scott 
V,  Webster  J  44  Wis.  185 ;  Dousman  v.  Wia,  (&  L.  S,  M,  (&  S,  Co. 
40  Wis.  418;  Pormann  v.  Frede^  72  Wis.  226;  Bilgrien  v. 
Dawe,  91  Wis.  393.  Sec.  2829,  E.  S.  1878,  applies :  "  The  court 
shall,  in  every  stage  of  an  action,  disregard  any  error  or  de- 
fect in  the  pleadings  or  proceedings  which  shall  not  affect 
the  substantial  rights  of  the  adverse  party;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason  of  such  error  or 
defect."  That  has  often  been  said  to  cover  a  multitude  of 
harmless  errors.    It  promotes  quietude  and  peace  between 
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litigants  when  their  substantial  rights  have  been  eflfectually 
protected  by  the  judgment. 

The  foregoing  covers  all  questions  that  are  considered  of 
sufficient  importance  to.  require  mention  in  this  opinion.  The 
facts  forming  the  subject  of  controversy  are  established  by 
the  evidence  beyond  reasonable  controversy.  The  legal  con- 
clusions drawn  from  such  facts  by  the  trial  court  were  cor- 
rectly drawn.  Substantial  justice  has  been  done  by  the 
judgment  that  was  pronounced  and  from  which  the  appeal 
was  taken.    It  must  be  affirmed. 

By  the  CovH, —  So  ordered. 


George,  Eespondent,  vs.  Bbnjamik,  Appellant. 

September  BS  —  October  11, 1898, 

Parties:  Action  by  one  on  behalf  of  many:  Partnership:  Agreement  to 
contribute  to  land  syndicate:  Bemedies:  Pleading:  Definiteness, 

L  Thirty-one  persons,  by  written  agreement,  formed  a  "syndicate  "  to 
purchase,  manage,  and  seU  a  tract  of  land,  each  agreeing  to  con- 
tribute a  certain  sum  at  once  and  thereafter  to  pay  from  time  to 
time  such  sums  as  should  be  needed  for  payments  on  the  land. 
One  of  their  number  was  agreed  upon  as  trustee  to  hold  the  title 
to  the  land,  and  he  afterwards,  in  writing,  declared  a  trust  in  favor 
of  each  of  the  subscribers  to  the  extent  of  a  one-tliirty-first  inter- 
est in  the  land.  Meetings  were  held  and  assessments  made  to  meet 
the  payments  becoming  due  on  the  land.  Subsequently,  by  a  reso- 
lution adopted  at  a  meeting  of  the  subscribers,  plaintiff  was  au- 
thorized and  directed  to  bring  suit  in  his  individual  name,  for  and 
in  behalf  of  himself  and  his  associates,  to  coUect  the  amount  due  upon 
said  assessments  from  the  defendant,  one  of  the  subscribers,  who  had 
accepted  the  declaration  of  trust  and  had  attended  meetings,  but 
had  paid  only  the  first  assessment.  Held,  that  the  subscribers 
were  aU  united  in  interest  and  were,  in  legal  eifect,  partners,  so 
that  the  action  could  not  be  maintained  by  one  on  behalf  of  all, 
under  see.  2604^  B.  S.  1878,  either  on  the  ground  that  the  ques- 
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tion  was  one  of  a  common  or  general  interest  to  many  persons,  or 
on  the  groimd  that  the  parties  interested  were  so  numerous  that  it 
was  impracticable  to  bring  them  all  before  the  court. 

2,  The  action  in  the  nsune  of  one  only,  on  behalf  of  all,  could  not  be  sus- 
tained, in  such  case,  on  the  ground  that  the  syndicate  was  an  "  un- 
incorporated company  "  or  a  "  voluntary  association,"  nothing  hav- 
ing been  done  to  give  it  the  characteristics  of  such  organizations, 
except  to  elect  officers. 

8.  The  cause  of  action  stated  not  being  one  growing  out  of  the  trans- 
actions of  the  syndicate,  a  recovery  might  be  had  thereon  in  an 
action  by  the  proper  parties,  without  a  dissolution  of  the  partnership 
or  an  accounting. 

4  If ,  in  such  a  case,  the  defendant  desired  further  information  than 
was  contained  in  the  complaint  as  to  the  times  when  the  instal- 
ments became  due  on  the  land  contract,  his  remedy  was  by  motioi^ 
not  by  demurrer  to  the  complaint. 

Appeal  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D,  H.  Johnson,  Circuit  Judge.    Reversed. 

This  is  an  action  at  law,  brought  by  plaintiff  on  behalf  of 
himself  and  others,  to  recover  the  sum  of  $4,900,  claimed  to 
be  due  on  a  certain  contract,  under  circumstances  herein- 
after detailed.  The  complaint  contains  seven  causes  of  ac- 
tion, the  statement  of  one  being  all  that  is  necessary  for  the 
purpose  of  this  suit.  The  facts  alleged  are  substantially  as 
follows: 

On  July  2, 1892,  the  plaintiff,  defendant,  and  twenty-nine 
other  persons  entered  into  a  written  agreement,  as  follows: 

"  Know  all  men  by  these  presents,  that  we,  whose  names 
are  hereto  subscribed,  for  and  in  consideration  of  the  sum 
of  one  dollar  to  each  of  us  in  hand  paid  by  the  other,  the  re- 
ceipt whereof  is  hereby  confessed  and  acknowledged,  and 
for  and  in  consideration  of  the  prospective  profits  to  be  real- 
ized from  the  purchase,  management,  and  sale  of  about 
1,Y00  acres  of  land  under  contract  of  purchase  for  our  bene- 
fit at  Barrington,  in  the  state  of  Illinois,  and  for  and  on  ac- 
count of  other  good  and  valuable  considerations  to  each  of 
us  paid  by  the  other,  the  receipt  whereof  is  hereby  confessed 
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and  acknowledged,  we  do  hereby  stipulate,  covenant,  prom- 
ise, and  agree,  each  with  the  other,  as  follows: 

"  1st.  That  there  shall  be  organized  an  association  to  be 
known  as  the  Barrington  Land  Company,  or  some  other  ap- 
propriate title  to  be  hereafter  mutually  agreed  upon,  for  the 
purchase,  management,  and  sale  of  the  land  above  referred 
to  at  Barrington,  in  the  state  of  Illinois;  that  said  associa- 
tion shall  be  controlled  and  managed  by  a  board  of  direct- 
ors, and  proper  officers  to  be  selected  from  the  parties  in 
interest  therein. 

"  2nd.  That  prior  to  the  perfecting  of  the  organization 
aforesaid,  that  each  of  us  shall  contribute  towards  the  pre- 
liminary expenses  thereof,  and  to  provide  for  whatever 
money  shall  be  necessary  as  down  payments  to  secure  the 
title  to  said  property,  such  sums  from  time  to  time  as  may 
be  necessary  therefor. 

"  3rd.  That  each  of  us  shall  at  once  contribute,  towards 
the  purpose  specified,  the  sum  of  three  hundred  (300)  dollars, 
and  that  proceedings  will  be  taken,  as  soon  as  possible,  to 
perfect  said  organization  and  get  the  same  in  running  order; 
and  that  in  the  future,  from  time  to  time,  as  the  same  shall 
be  needed,  we  each  hereby  stipulate,  promise,  covenant,  and 
agree,  on  account  of  the  considerations  herein  expressed,  to 
pay  such  sum  or  sums  as  shall  be  needed  for  future  pay- 
ments on  said  property  as  the  same  are  demanded  and  re- 
quired by  the  parties  in  interest  herein.  These  agreements 
and  stipulations  are  made  upon  the  understanding  that  there 
is  now  under  contract  of  purchase,  as  aforesaid,  1,687  acres 
of  land,  at  an  average  cost  of  $117.03  per  acre." 

The  complaint  further  states  that  the  parties  to  this  con- 
tract did  not  become  incorporated,  but  by  agreement  be- 
<5ame  a  voluntary  association  under  the  name  of  the  Barring- 
ton Land  Syndicate;  that  Burton  Johnson,  one  of  the  parties 
to  the  agreement,  was  agreed  upon  as  trustee  to  hold  the  title 
to  the  land  mentioned,  who  accepted  the  trust,  and  there- 
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after,  in  writing,  declared  a  trust  in  favor  of  each  of  the 
parties  to  the  extent  of  ^  interest  in  the  land ;  that  each  was 
to  contribute  toward  the  purchase  price  in  accordance  with 
his  interest ;  that  defendant  accepted  the  declaration  of  trust, 
and  had  notice  of  and  participated  in  the  meetings  of  the 
syndicate;  that,  as  payments  became  due  on  the  land  con- 
tracts, meetings  were  held,  of  which  the  defendant  had  due 
notice,  and  such  assessments  were  made  on  each  member, 
from  time  to  time,  as  were  deemed  necessary  to  meet  the 
same;  that  all  of  the  parties  interested,  except  the  defend- 
ant  and  a  few  others,  have  paid  the  calls,  and  that  a  sum 
exceeding  $125,000  had  been  paid  in  and  used  for  the  bene- 
fit of  all  concerned;  that  the  calls  made  were  necessary  and 
needed  to  meet  the  demands  against  the  syndicate  on  the 
contracts  for  the  land  involved,  and  necessary  in  order  to 
prevent  loss  and  forfeiture  of  the  contracts,  and  that  the 
amount  demanded  from  the  defendant  was  his  proper  pro- 
portion of  the  same;  that  eight  calls  had  been  made,  and 
defendant  had  refused  to  pay  all  but  the  first  one;  that  on 
January  19, 1897,  the  plaintiff  was  elected  president  of  the 
syndicate,  and  at  the  same  time  a  treasurer  and  secretary 
was  elected;  that  at  a  meeting  on  January  M,  1897,  of 
which  all  members  had  written  notice,  a  resolution  was 
adopted,  authorizing  and  directing  the  plaintiff  to  take  legal 
proceedings  in  court  in  his  individual  name,  for  and  in  be- 
half of  himself  and  his  associates  in  said  enterprise,  against 
the  defendant,  to  collect  the  several  amounts  due  upon  the 
calls  or  assessments  theretofore  made.  Then  follows  an  alle- 
gation "  that  the  question  involved  in  this  action  is  one  of  a 
common  or  a  general  interest  to  many  persons,  and  that  the 
parties  interested  and  associated  herein  are  very  numerous, 
and  that  many  of  the  parties  interested  here  are  not  resi- 
dents of  the  state  of  Wisconsin,  but  are  residents  of  other 
states;  that  it  is  impracticable  to  bring  all  of  said  persons 
before  the  court;  that  this  action  is  brought  in  the  name  of 
Vol.  100—40 


Digitized  by  VjOOQIC 


626  SUPEEME  COURT  OF  WISCONSIN.         [100 

Gkorge  TS.  Benjamin. 

the  plaintiff,  one  of  said  parties,  at  the  instance  and  for  the 
benefit  of  the  whole,  as  in  such  cases  is  duly  provided  by 
statute." 

The  defendant  interposed  a  demurrer  to  each  cause  of  ac- 
tion on  the  grounds,  among  others,  that  the  plaintiff  had  not 
legal  capacity  to  sue;  that  there  was  a  defect  of  parties 
plaintiff  and  defendant;  and  that  the  complaint  did  not 
state  facts  suflBcient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  and  from  the  order  entered  thereon 
this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Timlm  &  Glicks- 
man^  and  oral  argument  by  Ifatham,  OlicJcsrrKm. 

For  the  respondent  there  was  a  brief  by  Rogers  cfe  Mann^ 
and  Orren  T.  Willidms,  and  oral  argument  by  Mr.  WiUiams, 
They  contended,  inter  aHa^  that  an  action  can  be  maintained 
upon  the  subscription  contract  set  out  in  the  complaint, 
under  the  circumstances  alleged  therein,  against  the  defend- 
ant, to  recover  of  him  his  proportion  of  what  he  agreed  to 
contribute  for  the  purchase  and  payment  of  the  property. 
The  agreement  has  all  the  essential  elements  of  a  valid  con- 
tract: Capable  parties,  subject  matter,  meeting  of  minds,  a 
valuable  consideration,  expressive  words.  It  has  been  exe- 
cuted by  most  of  the  parties  and  in  part  by  the  defendant. 
It  has  been  acquiesced  in  fully  by  him,  and  he  has  not  with- 
drawn or  been  released.  By  signing  the  promise  to  pay  he 
gave  the  "  parties  in  interest "  power  to  demand  and  require 
him  to  pay  his  proportion  of  money  as  the  same  was  re- 
quired for  future  payments.  If  the  contract  is  a  jt^^e-part- 
nership  subscription  agreement,  the  courts  may  enforce  it 
without  dissolving  the  partnership  and  distributing  the  re- 
siduum. Lathrqp  v.  Knwpp^  27  Wis.  215,  221,  223,  and  cases 
cited;  Brown  v.  StoerJcel^  14c  Mich.  269;  Sheehy  v.  BlaJce,  72 
Wis.  411;  Domlury  Comet  Bcmd  v.  Bewn^  54  N.  H.  526;  Os- 
horn  V,  Crosby^  63  id.  585;  Bromley  v.  WiUiam^,  32  Beav. 
177,  188;  Stevick,  Unincorporated  Asso.  63-65;  JEdinboro^ 
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Academy  «?.  Robinson^  3Y  Pa.  St.  210;  Eichhaum  v.  Irona^  6 
Watts  &  S.  67;  Lafayette  Co.  M.  Corp.  v.  Maroon,  73  Wis. 
627;  Seventh  Day  Bajptmt  M,  Fund  v.  Saunders^  84  id.  670; 
Cook,  Stock  (2d  ed.),  §  608;  WaUworth  v.  Holt,  4  Mylne  & 
C.  619 ;  Cockbum  v.  Thompson,  16  Yes.  321 ;  Cha/noey  v.  May, 
Finch,  Precedents  in  Ch.  692;  Knowlea  v.  Ha/ughton,  11  id. 
168;  SioTiena  v.  Congreve,  4  Euss.  662;  Taylor  v.  Salmon,  4 
Mylne  &  C.  134;  McDowell  v.  Joice,  149  HI.  124;  Piatt  v. 
Colvin,  60  Ohio  St.  703;  Hay  v.  Powers,  134  Mass.  22;  JVew- 
ell  V.  Borden,  128  id.  31;  Gary  v.  HolTnes,  16  Gray,  127; 
Egam,  v,  Bonacum,  38  Neb.  677;  BuU  v.  Coe,  77  Cal.  54; 
S.  C.  11  Am.  St.  Eep.  235;.  Venning  v.  LecTcie,  13  East,  7; 
JSTewT/y  v.  Ha/rreU,  99  N.  0.  149;  S.  G.  6  Am.  St.  Eep.  603, 
and  note;  Boughner  v.  Blach,  83  Ky.  621;  Morris  v.  Da/vis, 
31  S.  W.  Eep.  850;  Rashins  v.  Gurram.,  43  Pac.  Eep.  659; 
Whiteside  v.  N'oyac  Cottage  Asso.  142  N.  T.  586 ;  Liggett  v. 
Ladd,  17  Oreg.  89,  and  cases  cited.  Eecovery  may  be  had 
upon  subscriptions  after  work  has  been  done  and  debts  con- 
tracted upon  the  faith  of  the  subscription.  Chambers  v.  Cal- 
houn, 56  Am.  Dec.  583 ;  Farrrvington  Academy  v.  AUen,  7  id. 
201;  Phillips  Academy  v.  Da^is,  6  id.  162;  Homes  v,  Da/na, 
7  id.  66 ;  Hyerss  v.  Preshyteriam,  Congregation  of  Blosshv/rg, 
33  Pa.  St.  114;  Robinson  v.  Hohinson,  10  Me.  240.  The  lia- 
bility of  the  subscribing  members  of  a  voluntary  association 
may  be  enforced  by  a  suit  at  law.  Cook,  Stock  (2d  ed.), 
§  508;  Townsend  v.  Ooewey,  19  Wend.  424;  Bullock  v.  Fed- 
mouth  &CH  T  R.  Co.  86  Ky.  184;  Dicey,  Parties,  156; 
Gibbons  v.  Grin^el,  79  Wis.  365 ;  Superior  Consolidated  Land 
Go.  V.  Bickford,  93  id.  222;  Davis  (&  Rankin  B.  (&  Mfg.  Go. 
V.  Jones,  66  Fed.  Eep.  124;  Clark  v.  Rtmisey,  62  N.  T.  Supp. 
417.  The  action  was  properly  brought  in  the  name  of  the 
plaintiff.  The  facts  set  out  in  the  complaint  bring  the  case 
within  sec.  2604,  E.  S.  1878.  Stevens  v.  Brooks,  22  Wis.  696; 
Merchants^  Bank  v.  Chandler,  19  id.  434;  Clarke  v.  Clarke, 
29  K  T.  Supp.  338;  Morris  v.  Davis,  31  S.  W.  Eep.  860; 
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Supers  of  Iowa  Co.  v.  M.  P.  R.  Go.  24  Wis.  93;  NwH  v. 
Clifford,  55  id.  161;  WiOa/rd  v.  Comstoch,  58  id.  565;  1  Wait, 
Prac.  116, 117;  Corey  v.  Shermcm,  96  Iowa,  114;  DaHaa  v. 
ColumMa  I.  <6  S.  Co.  158  Pa.  St.  444;  PlaU  v.  Colvin,  50 
Ohio  St.  703 ;  Frederick  v.  Douglas  Co.  96  Wis.  411 ;  Bromley 
V.  Williams,  32  Beav.  177;  Ziederhram  S.  Soc.  v.  Oermomia 
Turn-Vereiny  163  Pa.  St.  265;  Zeech  v.  Sarris,  2  Brewster, 
571;  PMj^  V.  Jones,  20  Pa.  St.  260;  Story,  Eq.  PL  §  116; 
San  Diego  Water  Co.  v.  San  Diego  Fhime  Co.  29  L.  R.  A. 
842;  Indiana,  I.  d&  I  R.  Co.  v.  SwamuHZ^  30  id.  290;  Snow 
V.  Wheeler,  113  Mass.  179. 

Baedeen,  J.  Two  questions  are  involved  on  this  appeal: 
(1)  Is  there  a  defect  of  parties  plaintiff  ?  (2)  Does  the  com- 
plaint state  a  cause  of  action  ? 

1.  The  plaintiff  seeks  to  justify  the  maintenance  of  this  ac- 
tion by  himself,  and  on  behalf  of  others,  under  R.  S.  1878,  sec. 
2604.  This  section  reads  as  follows :  "  Of  the  parties  to  the 
action,  those  united  in  interest  must  be  joined  as  plaintiffs 
or  defendants;  but  if  the  consent  of  any  one  who  should  be 
joined  as  plaintiff  cannot  be  obtained,  he  may  be  made  a  de- 
fendant, the  reason  thereof  being  stated  in  the  complaint; 
and  when  the  question  is  one  of  a  common  or  general  interest 
of  many  persons,  or  when  the  parties  are  very  numerous,  and 
it  may  be  impracticable  to  bring  them  all  before  the  court, 
one  or  more  may  sue  or  defend  for  the  benefit  of  the  whole." 

As  a  reason  why  this  action  is  brought  in  the  name  of  the 
plaintiff  alone,  the  complaint  alleges  that  "  the  question  in- 
volved in  this  action  is  one  of  a  common  or  general  interest 
to  many  persons,  and  that  the  parties  interested  and  asso- 
ciated herein  are  very  numerous,  and  that  many  of  the  per- 
sons interested  herein  are  not  residents  of  the  state  of  Wis- 
consin, but  that  they  are  residents  of  other  states;  that  it  is 
impracticable  to  bring  all  of  said  persons  before  the  court." 
He  seeks  to  sustain  his  right  to  maintain  this  action  on  the 
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two  grounds  mentioned  in  the  statute, —  that  the  question 
involved  is  one  of  common  and  general  interest  of  many  per- 
sons, and  that  the  parties  are  very  numerous,  and  it  is  im- 
practicable to  bring  them  all  before  the  court.  As  stated  in 
Day  V.  BuckmgKamh^  87  "Wis.  215,  and  repeated  in  Freder^ 
ick  V.  Douglas  Co.  96  Wis.  411,  this  statute  has  been  construed 
as  merely  re-enacting  the  rules  which  prevailed  in  equity, 
and  which  otherwise  might  have  been  held  to  be  abolished 
by  the  Code.  So,  also,  it  has  been  held  that,  when  the  ques- 
tion is  one  of  common  or  general  interest,  the  action  may  be 
brought  by  one  or  more  for  the  benefit  of  all  who  have  such 
common  or  general  interest,  without  showing  that  the  par- 
ties are  even  numerous,  or  that  it  would  be  impracticable  to 
bring  them  all  before  the  court.  McKemie  v.  L^AmaureuXy 
11  Barb.  516;  Barb.  Parties,  50,  61.  Bliss,  Code  PI.  §  79, 
says:  "This  rule  is  in  harmony  with  the  requirement  that 
all  the-  parties  plaintiff  must  have  a  joint  or  common  inter- 
est, and  the  interest  of  the  parties  represented  must  appear 
to  be  such  as  to  entitle  them,  were  they  all  before  the  court, 
to  maintain  the  action  in  their  own  names.  It  is  therefore 
simply  a  rule  of  convenience,  and,  though  pertaining,  like 
other  general  rules,  to  all  cases  to  which  it  is  applicable,  yet 
in  practice  it  will  seldom  be  appealed  to  except  in  actions 
heretofore  called  equitable."  It  requires  but  a  mere  inspec- 
tion of  the  complaint  to  show  that  the  claim  that  the  ques- 
tion involved  in  this  action  is  "  one  of  common  or  general 
interest  to  many  persons "  is  not  justified  by  the  facts  al- 
leged. On  the  contrary,  the  complaint  shows  that  the  ques- 
tion involved  arises  out  of  contract,  personal  to  each  one  of 
the  subscribers  to  it.  It  shows  positively  and  definitely  that 
aU  are  united  in  interest.  Each  subscriber  to  the  contract 
agrees  with  every  other  subscriber  that  he  will  "  pay  such 
sum  or  sums  as  shall  be  needed  for  future  payments  on  said 
property,  as  the  same  are  demanded  and  required  by  the  par- 
ties in  interest  herein."    McKemie  v.  DAmov/r&uXy  aujyraj  is 
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an  instructive  case  on  this  point.  Bliss,  Code  PI.  §§  80,  81 ; 
Pomeroy,  Code  Eem.  §  390  et  seq.  It  would  seem  too  plain 
for  argument  that  the  complaint  fails  to  state  any  fact  which 
shows  that  the  parties  to  this  contract  have  a  common  or 
general  interest  which  would  enable  each  to  maintain  an  ac- 
tion in  his  own  name  if  he  was  before  the  court. 

As  to  the  second  ground  relied  on,  the  statute  does  not 
require  any  question  of  common  or  general  interest  to  this 
great  number.  It  is  based  upon  the  fact  that  the  parties 
are  so  numerous  that  it  is  really  impracticable  to  make  them 
all  actual  plaintiflfs.  It  is  perhaps  difficult  to  say  just  where 
the  line  should  be  drawn;  just  how  few  or  how  numerous 
the  parties  must  be  to  get  within  the  lines  of  the  statute. 
Under  the  rule  in  equity,  it  was  held  that  twenty  creditors 
interested  in  real  estate,  the  subject  of  litigation,  was  not  so 
large  a  number  as  that  the  court  would  allow  a  few  to  rep- 
resent the  others.  Harrison  v.  Stewcurdson^  2  Hare,  530.  In 
New  York  it  was  held  that  the  number  thirty-five  was  not 
sufficiently  great  to  allow  a  few  to  represent  the  many. 
Eirk  V.  Tbtmffj  2  Abb.  Prac.  453.  Clekkb,  J.,  said:  "But 
this  is  not  a  case  in  which  it  is  impracticable  to  bring  all  the 
plaintiflfs  before  the  court.  Their  number  is  thirty-five,  and, 
although  perhaps  too  numerous  not  to  make  it  somewhat 
inconvenient  to  the  pleader  to  recount  their  names,  it  is  cer- 
tainly not  impracticable  to  do  so;  and  without  a  very  ob- 
vious necessity  the  court  should  always  require  that  all  the 
persdns  in  the  action  should  appear  by  their  individual  and 
real  names.*'  The  fact  that  all  the  parties  to  the  contract 
are  united  in  interest  affords  a  sufficient  reason  for  holding 
that  they  are  necessary  parties  to  the  action.  Dicey,  Par- 
ties, Eule  13,  p.  104,  says:  "All  the  persons  with  whom  a 
contract  is  made  must  join  in  an  action  for  a  breach  of  it." 
But  in  this  case  the  parties  sustain  such  relations  to  each 
other  as  in  legal  eflfect  makes  them  partners.  No  other  con- 
struction can  be  given  to  the  contract,  and  their  acts  under 
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it,  without  doing  violence  to  the  plainest  legal  principles. 
1  Chitty,  PL  13,  says:  "  It  is  a  general  rale  that,  in  the  case 
of  partners,  all  the  members  of  the  firm  should  be  plaintiffs 
in  an  action  upon  a  contract  made  with  the  firm;  nor  can 
any  private  arrangement  by  the  firm  that  one,  only,  of  the 
parties  shall  bring  the  action,  give  him  the  right  to  sue 
alone."  And  Dicey  (Parties,  p.  149)  says  that  this  holds  good 
even  though  the  company  consist  of  a  hundred  persons. 
Neither  can  the  action  be  sustained  on  the  ground  that  the 
alleged  syndicate  is  an  "unincorporated  company"  x)r  a 
^'  voluntary  association."  It  does  not  appear  that  they  have 
done  anything  to  give  it  the  characteristics  of  such  organi- 
zations, except  to  elect  officers.  So,  in  whatever  view  we 
consider  the  case,  we  are  unable  to  see  how  the  plaintiflf  can 
maintain  this  action  alone. 

2.  Had  there  not  been  a  defect  of  parties  plaintiff,  we  feel 
quite  well  satisfied  that  this  action  is  properly  founded. 
The  contract  set  out  in  the  complaint,  and  their  proceedings 
under  it,  make  the  parties  thereto  partners  in  legal  effect. 
But  it  is  said  one  partner  cannot  sue  another  upon  a  demand 
arising  out  of  partnership  transactions.  Unquestionably 
that  is  the  law,  but  the  difficulty  is  that  it  has  no  applica- 
tion to  the  facts  of  this  case.  The  cause  of  action  stated 
is  not  one  growing  out  of  the  transactions  of  the  syndicate. 
It  is  based  upon  a  direct  and  positive  promise  of  defendant 
with  all  his  associates  to  pay  money  for  a  given  object.  Ee- 
lying  upon  these  mutual  promises,  over  $125,000  has  been 
paid  in  and  devoted  to  the  purpose  agreed  upon.  Defend- 
ant has  received  and  retained  his  interest  in  the  company. 
Surely,  he  is  in  no  position  to  say  there  must  be  a  dissolu- 
tion and  an  accounting  before  he  will  pay  his  just  share 
towards  carrying  on  the  proposed  enterprise.  The  books 
are  full  of  cases  sustaining  the  defendant's  liability,  and  the 
right  of  the  other  parties  to  compel  payment  of  the  amount 
in  default.    Cowbk,  J.,  in  Glover  v.  Tuchj  24  Wend.  153, 
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says:  ^^  Wheo,  as  in  the  case  before  us,  the  coyenant  is  to 
make  specific  advances  for  the  purpose  of  launching  a  part- 
nership, I  presume  the  right  to  an  action  was  never  ques- 
tioned." "The  objection  that  the  articles  of  agreement 
between  plaintiff  and  defendants  constituted  a  partnership, 
in  consequence  of  which  the  plaintiff's  remedy  lies  in  a  court 
of  equity  only,  is  thus  answered  by  CoUyer,  Partnership,  132 
[Perkins*  ed.  §  246] :  *  One  partner  may  maintain  an  action 
of  covenant  against  his  copartner,  whether  the  covenant  be 
to  pay  any  sum  or  do  any  act  for  the  purpose  of  only  launch- 
ing the  partnership,  or  whether  it  be  to  perform  any  of  the 
articles  after  the  partnership  has  commenced.  An  action 
of  covenant  will  lie,  although  there  may  be  accounts  be- 
tween the  parties  which  require  unraveling  in  equity.'  ^ 
Bates  on  Partnership  lays  down  a  similar  rule  at  §  876. 
George  v.  Harris^  4  N.  H.  533 ;  PiUslv/ry  v.  PUUhuryj  20 
N.  H.  90;  CoUamer  v.  Foster^  26  Vt.  764;  WUUama  v.  Henr 
ahoAJo^  11  Pick.  79;  Sprout  v.  Crowley^  30  Wis.  187;  Laihrop 
V.  Kna^pp^  27  Wis.  214.  This  latter  case  was  one  in  which 
the  facts  were  quite  parallel  with  the  case  at  bar,  and  is  di- 
rectly in  point  on  the  question  of  compelling  the  defendant 
to  contribute  as  he  agreed  to.  The  case  of  McMahon  v. 
Ba/uhry  47  N.  T.  67,  so  much  relied  upon  by  defendant,  is 
really  a  world  wide  from  the  case  under  consideration.  The 
facts  which  distinguish  it  from  this  case  will  become  ap- 
parent from  a  mere  inspection  of  the  case,  and  it  is  not  nec- 
essary to  mention  them  here. 

The  other  objections  urged  to  the  complaint  are  purely 
technical,  and  cannot  be  reached  by  demurrer.  If  the  de- 
fendant desires  further  information  as  to  the  times  when  the 
instalments  become  due  on  the  land  contracts  held  by  the 
trustee,  he  can  secure  it  by  motion. 

By  the  Cowrt, —  The  order  of  the  circuit  court  is  reversed, 
and  the  case  is  remanded  for  further  proceedings  according 
to  law. 
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Stark,  Execator,  and  others,  Appellants,  ts.  Condb,  Eespond- 

ent. 

September  tS—  October  11, 189S. 

WiUa:  Tegtamentary  trusts:  Determination  of  legatee's  fliness  to  take 
bequest:  Condition  precedent:  Impossibility  of  performance:  Fail- 
ure  of  bequest, 

1.  A  testator  bequeathed  a  sum  of  money  to  his  executor,  as  trustee,  for 

the  use  and  benefit  of  a  nephew,  C,  upon  the  limitation  and  condi- 
tion that  it  should  be  kept  invested  until  C.  reached  the  age  of 
thirty  years,  at  which  time  if  said  trustee  deemed  C  competent  to 
care  for  and  make  proper  use  of  said  sum  he  was  to  pay  it  over  to 
him;  but  if  for  any  reason  said  trustee  should  then  be  of  opinion 
that  C.  would  not  prudently  and  properly  use  and  manage  said 
sum,  and  that  it  could  not  safely  be  intrusted  to  him,  he  was  not  to 
be  entitled  thereto,  and  the  money  was  bequeathed  to  the  surviving 
children  of  a  brother  and  sister.  The  testator  did  not  die  until 
eleven  months  after  G.  became  thirty  years  of  age.  Held,  that  the 
trustee  had  no  right  to  determine  C.*s  fitness  or  unfitness  to  take 
the  bequest  Cassoday,  C  J.,  is  of  the  opinion  that  the  trustee  had 
such  right 

2.  In  such  case,  a  determination  by  the  trustee  upon  the  question  of 

Cs  fitness  to  manage  and  care  for  the  money  thus  bequeathed  to 
him  when  the  latter  became  thirty  years  of  age  was  a  condition 
precedent  to  the  vesting  of  the  legacy;  and,  performance  having 
become  impossible  by  reason  of  the  expiration  of  the  time  limited 
prior  to  the  death  of  the  testator,  the  bequest  failed,  and  the  trust 
fund  passed  to  the  residuary  legatee  under  a  residuary  clause  in 
the  wilL 

Appeal  from  a  judgment  of  the  circtiit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Heversed. 

The  facts  are  stated  in  the  opinion. 

For  the  appellants  there  was  a  brief  by  Msh,  Ca/ry^  Upham 
dk  Black  and  Sta/rJc  <&  Hamsen^y  and  oral  argument  by  Jolm 
T.  Fish.  They  argued,  among  other  things,  that  the  legacy 
in  question  was  given  to  and  vested  in  the  executor,  as 
trustee,  and  did  not  vest  in  interest  in  Conde  upon  the  death 
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of  the  testator.  The  gift  was  subject  to  the  precedent  con- 
dition that  the  trustee  should  be  of  opinion  and  should  de- 
termine, in  the  exercise  of  his  best  judgment,  that  Conde 
was  competent,  upon  reaching  the  age  of  thirty  years, "  there- 
after to  care  for,  manage,  and  use  the  sum  in  question  pru- 
dently and  properly."  Finlay  v.  Ki/ng^a  Lessee^  3  Pet.  346, 
374;  2  Williams,  Ex'rs  (7th  Am.  ed.),  514, 515, 520, 521, 527- 
530;  1  Eoper,  Legacies,  565,  567;  Lowndes,  Legacies,  167; 
Hanwn  v,  Oraham^  6  Ves.  244;  Atkins  v.  Hiccocks,  1  Atk. 
500;  Atkinson  v.  Turner ^  2  id.  41;  Elton  v.  Elton^  3  id.  504; 
Scott  V.  Westy  63  Wis.  566;  Weister  v.  Morris,  66  id.  366, 383; 
JSaker  v.  Estate  of  McLeod,  79  id.  534,  541;  McGwrtmey  v, 
Oshum,  118  111.  4C»3 ;  Eingman  v.  Harmon,  131  id.  171 ;  Ever- 
itt  V.  Everitt,  29  N.  Y.  74;  McGiUis  v.  McGiUis,  154  id.  532, 
540;  Dujpre  v.  Thompson,  8  Barb.  537;  Yamderpod  v.  Zoew, 
112  N.  T.  167,  181.  The  conditions  in  the  bequest  and  the 
intervention  of  the  trustee  conclusively  show  that  no  gift 
was  intended,  in  any  sense,  until  the  time  appointed  and  the 
decision  of  the  trustee,  both  of  which  were  required  to  pre- 
cede the  vesting  of  any  right  or  interest  in  the  bequest  on 
the  part  of  Conde.  Warner  v.  Durant,  76  N.  T.  133, 136; 
DelafieUv.  Shipman,  103  id.  463;  Scqfidd  v.  OlcoU,  120  111. 
372, 373 ;  Rushmore  v.  Htcshmore,  12  N.  Y.  Supp.  776 ;  Bums 
V.  Clark,  37  Barb.  496;  West  v,  Moore,  37  Miss.  114;  HeuJ" 
^.  Colerna/n,  30  W.  Va.  171;  Ja7'ioe  v.  Hey,  122  Mo.  341. 
See,  also,  cases  of  condition  precedent  cited  in  notes  to  2 
Williams,  Ex'rs,  558.  The  respondent  can  establish  no  claim 
to  the  legacy  except  through  the  action  of  the  executor,  as 
the  gift  was  expressly  made  contingent  upon  such  action. 
He  has  acted,  and  his  decision  adverse  to  Conde  is  valid  and 
binding,  and  the  legacy  is  due  and  should  be  paid  to  the 
nephews  and  nieces  of  the  testator,  to  wit,  the  surviving 
children  of  Joshua  Stark  and  Sarah  Jane  Smith. 

For  the  respondent  there  was  a  brief  by  J.  W,  Wegner  and 
Timlin  &  Glicksman,  and  oral  argument  by  W.  H.  Timlin  and 
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Mr,  Wegner.  Thoy  contended,  inter  aUa^  that  Conde  took  a 
vested  interest.  The  determination  by  the  execntor  is,  as  to 
him,  a  condition  subsequent;  as  to  the  bequest  to  the  children 
of  Joshua  Stark  and  Sarah  Jane  Smith,  a  condition  prece- 
dent. Chaplin,  Suspension  of  Power  of  Alienation,  §  56; 
Baker  v.  JEdate  of  McLeod^  79  Wis.  534;  Chaplin,  Express 
Trusts  &  Powers,  495,  496;  Waster  v.  Mory^ie,  66  Wis.  366; 
Burnhwm  v,  Bv/rnham^  79  id.  557;  Steams  v.  Godfrey^  16  Me. 
160,  and  cases  cited;  Brown  v.  Evam^^  34  Barb.  694;  Ma/rtin 
V.  BaUou,  13  id.  119, 136;  Taylor  v.  Wendel,  4t  Bradf.  324; 
Boies  V.  Wilcox,  40  Barb.  286;  1  Roper,  Legacies,  619;  Sco- 
afield  V.  Oloott,  120  111.  362,  and  cases  cited ;  Hawkins  v.  Boh- 
ling,  168  id.  214.  Conde  having  reached  thirty  in  the  lifetime 
of  the  testator,  and  the  latter  having  made  no  change  in  his 
will  and  in  no  way  declared  Conde  unworthy,  it  must  be  pre- 
sumed that  his  conduct  had  the  approval  of  the  testator,  and 
the  conditions  and  limitations  upon  the  devise  to  him  were 
gone.  ParneU  v,  Lyon,  1  Ves.  &  B.  479;  Smith  v.  Cowdery, 
3  Sim.  &  S.  358;  Parker  v.  Pa/rker,  123  Mass.  584;  Wheeler  v. 
Warner,  1  Sim.  &  S.  304;  Boss  v.  Boss,  140  Ind.  551 ;  Morse  v. 
Hay  den,  82  Me.  227;  Nunnery  v.  CaHer,  5  Jones  Eq.  (N.  C), 
S70. 

Cassodat,  C.  J.  It  appears  from  the  record  that  the  tes- 
tator, Edwards  J.  Stark,  of  Milwaukee,  died  February  4, 1897, 
leaving  a  will  made  and  dated  December  17, 1889,  which 
was  proved  and  admitted  to  probate  March  2, 1897,  and  let- 
ters testamentary  were  thereupon  issued  to  the  plaintiff 
Cha/rles  O.  Stark.  The  fifth  clause  of  the  will  is  as  follows, 
to  wit:  "I  give  and  bequeath  to  my  brother  Charles  O. 
Stark,  of  the  city  of  Milwaukee,  Wisconsin,  as  trustee,  the 
sum  of  ten  thousand  ($10,000)  dollars,  in  trust  for  the  use 
and  benefit  of  my  nephew  Cha/rles  Edward  Conde,  of  the 
Baid  city  of  Milwaukee,  but  upon  the  following  limitations 
and  conditions,  to  wit:  Said  sum  shall  be  invested  by  said 
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trustee  as  soon  after  the  same  shall  come  to  his  hands  as 
may  be,  and  shall  be  kept  invested  by  him  until  my  said 
nephew  attains  the  age  of  thirty  years;  and  if  at  that  time 
said  trustee  deems  my  said  nephew  competent  to  care  for 
and  make  prudent  and  proper  use  of  the  said  sum  of  ten 
thousand  ($10,000)  dollars,  and  is  of  the  opinion  that  it  is 
safe  and  advisable  to  do  so,  he  shall  then  pay  over  to  my  said 
nephew,  ChoHes  Edma/rd .  Conde^  said  sum  of  ten  thousand 
($10,000)  dollars,  with  interest  thereon  at  the  rate  of  five 
per  cent,  per  annum  from  the  time  he  first  invests  said  sum 
until  the  day  of  payment  thereof;  but  if,  in  consequence  of 
the  business  habits  or  personal  conduct  of  said  Charles  Ed- 
ward Conde^  or  for  any  other  reason,  said  trustee,  in  the  ex- 
ercise of  his  best  judgment,  shall  be  of  the  opinion  that  my 
said  nephew,  when  he  reaches  the  age  of  thirty  years,  will 
not  thereafter  prudently  and  properly  manage  and  use  the 
said  principal  sum,  and  that  the  same  cannot  be  safely  in- 
trusted to  him,  then  said  ChaHes  Edward  Conde  shall  not  be 
entitled  to,  and  is  not  to  receive,  the  aforesaid  sum  of  ten 
thousand  ($10,000)  dollars  and  interest,  or  any  part  thereof; 
and  in  that  event  I  give  and  bequeath  said  principal  sum, 
with  the  aforesaid  interest  thereon,  to  the  then  surviving 
children  of  my  brother  Joshua  Stark,  and  of  my  sister  Sarah 
Jane  Smith,  share  and  share  alike,  the  said  principal  sum 
and  interest  to  be  then  immediately  paid  to  such  surviving 
children  of  my  said  brother  and  sister  last  named."   ' 

The  executor  proceeded  to  administer  the  estate  in  accord- 
ance with  the  will.  On  October  2, 1897,  he  filed  with  the 
county  court  his  petition  giving  an  account  of  his  adminis- 
tration, and  praying,  among  other  things,  for  a  constructioni 
of  the  fifth  paragraph  of  the  will  quoted.  Upon  due  notice 
given  and  hearing  had,  the  county  court,  May  4, 1898,  ad- 
judged and  decreed  that  the  executor  of  the  will  should  pay 
the  sum  of  $10,000,  with  interest,  if  any,  mentioned  in  the 
fifth  item  or  paragraph  of  the  will,  to  Framk  G.  Stark^  Kate 
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A,  Inbuschy  Alice  Smithy  Mary  Spencer y  Carrie  Smithy  and 
William  Stark  Smithy  children  of  Joshua  Stark  and  Sarah 
Jane  Smith,  respectively.  From  that  judgment  Charles  Ed- 
ward Conde  appealed  to  the  circuit  court. 

Upon  the  hearing  of  such  appeal  it  was  found  by  the  cir- 
cuit court,  as  matters  of  fact,  in  eflfect,  that  Edwards  J.  Stark 
died  testate  February  4,  1897;  that  his  last  will  and  testa- 
ment was  duly  admitted  to  probate  March  2,  1897;  that 
Clia/rles  Q.  StarTcy  the  executor  named  therein,  was  duly  ap- 
pointed and  qualified  as  such  executor,  and  has  since  been 
acting  as  such;  that  such  executor  has  in  his  hands,  ready 
for  distribution,  money  sufficient  to  pay,  satisfy,  and  dis- 
charge all  the  legacies  in  the  will  provided  for;  that  Edwards 
J.  Stark  was  a  bachelor,  and  at  the  time  of  his  death  left  him 
surviving,  as  his  only  heirs  at  law,  three  brothers  and  two 
sisters,  and  the  said  Charles  Edwa/rd  Conde^  the  latter  being 
the  only  child  of  a  deceased  sister  of  the  testator;  that  the 
names  of  the  brothers  of  the  testator  surviving  him  are 
Joshua  Stark,  Cha/rlea  O.  Sta/rTc^  and  Theodore  F.  Stark,  and 
the  names  of  his  sisters  are  Maria  H.  Stkrk  and  Sarah  Jane 
Smith;  that  the  will  contained,  among  other  provisions  re- 
lating to  other  legacies  or  bequests,  the  fifth  paragraph, 
quoted ;  that  Cha/rles  Edward  Conde  was  bom  March  3, 1866 ; 
that  his  mother  was  a  sister  of  the  testator,  and  died  in  1877; 
that  Charles  Edward  Conde  arrived  at  thirty  years  of  age 
March  3,  1896;  that  the  testator  did  not  die  until  about 
eleven  months  afterwards;  that  the  children  of  Joshua  Stark 
surviving  at  the  date  of  the  testator's  death  were  Frank  G, 
Sta/rk  and  Kate  A,  Inbusch^  and  that  the  children  of  Sarah 
Jane  Smith  surviving  at  the  same  date  were  Alice  Smithy 
Mary  Spencer ^  Carrie  Smith,  and  William  Stark  Smith,  all  of 
whom  are  still  living  and  of  the  age  of  twenty-one  years 
and  upward. 

As  conclusions  of  law  the  court  found,  in  effect,  that,  under 
the  terras  of  the  will  quoted,  the  legacy  of  $10,000  vested  in 
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interest  in  Charles  EdAJoa/rd  Conde  at  the  date  of  the  testa- 
tor's death;  that  the  limitations  and  conditions  concerning 
the  same,  contained  in  the  will,  are  in  the  nature  of  condi- 
tions subsequent,  and  impossible  of  performance  as  specified 
in  the  will ;  that,  the  testator  having  lived  until  after  Charles 
Edward  Conde  reached  the  age  of  thirty  years,  the  exec- 
utor had  no  right  or  power  to  determine  that  he  would  not 
prudently  or  properly  manage  and  use  the  legacy,  or  that 
the  same  could  not  be  safely  intrusted  to  him,  or  that  he 
could  not  have  it  for  any  other  reason;  that  the  time  within 
which  such  determination  should  have  been  made  had  ex- 
pired prior  to  the  death  of  the  testator;  that  the  legacy  hav- 
ing vested  in  interest  in  ChaHes  Edward  Conde^  nothing 
could,  under  the  will  and  the  attending  circumstances,  occur 
subsequently  to  divest  it;  that  the  proper  construction  of  the 
will  required  the  executor  to  pay  over  to  Charles  Edward 
Conde  the  legacy  of  $10,000,  upon  demand  by  him;  that 
Charles  Edwa/rd  Conde  is  entitled  to  his  costs  and  disburse- 
ments, to  be  paid  out  of  the  estate. 

From  the  judgment  entered  thereon  accordingly  the  plaint- 
iffs bring  this  appeal. 

Of  course,  the  will  did  not  become  effectual  until  the  tes- 
tator died  and  the  same  had  been  admitted  to  probate.  Scott 
V.  Westy  63  "Wis.  555.  The  bequest  is,  in  effect,  to  the  executor, 
as  trustee,  in  trust  for  the  use  and  benefit  of  Conde  upon  the 
conditions  and  limitations  that  he  (the  trustee)  would  keep 
the  sum  mentioned  invested  until  Conde  should  attain  the 
age  of  thirty  years;  and  that  ^^ifat  that  time  said  trustee  " 
should  deem  Ccmde  "  competent  to  care  for  and  make  prudent 
and  proper  use  of  the  said  sum,"  and  should  be  of  the  opinion 
that  it  would  be  safe  and  advisable  to  do  so,  "  then  "  he  was 
thereby  required  to  pay  it  over  to  Conde;  but  if,  in  conse- 
quence of  Conde^s  business  habits  or  personal  conduct,  or  for 
any  other  reason,  said  trustee,  in  the  exercise  of  his  best 
judgment,  should  at  that  time  be  of  the  opinion  that  Conde 
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would  not  thereafter  prudently  and  properly  manage  and 
use  such  bequest,  and  that  the  same  could  not  safely  be  in- 
trusted to  him,  then  he  was  not  to  give  it  to  him,  but  the 
same  was  thereby  bequeathed  to  the  other  persons  therein 
named.  It  appears  that  December  1, 1895,  fourteen  months 
prior  to  the  testator's  death,  Conde  was  discharged  from  the 
service  of  Stark  Bros.  Co.,  in  which  he  had  been  employed  for 
several  years,  on  account  of  repeated  acts  of  dissipation  and 
other  irregularities  of  conduct  which  unfitted  him  for  busi- 
ness; and  that  in  consequence  of  his  business  habits  and  per- 
sonal conduct  the  executor  did  not,  on  the  day  and  year  last 
mentioned,  nor  at  any  time  subsequently,  deem  him  com- 
petent to  care  for  or  make  prudent  or  proper  use  of  the  be- 
quest mentioned,  nor  was  the  executor  at  any  time  of  the 
opinion  that  it  would  be  safe  or  advisable  to  intrust  Conde 
with  such  bequest.  The  manifest  purpose  of  the  testator 
was  to  "  give  and  bequeath  "  the  sum  mentioned  to  his  ex- 
ecutor, as  trustee,  and  to  be  held  by  him  in  trust,  and  not 
paid  over  to  anybody,  until  Conde  should  become  thirty 
years  of  age;  and  that  ^Hf  at  that  time  mid  trustee  "  should, 
in  the  exercise  of  his  best  judgment,  be  of  the  opinion  that 
Condeh  business  habits  and  personal  conduct  answered  the 
requirements  prescribed,  then  that  he  should  pay  the  be- 
quest over  to  him ;  otherwise,  to  the  other  persons  named. 
Whether  the  bequest  was  to  be  paid  over  by  the  trustee  to 
Conde  or  the  other  persons  named  was,  by  the  terms  of  the 
will,  made  to  depend  entirely  upon  whether,  in  the  opinion 
of  the  trustee,  Conde^s  business  habits  and  personal  conduct 
satisfied  the  requirements  prescribed.  Conde  was  nearly 
twenty-four  years  of  age  when  the  will  was  executed.  For 
some  reason  the  testator  concluded  not  to  give  the  bequest 
to  him,  but  in  trust,  as  indicated.  He  gave  him  more  than 
six  years  in  which  to  demonstrate  his  fitness  or  unfitness  for 
the  gift.  He  manifestly  never  intended  that  Conde  should 
enjoy  the  bequest  if  he  did  not,  within  the  time  prescribed^. 
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give  satisfactory  evidence  of  such  fitness.  By  the  terms  of 
the  will  Conde  was  only  to  receive  such  bequest  on  the  con- 
dition of  his  fitness  so  first  ascertained.  Such  fitness  so  as- 
certained was  a  condition  precedent  to  his  receiving  the 
bequest. 

The  case  comes  within  well-recognized  rules  of  law.  Thus, 
it  is  said  by  an  old  and  learned  author  that:  "A  fifth  in- 
stance of  exception  must  be  made  out  of  the  positive  rule 
applicable  to  the  vesting  of  legacies,  where  the  gift  of  the 
legacy  and  the  time  of  payment  are  in  terms  distinct,  when 
the  period  for  payment  is  contingent,  as  upon  the  marriage 
or  the  taking  of  holy  orders  of  the  legatee;  for  in  neither  of 
those  instances  will  the  legacy  vest  before  the  happening  of 
the  contingency,  as  we  have  seen  it  would  have  done  had  the 
time  of  payment  been  certain.  The  distinction  is  founded 
upon  the  following  reasoning:  It  must  be  inferred  that  where 
the  time  is  certain,  as  when  the  legatee  attains  the  age  of 
twenty-one,  the  testator  merely  postponed  the  payment  of 
the  legacy  in  consideration  of  the  legatee's  unfitness  to  man- 
age his  affairs  prior  to  that  period;  but,  when  the  event  an- 
nexed to  the  payment  may  or  may  not  happen,  it  is  to  be 
presumed  that  the  expectation  of  its  taking  place  was  the 
sole  motive,  and  therefore  of  the  essence  of  the  bequest." 
1  Eoper,  Legacies,  562,  563.  For  illustrations  of  the  rule, 
see  Id.  566-572.  Following  text  writers,  this  court  has  de- 
clared that:  "  Legacies  payable  at  a  future  time  certain  to 
arrive,  and  not  subject  to  a  condition  precedent,  are  vested. 
.  .  .  On  the  other  hand,  legacies  only  payable  on  an 
event  which  may  never  happen,  and  hence  subject  to  a  con- 
dition precedent,  are  contingent."  Scott  v.  West,  63  Wis.  566. 
Thus  it  is  said  by  another  text  writer  that:  "  When  a  future 
time  for  the  payment  of  the  legacy  is  defined  by  the  will, 
the  legacy  will  be  vested  or  contingent,  according  as,  upon 
construing  the  will,  it  appears  whether  the  testator  meant 
to  annex  the  time  to  the  payment  of  the  legacy,  or  to  the 
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gift  of  it."  2  Williams,  Ex'rs  (Yth  Am.  ed.),  top  pages  614, 
515.  In  Everitt  v.  Everiit^  29  K  Y.  75,  Denio,  C.  J.,  states 
the  rule  thus:  "The  leading  inquiry  upon  which  the  ques- 
tion of  vesting  or  not  vesting  turns  is  whether  the  gift  is 
immediate,  and  the  time  of  payment  or  of  enjoyment  only 
postponed,  or  is  future  and  contingent,  depending  upon  the 
beneficiary  arriving  of  age  or  surviving  some  other  person, 
or  the  like.  If  futurity  is  annexed  to  the  substance  of  the 
gift,  the  vesting  is  suspended ;  but,  if  it  appear  to  relate  to 
the  time  of  payment  only,  the  legacy  vests  instanter."  See 
McGillis  V.  McGiJMs,  154  N.  T.  532,  540;  Bums  v.  Clark, 
37  Barb.  496;  West  v.  Moore,  37  Miss.  114;  Eeuff  v.  Cole- 
man,  30  W.  Va.  171 ;  Jarhoe  v.  Hey,  122  Mo.  341.  See  2  Jar- 
man,  Wills  (6th  ed.),  top  pp.  1-6,  *841-*844;  Perry,  Trusts, 
§  508.  Some  of  these  cases  are  quite  similar  to  the  case  at 
bar.  Of  course,  all  of  such  rules  are  subservient  to  the  in- 
tention of  the  testator  as  expressed  in  his  will. 

As  already  indicated,  in  the  case  at  bar  the  manifest  in- 
tention of  the  testator  was  that  Conde  should  not  receive 
the  bequest  except  on  condition  of  his  fitness,  to  be  so  de- 
termined by  his  executor.  The  gift  to  him  was  contingent 
upon  the  judgment  and  opinion  of  the  executor  as  to  his 
character  and  competency.  By  the  terms  of  the  will  the 
executor  was  required  to  exercise  such  judgment  and  ex- 
press such  opinion  when  Conde  attained  the  age  of  thirty 
years;  and,  if  at  that  time  Conde* s  business  habits  and  per- 
sonal conduct  were  satisfactory  to  the  executor,  then  he  was 
required  at  once  to  pay  over  the  bequest  to  Conde.  As  in- 
dicated, when  Conde  reached  that  age  the  testator  was  still 
living,  and,  of  course,  there  was  no  executor,  much  less  one 
having  power  to  so  determine.  Nor  was  there  any  executor 
until  more  than  eleven  months  afterwards.  By  reason  of 
that  fact,  the  court  are  of  the  opinion  that  the  circuit  court 
was  right  in  holding,  in  effect,  that  the  executor  had  no 
right  or  powjer  to  determine  whether  Condeh  business  habits 
Vol.  100  —  41 
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or  personal  conduct  answered  the  requirements  of  the  will, 
for  the  reason  that  the  time  limited  by  the  will  for  making' 
such  determination  had  expired  prior  to  the  death  of  the 
testator;  and  hence  the  condition  was  impossible  of  per- 
formance as  required  by  the  will.  This  ruling  brings  the 
case  within  the  well-established  rules  "  that  where  a  condi- 
tion precedent  annexed  to  a  devise  of  real  estate  or  of  a 
charge  on  realty  becomes  impossible  to  be  performed,  even 
though  there  be  no  default  or  laches  on  the  part  of  the 
devisee  himself,  the  devise  fails."  2  Jarman,  Wills,  *849. 
"Where  the  performance  of  the  condition  is  the  sole  motive 
of  the  bequest,  or  its  impossibility  was  unknown  to  the  tes- 
tator, or  the  condition  which  was  possible  in  its  creation  has 
since  become  impossible  by  the  act  of  God,  or  whwe  it  is 
illegal  as  involving  malum  in  se^  in  these  cases  the  civil 
agrees  with  the  common  law  in  holding  both  gift  and  con- 
dition void."  Id.  *853.  "  A  condition  precedent,  impossible 
either  in  its  creation  or  under  the  existing  circumstances,  or 
illegal,  carries  down  in  its  defeat  the  gift  whose  vesting  de- 
pended upon  it,  though  the  donee  himself  be  blameless;  and 
strict  construction  here  avails  little  if  it  cannot  pronounce 
that  the  will  in  reality  imposed  no  distinct  condition  prece- 
dent at  all."  Schouler,  Wills,  §  699.  See,  also,  Boyce  v. 
Baycey  16  Sim.  476;  Davis  v.  Angel,  4  De  Gex,  F.  &  J.  524; 
S.  C.  31  Beav.  223;  West  v.  Moore,  37  Miss.  114.  In  BurM 
V.  Clark,  37  Barb.  496,  the  condition  was  held  impossible  by 
reason  of  the  insanity  of  the  testator's  wife,  and  so  the  be- 
quest was  disposed  of  under  the  cy  pres  doctrine  in  force  in 
that  state,  but  not  in  force  in  this  state.  In  this  state  it  has 
been  held  that:  "A  bequest  to  the  Wisconsin  Female  Col- 
lege, '  provided  that  the  trustees  have  changed  the  name, 
before  my  decease,  to  Downer  College,'  does  not  take  effect 
unless  there  was  a  complete  legal  change  in  the  corporate 
name  before  the  death  of  the  testatrix.  And  it  is  immate- 
rial that  the  trustees  were  not  informed  that  a  legacy  would 
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be  given  the  college  on  such  a  condition."  MerriU  v.  Wis. 
Female  CMege^  74  Wis.  415.  In  Bumham,  v,  Bwmham^  79 
Wis.  566,  567,  relied  upon  by  counsel  for  Conde^  it  was  held 
that  the  estate  vested  upon  condition  subsequent  which  was 
rendered  impossible  of  performance  by  reason  of  the  death 
of  the  legatee  before  the  expiration  of  the  time  given  him 
for  performance;  and  it  was  said  that  "the  rule  of  law  is 
well  settled,  and  in  fact  elementary,  that  *  if  a  condition  sub- 
sequent be  possible  at  the  time  of  making  it,  and  becomes 
afterwards  impossible  to  be  complied  with,  either  by  the  act 
of  God  or  of  the  law  or  of  the  grantor,  or  if  it  be  impossible 
at  the  time  of  making  it,  or  against  law, —  the  estate  of  the 
grantee,  being  once  vested,  is  not  thereby  divested,  but  be- 
comes absolute.' "  The  counterpart  of  the  proposition  seems 
to  be  equally  true  when  applied  to  a  condition  precedent. 
The  result  is  that  the  bequest  in  the  case  at  bar  fails  by  rea- 
son of  the  nonperformance  of  the  condition,  and  hence 
passes  to  the  residuary  legatee,  under  the  residuary  clause 
of  the  will. 

My  own  judgment  is  that  the  executor  had,  under  the 
wiD,  the  power  and  right  to  determine  the  competency  or 
incompetency  of  Gondey  and  to  carry  into  effect  the  purpose 
of  the  testator  as  expressed  in  the  portion  of  the  will  quoted, 
notwithstanding  the  testator  did  not  die  until  nearly  a  year 
after  Conde  became  thirty  years  of  age.  No  authority  has 
been  cited  by  counsel  to  that  effect,  however,  and,  with  the 
limited  time  at  my  command,  I  have  found  none. 

The  costs  and  disbursements  of  all  parties  in  this  court 
and  in  the  circuit  court  are  payable  out  of  the  estate.  The 
county  court  will  make  such  allowance  to  the  respective 
parties  out  of  the  estate  for  counsel  fees  as,  in  the  exercise 
of  a  sound  discretion,  may  be  just. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  proceedings 
according  to  law. 
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O.  L.  Packaed  Machinery  Company,  Respondent,  vs.  Laev, 
Garnishee,  Appellant. 

September  SS^  October  11, 1898. 

(1)  Pleading:  Designation  of  party  by  two  names,    (2,  8)  Oamishment: 
Proof  offudgment  in  main  action:  Corporate  stock, 

L  A  defendant  known  indiscriminately  by  eitiier  of  two  names  may 
property  be  designated  by  both  in  the  title  of  the  action,  if  they 
are  used  in  such  a  manner  as  to  indicate  clearly  that  but  one  per- 
son is  sued. 

2.  On  the  trial  of  a  garnishment  action  which  was  commenced  before 
judgment  in  the  main  action,  the  judgment  roll  in  the  main  action 
should  be  introduced  in  evidence. 

8.  Corporate  stock  cannot  be  reached  by  garnishing  the  person  in  pos- 
session of  the  certificates,  but  tlie  mode  of  procedure  prescribed  by 
sees.  2738,  2989,  2990,  R.  a  1878,  should  be  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Reversed, 

This  is  a  garnishment  proceeding.  The  plaintiff  sued  N.  H. 
Anderson,  aUas  Hans  Anderson,  on  an  open  account,  ami 
at  the  time  of  the  issuance  of  the  summons  garnished  Laev, 
Laev  answered,  denying  liability  either  to  N.  H.  Anderson 
or  to  Hans  Anderson,  but  alleged  that  he  had  in  his  posses- 
sion fifty  shares  of  stock  in  the  Laev  Lumber  Company,  a 
corporation,  which  belonged  to  Hans  Anderson.  This  stock, 
by  order  of  the  court,  was  deposited  with  the  clerk  of  the 
court  pending  the  action.  Trial  of  the  garnishee  action  was 
had  before  the  court,  and  at  the  opening  thereof  the  gar- 
nishee moved  to  dismiss  because  no  judgment  against  the 
defendant  had  been  rendered  in  the  original  action  and  no 
service  of  summons  had  been  made  on  the  defendant  in  the 
original  action.  The  record  in  the  original  action  was  not 
introduced  in  evidence.  At  the  close  of  the  trial  the  gar- 
nishee renewed  his  motion  to  dismiss  because  no  judgment 
against  Hans  Anderson  in  the  main  action  had  been  shown. 
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This  motion  was  overruled,  and  the  court  made  findings  to 
the  effect  that  judgment  had  been  rendered  and  docketed 
in  the  main  action  for  $654.75  against  the  defendant,  Octo- 
ber 8, 1895,  which  date  was  prior  to  the  trial  of  the  garnishee 
action;  that,  when  the  defendant  in  the  main  action  con- 
tracted the  debt  sued  upon  therein,  he  was  known  under  the 
names  both  of  N.  H.  Anderson  and  of  Hans  Anderson,  and 
contracted  the  debt  under  the  name  of  N.  H.  Anderson,  al- 
though his  proper  name  in  fact  was  Hans  Anderson ;  and 
that  the  property  disclosed  by  the  garnishee  to  be  in  his 
possession  belonged  to  the  said  Hans  Anderson, — and  con- 
cluded that  the  plaintiff  was  entitled  to  judgment  that  the 
certificates  of  stock  aforesaid  be  sold  by  the  sheriff  and  that 
the  plaintiff  be  paid  the  Amount  of  his  judgment  out  of  the 
proceeds  thereof.  Exceptions  were  taken  to  all  these  find- 
ings, and  from  judgment  in  accordance  with  the  findings 
the  garnishee  appeals. 

For  the  appellant  there  was  a  brief  by  Timlin  cfe  Olicks- 
man  and  C.  W.  Briggs^  and  oral  argument  by  Mr,  Brings. 

William  W.  Wight,  for  the  respondent. 

TViNSLow,  J.  Three  claims  are  made  by  the  appellant 
which  it  is  necessary  to  discuss,  viz. :  (1)  That  the  title  of 
the  main  action  does  not  disclose  who  the  real  defendant  is; 
(2)  that  the  judgment  in  the  main  action  should  have  been 
introduced  in  evidence;  and  (3)  that  corporate  stock  cannot 
be  reached  by  garnishment  of  the  person  in  possession  of  the 
certificates. 

1.  The  main  defendant  was  sued  by  the  name  of  "  N.  H. 
Anderson  alias  Hans  Anderson."  The  word  "  alias,^^  as  here 
used,  is  simply  an  abbreviated  form  of  the  words  "  alias  die- 
tus,^^  meaning  "  otherwise  called ; "  and  where  a  person  is 
known  by  two  different  names  it  seems  a  very  proper  way 
to  designate  him  in  legal  proceedings,  in  order  to  avoid  the 
danger  of  a  misnomer  or  variance.   Anderson,  Law  Diet.  tit. 
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"Alias.''  It  was  shown  by  the  proof  in  this  case  that  Ander- 
son, the  main  defendant,  used  the  name  of  N.  H.  Anderson 
as  his  own  in  contracting  the  debt  sued  on,  while  he  was 
generally  known  among  his  associates  as  Hans  Anderson. 
Apparently  he  was  known  indiscriminately  either  as  N.  H. 
or  Hans.  He  had  contracted  the  debt  as  N.  H.,  but  he  held 
property  as  Hans,  and  as  a  measure  of  safety  the  plaintiflf 
used  both  names  in  suing,  in  such  manner  as  to  indicate 
clearly  that  it  was  but  one  person  who  was  sued.  This  was 
certainly  a  proper  course.  Kewnedy  v.  People^  39  N.  T.  245. 
2.  The  garnishment  proceedings  were  not  in  aid  of  execu- 
tion, but  were  commenced  at  the  time  of  the  issuance  of  the 
summons  in  the  main  action.  The  statute  (R.  S.  1878,  sec. 
2766)  provides  that,  when  the  garnishment  is  not  in  akl  of 
an  execution,  there  shall  be  no  trial  of  the  garnishment  ac- 
tion until  the  plaintiflf  shall  have  obtained  judgment  in  the 
principal  action.  This  court  has  held  that,  where  the  gar- 
nishment is  in  aid  of  execution,  the  trial  court  will  take  ju- 
dicial notice  of  the  judgment  in  the  original  action  rendered 
in  the  same  court,  because  such  a  garnishment  is  substantially 
a  continuance  of  the  main  action.  Especially  will  this  rule 
apply  when  the  point  is  not  raised  in  the  trial  court.  Mace 
V.  Roberts^  97  Wis.  199.  The  reason  of  this  rule,  however, 
does  not  apply  to  a  garnishment  not  in  aid  of  execution;  at 
least  it  cannot  be  said  to  apply  with  anything  like  equal 
force.  When  a  garnishment  action  is  commenced  before 
judgment  in  the  original  action,  there  are  two  actions  pro- 
ceeding at  the  same  time  to  be  tried  separately,  and  the  stat- 
ute expressly  provides  that  the  garnishment  action  shall  not 
even  be  tried  until  judgment  is  had  in  the  original  action. 
Certainly,  the  best  and  most  orderly  way  to  put  the  court  in 
possession  of  this  essential  fact  is  by  introduction  of  the  rec- 
ord in  the  main  action,  and  such,  we  think,  has  been  the 
well-nigh  universal  practice.  It  might  well  be  that  the  rec- 
ord, when  introduced  and  inspected,  would  show  absolute 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1898.  617 

(X  1m  Packard  Maohinery  Co.  vs.  Laev. 

want  of  jurisdiction  to  render  any  judgment,  and  the  gar- 
nishee should  certainly  be  entitled  to  raise  such  an  objec- 
tion in  the  trial  court.  Possibly,  if  it  appeared  affirmatively 
from  the  bill  of  exceptions  that  the  record  was  present  at 
the  trial  and  used  without  objection,  it  would  be  considered 
as  in  evidence  without  formal  oflfer.  Bull  v.  Christenson,  61 
Wis.  576.  But  such  facts  do  not  appear  in  the  case  before 
us;  on  the  contrary,  the  objection  was  twice  made  that  no 
judgment  in  the  original  action  had  been  shown.  We  think 
the  better  rule  is  that,  in  a  case  of  garnishment  before  judg- 
ment, the  judgment  roll  in  the  main  action  should  be  intro- 
duced in  evidence  on  the  trial  of  the  garnishment  action,  and 
we  so  hold. 

3.  The  objection  that  corporate  stock  cannot  be  reached 
by  garnishing  the  person  in  possession  of  the  certificates 
seems  also  fatal  to  the  plaintiff's  case.  Garnishment  simply 
reaches  property,  moneys,  credits,  and  effects  of  the  defend- 
ant in  the  possession  or  control  of  the  garnishee,  and  debts 
due  or  to  become  due.  E.  S.  1878,  sec.  2768.  Corporate 
stock  is  property,  but  the  certificate  of  such  stock  is  not  the 
stock.  It  is  much  like  a  title  deed  or  a  bill  of  sale,  which  is 
not  the  property  itself,  but  simply  the  evidence  of  title  to 
property.  Our  statute  provides  a  plain  and  certain  way  by 
which  corporate  stock  may  be  attached  or  seized  upon  exe- 
cution and  sold.  K.  S.  1878,  sees.  2738,  2989,  2990.  The 
sheriff  is  required  to  leave  a  copy  of  the  writ  with  the  clerk, 
treasurer,  or  cashier  of  the  corporation,  and  obtain  from  him 
a  certificate  of  the  number  of  shares  of  the  corporate  stock 
owned  by  the  debtor,  and  may  thereafter  sell  such  shares, 
and  give  a  certificate  of  title  to  the  purchaser.  This  course 
was  open  to  the  plaintiff,  and  he  should  have  pursued  it.  In 
no  other  way  could  he  obtain  satisfaction  out  of  the  stock. 
Rood,  Garnishment,  §  108;  Mooo/r  v.  Walker^  46  Iowa,  164; 
Younhin  v.  Collier^  47  Fed.  Rep.  571. 

By  the  Court, —  Judgment  reversed,  and  action  remanded 
with  directions  to  dismiss  the  garnishment  proceedings. 
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The  Central  National  Bank  of  Milwaukee,  Respondent, 
vs.  Brand,  imp.,  Appellant. 

September  XS—  October  11^  1898, 

Appealable  order:  Opening  default:  Undertaking  to  pay  judgment 

An  order,  made  before  the  entry  of  judgment,  permitting  a  defendant 
who  was  in  default  to  answer,  upon  condition  that  he  file  an  un- 
dertaking to  pay  any  judgment  that  might  be  recovered  against 
him  in  the  action,  is  not  appealable  under  sea  8069,  R.  S.  1878,  as 
amended  by  ch.  880,  Laws  of  1897. 

Appeal  from  an  order  of  the  superior  court  of  Milwaukee 
county:  Geo.  E.  Sutherland,  Judge.    Appeal  dismissed. 

This  is  an  appeal  from  an  order  made  June  26, 1898,  in 
relation  to  the  terms  of  granting  the  defendant  leave  to  file 
an  answer  in  and  defend  the  case  of  Central  National  Bank 
V.  Brandy  irrvpleadedy  etc.  Was  the  order  appealable?  The 
action  was  to  recover  upon  a  note  made  by  Brandy  the 
appellant,  to  the  plaintiff,  for  $1,200,  dated  August  11, 1894, 
indorsed  by  the  defendant  Cairncross.  Bramd^  having  failed 
to  answer  the  complaint  within  the  prescribed  time,  obtained 
an  order  to  show  cause  why  he  should  not  be  permitted  to 
file  and  serve  an  answer  in  the  action,  and  that  proceedings 
be  stayed  until  the  hearing  and  determination  of  the  motion. 
It  was  based  upon  an  aflBidavit  of  Bramd  that  no  judgment 
had  been  entered  in  the  action,  and  that  no  answer  had  been 
served  therein.  Other  affidavits  were  read  at  the  hearing. 
The  court  made  an  order  that  the  motion  of  the  defendant 
be  granted  upon  condition  that  within  ten  days  after  the 
service  of  a  copy  of  the  order  upon  the  defendant  or  his  at- 
torney he  file  with  the  clerk  of  the  court  a  bond,  with  two 
sufficient  sureties,  in  the  penalty  of  $1,500,  conditioned  ta 
pay  any  judgment  that  might  be  recovered  against  him  in 
the  action,  such  bond  to  be  first  duly  approved  by  the  judge 
of  the  court  as  to  form  and  sufficiency  of  sureties,  and  that 
thereupon  the  answer  served  with  said  motion  papers  stand 
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as  the  answer  of  the  defendant  to  the  complaint,  and  that 
the  plaintiff  have  twenty  days  after  the  expiration  of  the 
ten  days  therein  limited  for  the  defendant  to  file  such  bond 
in  which  to  reply  or  demur  to  said  answer,  if  so  advised. 
The  defendant  Brand  appealed  from  that  part  of  the  order 
above  stated  fixing  the  condition  upon  which  leave  was 
granted  to  serve  and  file  such  answer,  etc.  The  court  re- 
quired the  defendant,  as  a  condition  of  granting  the  relief 
sought,  to  file  with  the  clerk  an  undertaking,  with  two  sure- 
ties, to  be  approved  by  the  court,  both  as  to  form  and  suffi- 
ciency of  sureties,  in  the  penalty  of  $1,500,  conditioned  to 
pay  any  judgment  that  might  be  recovered  in  the  cause, 
and  all  costs  and  damages  which  might  be  sustained  by  the 
plaintiff  by  reason  of  said  appeal,  and  that  upon  filing  such 
undertaking  and  the  perfecting  of  said  appeal  within  the 
time  limited  all  proceedings  in  the  action  be  stayed  until  the 
hearing  and  determination  of  said  appeal. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Samuel  RosendaZe^  of  counsel,  and  for  the  respondent  on  that 
of  WmTder^  Flanders^  Smithy  Bottum  <&  VUa^. 

PiNNEY,  J.  The  order  in  question  is  clearly  not  appeal- 
able. It  is  not  within  the  category  of  appealable  orders. 
E.  S.  1878,  sec.  3069,  as  amended  by  ch.  380,  Laws  of  189T 
[sec.  3069,  Stats.  1898].  Such  order  does  not,  in  effect,  de- 
termine the  action,  or  prevent  a  judgment  from  which  an 
appeal  might  be  taken. 

By  the  Court, —  The  appeal  is  dismissed. 
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September  SS— October  11, 1898. 

Wms:  Conetmction:  Who  are  iiiclnded  in  term  ** children:^*  Degcendr 
ants:  Illegitimates. 

h  The  word  "children"  in  a  will  may  be  construed  to  include  grand- 
children, stepchildren,  illegitimate  children,  or  descendants,  how- 
ever remote,  where  there  are  no  immediate  children  to  whom  the 
term  can  apply,  or  where  it  is  manifest  from  other  words  in  the 
will  that  it  was  used  in  the  broad  sense  of  issue  or  descendants. 

■2,  A  will  divided  the  property  of  the  testatrix  into  twelve  equal  parts, 
giving  one  part  to  each  of  her  five  brothers  and  sisters  then  living 
and  one  to  the  children  of  each  of  her  seven  brothers  and  sisters 
then  dead.  It  provided  in  effect  that  if  either  of  the  brothers  or 
sisters  then  living  should  die  during  hei*  lifetime,  leaving  lawful 
issue,  his  or  her  share  should  li^  divided  among  his  or  her  children, 
and  in  case  of  such  death  without  issue  the  share  shoidd  be  equally 
divided  among  the  surviving  brothers  or  sisters;  the  surviving  child 
or  children  of  either  of  the  brothers  or  sisters  to  represent  the  share 
that  party  would  receive  had  they  survived  the  testatrix.  It  then 
directed  that "  the  money  which  by  the  foregoing  distribution  would 
go  "  to  a  grandson  of  one  of  the  deceased  brothers  should  be  paid  to 
his  father  in  trust  for  him.  Held,  that  the  term  **  children,"  as  used, 
included  descendants  in  the  direct  lines  from  the  brothers  and 
sisters,  it  being  the  intention  of  the  testatrix  that  each  of  the  shares 
bequeathed  to  the  children  of  deceased  brothers  and  sisters  should 
go  in  the  line  of  desi^ent  till  it  reached  a  resting  place,  however 
remote,  on  a  basis  of  absolute  equality  between  members  of  each 
class,  the  children  of  a  deceased  member  of  one  class  forming  a  new 
class  to  take  per  stirpes  the  share  of  such  deceased  member. 

^.  Although  our  statute  (sea  2274  R»  S.  1878)  provides  that  an  illegiti- 
mate child  shall  take  as  heir  of  its  mother,  the  same  in  all  re^>ects 
as  a  lawful  child,  some  reasonable  evidence  that  such  was  the  tes- 
tator's intention  is  still  necessary  in  order  to  warrant  a  court  in 
holding  that  the  term  "  children,"  as  used  in  a  will,  includes  illegiti- 
mates* 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  D.  H.  Johnson,  Circuit  Judge.  Affi/nned  mpa/rt; 
reversed  in  part. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county,  construing  the  will  of  Hannah  SchoU,  who  died 
testate,  leaving,  surviving  her,  two  brothers  and  three  sisters, 
besides  children  and  grandchildren  of  seven  deceased  broth- 
ers and  sisters.  The  provisions  of  her  will  in  regard  to  the 
distribution  of  the  residue  of  her  estate  left  after  payment 
of  her  debts,  expenses  of  her  last  sickness,  and  some  specific 
bequests,  constitute  the  portion  called  in  question.  They  are 
in  the  following  words: 

"  One  full,  equal  twelfth  part  thereof,  I  give  and  bequeath 
to  each  of  my  brothers  and  sisters,  namely :  William  Dellicker, 
Henry  B.  DeUicJcer^  I-ucy  Fischer,  Sophia  Mock  and  Rebecca 
Weiant  (formerly  Schwartz),  and  one  twelfth  to  the  children 
of  each  of  my  deceased  brothers  and  sisters,  namely:  Fred. 
Dellicker,  Greorge  Dellicker,  Samuel  Dellicker,  Sarah  Yerger, 
Catherine  Wittman,  Susan  Shaner  and  Polly  Komig,  share 
and  share  alike;  but  in  case  of  the  decease  of  either  of  my 
said  brothers  or  sisters,  leaving  lawful  issue,  then  in  such 
case,  I  give  and  bequeath  his  or  her  share  to  be  equally  di- 
vided among  his  or  her  children,  share  and  share  alike.  And 
in  the  event  of  the  decease  of  either  of  my  said  brothers  or 
sisters,  without  leaving  lawful  issue,  then  in  such  case  I  give 
and  bequeath  the  said  part  or  share  that  would  otherwise  go 
to  that  brother  or  sister,  or  to  his  or  her  children,  to  be 
equally  divided  among  my  surviving  brothers  and  sisters. 
The  surviving  child  or  childi^en  of  either  of  the  brothers  or 
sisters  named  to  represent  the  share  that  party  would  receive 
had  they  survived  me." 

"  I  will  and  direct  that  the  money  which,  by  the  foregoing 
distribution  would  go  to  Thwjoolis  Frich^  grandson  of  Fred. 
Dellicker,  deceased,  shall  be  paid  to  his  father,  Jacob  Frick, 
in  trust  for  and  to  be  applied  for  the  support  and  mainte- 
nance of  said  Theopolis  JFrick,^^ 

"  Having  paid  to  Sophia  Mock,  Relceca  Weiant  (formerly 
Schwartz),  William  Dellicker  and  Henry  B,  Dellicher^  each 
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the  sum  of  five  hundred  dollars,  and  to  my  sister  Lucy  Fischer, 
the  sum  of  one  thousand  dollars,  I  direct  that  in  the  final  settle- 
ment of  my  estate  the  said  sums  so  paid  to  each  be  deducted 
from  their  respective  shares,  and  that  in  said  distribution 
Sallie  Hoflfman,  daughter  of  Mrs.  Sophia  Mock,  shall  have  one 
thousand  dollars  more  than  her  sister  Mary  Leister,  and  in  case 
said  Sallie  Hoffman  does  not  survive  her  mother  (Sophia 
Mock),  then  the  amount  to  be  paid  to  her,  Sallie  Hoffman, 
shall  be  paid  to  her  son,  Harry  Hoffman." 

Jamea  Ward  was  an  illegitimate  son  of  a  deceased  grand- 
child of  the  Catherine  Wittman  mentioned  in  the  wilL  The 
circuit  court,  reversing  the  probate  court,  decided  that  sur- 
viving descendants  of  deceased  brothers  and  sisters  of  the 
testatrix  in  the  direct  line,  however  remote,  were  entitled 
to  take  distributive  shares  ^?^  stirpes  under  the  will,  and  that 
JamesWard  was  entitled  to  take  notwithstanding  his  ille- 
gitimacy. Under  that  construction  children  of  deceased 
parents  down  to  the  fifth  degree  were  included  in  the  dis- 
tribution of  property  under  the  will.  The  executor  appealed. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
A,  G.  Weissert.  He  contended,  inter  alia,  that  by  the  terms 
of  the  will  the  legacies  were  limited  to  the  brothers  and  sis- 
ters of  the  testatrix,  or  to  their  children  in  the  event  of  the 
parents  not  surviving.  It  was  clearly  the  intention  of  the 
testatrix  to  extend  the  benefactions  to  the  nephews  and 
nieces  only  to  the  extent  named,  to  wit,  to  the  first  and  sec- 
ond generations.  The  words  employed  are  "child"  and 
"  children,"  and  whenever  those  words  are  used  they  con- 
vey the  ordinary  meaning  of  those  terms,  and  neither  in 
their  vulgar  or  legal  sense  are  they  expressive  of  remote  de- 
scendants. Turner  v.  Ivie,  5  Heisk.  230;  Booker  v.  Booker^ 
5  Humph.  505;  Webst.  Diet.;  Bouv.  Law  Diet.;  2  Eedf. 
Wills  (1st  ed.),  336;  MowaU  v.  Carow,  7  Paige,  339;  Palmer 
V.  Morn,  8-1  N.  Y.  521 ;  Magaw  v.  Field,  48  id.  668;  Shannon 
V.  Pickell,  55  Ilun,  130.    Where  there  is  auj^thing  to  show 
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that  the  testator  intonded  to  use  it  in  a  different  sense,  it 
will  not  be  held  to  include  illegitimate  offspring,  stepchil- 
dren, children  by  marriage  only,  gl^andchildren,  or  more  re- 
mote descendants.  2  Eedf .  Wills,  §  44,  subd.  11 ;  Badeliffe 
V.  Buckley,  10  Ves.  195;  Si/nton  v.  Boyd,  19  Ohio  St.  30; 
Orford  v.  CKurcheU,  3  Ves.  &  B.  59 ;  hard  v.  hard* 8  Ex^rs, 
3  Desaus.  309;  Sha/nJcs  v.  IfUls,  25  S.  C.  358;  Gardner  v. 
Beyer,  2  Paige,  11;  Cromer  v.  PincJcney,  3  Barb.  Ch.  475; 
JliU  V,  Crook,  7  Moak's  Eng.  1 ;  Marshall  v.  Wabash  B,  Co. 
46  Fed.  Eep.  269,  273;  Mmot  v.  Harris,  132  Mass.  531; 
Barnes  v.  Greenzehach,  1  Edw.  Ch.  41;  Miller  v.  MUler,  79 
Hun,  197;  Appel  v.  Byers,  98  Pa.  St.  479. 

For  certain  sisters  of  the  testatrix  and  children  of  her  de- 
ceased brothers  and  sisters,  there  was  a  brief  by  Haring  & 
Frost,  and  oral  argument  by  C.  L  Haring,  They  argued, 
among  other  things,  that  presumptively  "  children  "  is  to  be 
taken  in  its  strict  sense.  Pugh  v.  Pi^h,  105  Ind.  552;  Pal- 
mer V.  Horn,  84  K  Y.  516;  hi  re  Schedd,  73  Cal.  594;  Os- 
good V.  Zovering,  33  Me.  464;  Thompson  v.  L'tidington,  104 
Mass.  193;  Tillvnghast  v.  D'WoJf,  8  E.  I.  69;  Low  v.  Har- 
mony, 72  N.  T.  408;  Aj[>peal  of  Gable's  Ex'rs,  40  Pa.  St.  231 ; 
Castner's  Appeal,  88  id.  478;  Feifs  Ex\s  v.  Vanatta,  21  N.  J. 
Eq.  84;  Turner  v.  Withers,  23  Md.  18;  Taylor  v.  Watson,  35 
id.  519;  Willis  v.  Jenkins,  30  Ga.  167;  Walker  v.  Williamr 
son,  25  id.  549;  Jarman,  Wills  (6th  ed.),  *1000-*1002;  Cum- 
mings  v.  PVwmmer,  94  Ind.  403,  48  Am.  Rep.  167;  Presley 
V.  Davis,  7  Rich.  Eq.  105,  62  Am.  Dec.  396;  Cruse  v.  McKey, 
73  id.  186;  5  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  1085.  In 
the  following  cases  the  word  "  children  "  was  held  not  to 
include  grandchildren  or  remoter  descendants:  Badeliffe  v. 
Buckley,  10  Ves.  195;  Adams  v.  Law,  17  How.  417;  Jngra- 
ham  V.  Meade,  3  Wall.  Jr.  32;  McGui7*e  v,  Westmoreland,  36 
Ala.  594;  Pugh  v.  Pugh,  105  Ind.  552,  555;  Matter  of  Cha- 
poton's  Estate,  104  Mich.  11;  He^r^s  Estate,  28  Pa.  St.  467; 
Shannon  v.  Pickell,  55  Hun,  130 ;  Shanks  v.  Mills,  25  S.  C.  358. 
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Edward  F,  Byron^  for  certain  grandchildren  and  great- 
grandchildren of  deceased  brothers  and  sisters  of  the  testa- 
trix, contended,  inter  alia,  that  it  was  clearly  the  intent  of 
the  testatrix  to  adopt  a  scheme  by  which  each  of  the  twelve 
families  represented  by  her  remaining  brothers  and  sisters 
should  have  an  equal  share  in  her  estate.  She  therefore 
gave  to  each  of  her  brothers  and  sisters  who  survive  her  a 
twelfth  interest  and  directed  that  a  twelfth  intwest  be  given 
to  each  of  the  families  of  her  deceased  brothers  and  sisters. 
It  is  true  she  refers  to  each  of  these  families  as  "chOdren," 
but  the  last  item  in  the  eighth  clause  shows  that  she  did 
not  by  the  word  "children"  intend  to  limit  her  bequests 
strictly  to  "  children  "  in  the  narrow  sense  of  the  term.  She 
makes  a  distribution  in  her  will  and  afterwards  in  a  later 
part  refers  to  it  in  a  way  that  proves  that  she  regarded  it  as 
a  matter  of  course  that  Theopclk  Frick^  one  of  the  grand- 
children, would  by  that  distribution  take  a  share  in  her  es- 
tate, and  then  proceeds  to  state  what  shall  be  done  with  his 
share,  for  personal  reasons.  This  contention  on  the  part  of 
the  grandchildren  is  simply  calculated  to  carry  out  the  in- 
tentions of  the  testatrix,  and  not  in  any  way  to  destroy  the 
will  or  annul  any  of  its  provisions.  The  word  "  children  " 
has  been  held  to  include  grandchildren  and  remoter  de- 
scendants. See  Jarman,  Wills  (6th  ed.),  *1000-*1002,  *1006, 
*1087,  *1088;  In  rcSchedd,  73  Cal.  594;  BmoTcerv.  BoxoJcer, 
148  Mass.  198;  Minot  v,  Harris,  132  id.  528;  Hoitghion  v. 
KeadaU,  7  Allen,  72;  In  re  Paton,  111  K  Y.  480;  nmi€% 
Estate,  133  Pa.  St.  260;  Prowitt  v,  Rodman,  37  K  Y.  42; 
Meson  V,  Ammon,  117  Pa.  St.  127;  Haldemcm  v.  Heddemauj 
40  id.  29;  Chithrie^s  Appeal,  37  id.  9;  i^  rw  Smith,  Lord  v. 
Hayward,  35  Ch.  Div.  558;  6  Am.  &  Eng.  Enoy.  of  Law 
(2d  ed.),  1086  et  seq,;  Photon  v.  Blevm,  99  Cal.  645,  649; 
Waddeil  v.  Leonard,  53  Ga.  697;  Matter  of  Paion,  41  Hun, 
497;  Palmer  v.  Horn,  84  N.  Y.  516;  In  re  EicJidberger's  Es- 
tate, 5  Pa.  St.  266;  Wyth  v,  BlacJcmam.,  1  Ves.  Sr.  196;  Hughes 
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V.  Sayer,  1  P.  Wms.  534;  Trash  v.  Wood,  4  Mylne  cfe  C.  324; 
Wylde^s  Casey  6  Coke,  17a;  Doe  v.  Webher,  1  Barn.  &  Aid, 
713 ;  Doe  v.  Cavendish,  4  Terra,  741,  note  a;  lioyle  v,  Ham- 
ilton, 4  Ves.  437;  Doe  v,  Perryn,  3  Term,  484;  Ginger  v. 
White,  Willes,  348;  Eughes  v.  Hughes,  12  B.  Mon.  121;  Pern- 
lerUm  v.  Parke,  5  Bin.  601,  6  Am.  Dec.  432;  sec.  2289,  Stats. 
1898,  and  note. 

Maeshall,  J.  Did  the  testatrix  intend  to  include  chil- 
dren and  grandchildren  of  deceased  nephews  and  nieces  in 
the  distribution  of  her  bounty  by  the  use  of  the  words, 
"  I  give  and  bequeath  one  twelfth  to  the  children  of  each  of 
my  deceased  brothers  and  sisters;"  and  "in  case  of  the  de- 
cease of  either,  ...  I  bequeath  his  or  her  share  to  be 
equally  divided  among  his  or  her  children  ?  "  That  is  the 
first  question  presented  for  consideration,  and  it  must  be 
solved  by  applying  to  the  language  of  the  testatrix,  in  the 
light  of  all  other  provisions  of  the  will  and  the  general 
scheme  manifestly  in  her  mind  when  she  executed  it,  some 
well-settled  rules  for  judicial  construction,  the  most  impor- 
tant being,  that  the  several  parts  of  the  instrument  are  to  be 
taken  together,  having  regard  to  their  relation  to  each  other; 
that  each  and  every  part  must  be  given  effect  if  possible, 
and  in  line  with  the  general  scheme  of  the  testator;  that 
words  are  to  be  taken  in  their  ordinary  rather  than  some 
peculiar  sense,  though  the  former  will  yield  to  the  latter 
when  it  is  cl^ir  from  the  instrument  that  the  latter  meaning 
was  intended,  or  that  it  is  necessary,  rather  than  that  any 
part  of  the  will  shall  fail;  that  while  the  circumstances 
under  which  the  will  was  made  may  be  taken  into  consider- 
ation, they  cannot  be  resorted  to  to  vary  the  meaning  which 
must  necessarily  be  attributed  to  words,  the  purpose  of  con- 
struction being  not  to  get  meaning  into  the  language  of  the 
testator,  but  to  get  the  testator's  meaning  out  of  it ;  that  such 
meaning  when  ascertained  is  to  govern,  if  not  contrary  to 
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law  or  good  morals,  however  strange  it  may  be,  or  however 
much  the  rules  of  punctuation  and  the  literal  meaning  of 
words,  or  even  their  arrangement  in  the  writing,  may  be 
violated  to  reach  it. 

It  is  obvious  that  the  testatrix  intended  to  bequeath  one 
twelfth  of  the  residue  of  her  property,  after  payment  of  her 
debts,  expenses  of  last  sickness,  and  the  specific  bequests 
preceding  the  general  clause  of  her  will,  to  each  branch  of 
her  family  in  the  collateral  line.  How  remote  she  intended 
to  go  to  reach  a  taker  is  the  question.  That  the  general 
scheme  was  as  stated  is  quite  manifest  from  her  dividing 
the  property  into  twelve  equal  parts,  bequeathing  one  part 
to  each  of  her  living  brothers  and  sisters,  and  one  to  the 
children  of  each  of  those  dead,  then  providing  that  in  case 
of  the  death  of  either  of  her  living  brothers  and  sisters 
during  her  lifetime,  leaving  lawful  issue,  the  share  of  such 
brother  or  sister  should  be  divided  among  his  or  her  chil- 
dren ;  and  in  case  of  such  death  without  issue,  that  the  share 
fihould  be  equally  divided  among  the  surviving  brothers  and 
sisters,  the  surviving  child  or  children  of  either  of  the  broth- 
ers or  sisters  to  represent  the  share  that  party  would  receive. 
There  are  many  other  indications  in  the  will  showing  the 
scheme  to  have  been  as  stated,  but  those  particularly  men- 
tioned are  sufficient.  If  we  had  only  the  words  "  to  each  of 
my  brothers  and  sisters  (naming  those  living),  and  to  the 
children  of  each  of  my  deceased  brothers  and  sisters,  share 
and  share  alike,"  and  the  other  instances  already  mentioned 
where  the  word  "children"  occurs  in  the  will,  no  question 
could  arise  warranting  a  resort  to  rules  for  construction  of 
the  instrument  to  determine  the  meaning  intended  by  the 
testatrix.  The  word  "children,"  when  not  rendered  ob- 
scure by  the  manner  of  its  use,  has  a  plain  and  well-under- 
stood ordinary  signification.  It  means  the  descendants  of 
human  parents  in  the  first  degree.  That  is  its  lexicographical 
as  well  as  its  ordinary  legal  meaning.  Yet,  issue  in  the  direct 
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line,  however  remote,  may  reasonably,  in  some  oircamstances, 
be  included  within  the  term,  and  it  may  be  exteijided  greatly 
in  order  to  carry  out  the  manifest  purpose  of  a  will.  It  is 
so  laid  down  by  all  text  writers  and  supported  by  a  multi- 
tude of  American  and  English  authorities,  a  large  collection 
of  which  are  cited  to  the  text  on  the  subject  in  2  Jarman, 
WUls  (6th  ed.),  156  [*1000]. 

Many  very  apt  illustrations  of  the  application  of  this  doc- 
trine are  cited  by  respondents.  In  In  re  Schedd^  73  CaL 
694,  the  testator  left  property  to  each  of  the  children  of  his 
deceased  sister,  to  be  paid  as  they  respectively  reached  their 
majority,  with  a  provision  that  if  either  child  should  die 
leaving  children,  before  the  death  of  the  testator's  brother, 
who  was  given  a  beneficiary  interest  in  the  estate,  such  issue 
should  take  the  parent's  share.  When  the  will  was  drawn 
the  sister  and  all  her  children  had  been  dead  for  many  years, 
but  one  of  the  deceased  children  left  a  child  who  was  a  minor 
at  the  date  of  the  will,  and  it  was  held  that  the  word  "  chil- 
dren "  must  have  been  used  to  signify  descendants  and  to 
include  the  minor  grandchild,  as  such  child  was  the  only 
person  in  existence  when  the  words  were  spoken  or  who 
could  have  been  in  the  mind  of  the  testator.  In  Bowher  v. 
Bowkevy  148  Mass.  198,  the  court  said  that  the  word  "  child  " 
may  be  so  interpreted  as  to  include  grandchildren  where  the 
will  exhibits  that  such  was  the  manifest  intention;  and  the 
term  was  so  extended  in  construing  the  will  there  under  con- 
sideration, in  order,  as  was  stated,  to  carry  out  "  the  ruling 
idea  of  the  testator." 

The  general  doctrine  may  be  stated  thus:  Where  there 
are  no  immediate  children  to  whom  the  term  can  apply,  or 
where  it  is  manifest  from  other  words  in  the  will  that  it  was 
used  in  the  broad  sense  of  issue  or  descendants,  it  may  be 
construed  to  include  grandchildren,  stepchildren,  illegitimate 
children,  or  descendants,  however  remote.  2  Eedf.  Wills, 
Vol.  100—42 
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17;  Wigram,  Wills,  §  21;  MowaU  v.  CaroWy  7  Paige,  328, 33 
Am.  Dec.  41. 

Now,  in  view  of  the  foregoing,  the  langaage  following  the 
general  bequest  to  children  of  deceased  brothers  and  sisters 
seems  to  have  controlling  significance,  namely:  ^^ I  will  a/nd 
direct  that  ^  money  which^  hy  the  foregoing  distriiuMony 
would  go  to  Theopolis  Frick^  grcmdson  of  Fred.  DeUickery 
deceased^  shall  he  paid  to  his  falher^  Jacob  Frich^  m  trust  for 
a/nd  to  he  allied  for  the  mpport  amd  madntenanoe  of  said 
Theopolis  Frichy  Theopolis  Frick^  it  will  be  observed,  was 
not  a  child  of  a  deceased  brother  or  sister,  but  was  a  grand- 
child. Therefore,  unless  the  term  "  children  "  as  previously 
used  "  in  the  foregoing  distribution "  was  intended  to  in- 
clude descendants  in  the  direct  lines  from  the  brothers  and 
sisters,  where  necessary  in  order  that  the  property  in  that 
line  might  reach  a  class  to  take  under  the  will,  nothing  can 
go  to  Theopolis  Fridk^  and  the  special  clause  referring  to 
him  must  be  left  without  any  effect  whatever.  That  seems 
to  be  a  sufficient  reason,  under  the  rules  before  mentioned, 
for  saying  that  the  testatrix  used  the  term  under  considera- 
tion as  synonymous  with  descendants.  The  residuary  clause 
provided  for  twelve  equal  parts  corresponding  to  the  twelve 
branches  of  the  family,  manifesting,  as  stated,  a  clear  inten- 
tion that  each  such  branch  should  have  the  benefit  of  one 
such  share,  except  in  the  case  of  the  death  without  issue  of 
one  of  the  then  living  brothers  or  sisters,  in  which  case  the 
share  going  to  such  deceased  brother  or  sister  was  to  be 
equally  divided  between  the  brothers  and  sisters  remaining. 
Unless  we  can  say  that  the  shares  intended  primarily  for 
the  respective  classes  of  children  of  deceased  brothers  and 
sisters  must  go  in  the  lines  indicated,  to  a  class  that  will 
satisfy  the  term  used  to  designate  the  classes,  in  the  mind 
of  the  testatrix,  then,  manifestly,  the  attempt  to  provide  for 
Theopolis  Frick  will  fail  absolutely.    There  is  no  reasonable 


Digitized  by  VjOOQIC 


Wis.]  august  TEEM,  1898.  669 

WiU  of  ScholL 

theory  upon  which  he  can  take  by  reference  to  "  the  fore- 
going distribution  *'  spoken  of,  except  upon  the  one  that  all 
of  the  class  to  which  he  belongs,  and  all  similar  classes,  were 
in  the  mind  of  the  testatrix,  and  that  she  intended  each  of 
the  seven  shares  bequeathed  to  the  children  of  deceased 
brothers  and  sisters  to  go  in  the  line  of  descent  till  it  all 
reached  a  resting  place,  however  remote,  on  a  basis  of  abso- 
lute equality  between  the  members  of  each  class,  the  chil- 
dren of  a  deceased  member  of  one  class  forming  a  new  class 
to  take  per  stirpes  the  share  of  such  deceased  member.  By 
such  construction  of  the  will  each  part  of  it  is  easily  brought 
into  complete  harmony  with  every  other  part,  and  other- 
wise no  reasonable  theory  can  be  suggested  that  will  pro- 
duce that  effect.  That  is  the  view  the  circuit  judge  took, 
in  which  we  concur. 

The  remaining  question  is,  Did  the  testatrix  intend  to  in- 
clude the  illegitimate  great-grandchild  of  Catherine  Witt- 
man  ?  Here  again,  if  we  adopt  as  the  sense  in  which  the 
word  "  children "  was  used  the  ordinary  meaning  attribu- 
table thereto,  the  illegitimate  must  be  excluded.  The  de- 
scription "  child,"  "  son,"  "  issue,"  and  words  of  that  nature, 
includes  legitimates  only.  Ca/rtwriffht  v.  Tawdry^  5  Ves.  530, 
is  often  quoted  as  a  leading  authority  on  that  point.  There 
the  testator,  having  four  children  of  whom  one  was  an  ille- 
gitimate daughter,  remembered  them  in  his  will  in  the  fol- 
lowing language:  "All  and  every  of  such  child  or  children 
as  I  may  happen  to  leave  at  my  death."  The  Lord  Chancellor 
said :  "  How  can  1  possibly  put  upon  the  will  the  construc- 
tion the  plaintiff  desires,  when  there  are  lawful  children  ? 
It  is  impossible  in  a  court  of  justice  to  hold  that  an  illegiti- 
mate child  can  take  equally  with  lawful  children  upon  a 
devise  to  children."  That  is  authority  only  to  the  point 
that  a  general  bequest  to  children,  without  something  to 
clearly  give  to  the  term  an  extended  meaning,  includes  legit- 
imates only.    The  mere  fact  of  the  existence  of  lawful  chil- 
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dren  does  not  make  it  impossible  for  the  term  to  be  constraed 
so  as  to  include  illegitimates  if  from  other  parts  of  the  will 
it  is  clear  that  they  were  intended  to  be  included  in  the  dis- 
tribution of  the  testator's  bounty.  The  same  rule  that  in- 
cludes grandchildren  and  great-grandchildren  in  the  term 
"  children  "  will  include  illegitimates,  adopted  children,  step- 
children, or  any  other  class  to  whom  the  term  may  reason- 
ably apply.  True,  our  statute,  changing  the  common  law  in 
respect  to  inheritable  blood  of  illegitimates,  is  entitled  to 
some,  but  not  alone  to  controlling,  weight  on  the  question 
of  intention.  Such  statute  provides  that  an  illegitimate 
child  shall  take  as  heir  of  its  mother,  the  same  in  all  respects 
as  a  lawful  child.  E.  S.  18Y8,  sec.  2274.  So  if  the  property 
were  to  pass  by  law  to  the  children  of  Sallie  Yerger,  of  whom 
James  Wa/rd  was  one,  he  would  take  equally  with  her  lawful 
children. 

The  rule  at  common  law  under  which  illegitimates  were 
not  deemed  to  have  any  inheritable  blood  from  their  father 
or  mother  and  could  not  be  given  any  by  the  marriage  of 
the  parents,  finds  no  place  in  our  system.  In  its  stead  the 
more  humane  policy  of  the  civil  law  has  been  adopted, —  a 
policy  which  considers  justice  to  the  innocent  as  outweigh- 
ing the  controlling  idea,  so  called,  of  the  common  law,  the 
discouragement  of  illegitimacy.  The  importance  of  the  lat- 
ter is  by  no  means  diminished  in  legal  contemplation,  but- 
the  injustice  and  futility  of  punishing  the  innocent  result  of 
illicit  commerce  as  an  effectual  warning  against  the  sin  of 
it,  is  recognized  in  the  more  practical  and  intelligent  systegi 
under  which  we  live.  That  situation,  which  we  may  rea- 
sonably assume  the  testatrix  had  in  mind  in  making  the 
testamentary  disposition  of  her  property,  is  quite  persuasive 
in  determining  what  she  intended.  In  view  of  it,  less  evi- 
dence than  under  the  old  system  will  sufficiently  show  that 
the  intention  was  to  include  illegitimate  children  in  giving 
to  a  class  as  children,  the  mother  of  the  class  being  the  in- 
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heritable  blood  that  induced  the  bequest;  but  the  existence 
of  the  policy  referred  to  cannot  do  away  entirely  with  the 
rule  that  the  general  term  cannot  include  the  particular 
class  unless  the  intention  to  do  so  appears  by  necessary  im- 
plication. It  was  not  the  policy  of  the  common  law  alone 
that  led  to  the  rule.  So  we  are  not  permitted  to  say  that, 
the  policy  being  changed,  the  rule  has  ceased  to  exist.  The 
plain,  ordinary  meaning  of  the  word  still  is,  presumptively, 
legitimate  children,  but  the  inference  arising  from  its  use, 
unexplained,  is  somewhat  weakened,  so  that  evidence  or 
circumstances  of  less  weight  than  before  are  deemed  suffi- 
cient to  rebut  it.  The  firmness  in  adhering  to  the  rule,  as 
in  Ca/rtwrigU  v.  Yomd/ry^  5  Ves.  630,  does  not  now  prevail. 
There,  as  stated,  the  bequest  was  "  to  every  of  the  children 
that  the  testator  might  leave  at  his  death,  share  and  share 
alike,"  coupled  with  a  provision  for  dividing  the  beneficial 
interests  under  the  will  into  fourths,  corresponding  to  the 
number  of  children  the  testator  had,  including  an  illegiti- 
mate daughter.  Yet,  it  was  said  that  the  circumstance  that 
ft  took  the  daughter  to  satisfy  the  call  for  four  children  was 
not  sufficient  to  permit  the  court  to  so  construe  the  will  as 
to  hold  that  the  testator  intended  to  remember  her,  in  view 
of  the  fact  that  he  had  three  lawful  children  to  whom  the 
term  "  children  "  would  apply.  That  was  an  exceedingly 
harsh  rule,  and  well  illustrates  the  firmness  with  which 
courts  formerly  adhered  to  the  primary  meaning  of  the  term. 
Now,  any  reasonable  evidence  that  the  testator  intended  to 
include  iUegitilnates  would  be  sufficient,  and  where  the  class, 
in  order  to  participate,  must  do  so  through  the  mother,  less 
evidence  would  include  illegitimates  than  if  they  were 
reached  through  the  father  in  the  line  of  descent.  Bigelow, 
Wills,  201.  It  is  said  by  some  text  writers  that  the  rule  of 
necessary  implication  no  longer  exists.  In  that  they  are  in 
error.  The  rale  remains  but  is  satisfied  by  less  evidence. 
It  follows  from  what  has  preceded  that  there  must  be  some 
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evidence  to  supplement  the  policy  of  the  statute  in  order  to 
warrant  us  in  saying  that  the  testatrix  intended  by  the  term 
"  children  "  to  include  the  illegitimate  son  of  Sallie  Yerger. 
We  fail  to  find  any  such  evidence.  Therefore  that  part  of 
the  judgment  oi  the  circuit  court,  holding  that  James  Ward 
is  entitled  to  take  under  the  will,  must  be  reversed,  but  in 
all  other  respects  it  must  be  afSrmed,  and  the  cause  be  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion.  The  costs  and  disbursements  of  the  parties  in  this 
and  the  circuit  courts  are  directed  to  be  paid  out  of  the  es- 
tate. The  county  court  is  directed  to  make  a  reasonable 
allowance  out  of  the  estate  to  each  of  the  parties  for  counsel 
fees. 
By  the  Court. —  So  ordered. 


Ledbbbb,  Appellant,  vs.  Estate  of  Eohk,  Eespondent. 

S^tember  Bi-- October  n,  1898. 

Appeal:  BUI  of  exceptions. 

The  supreme  oourt  cannot  review  the  eridenoe  in  a  case  tried  by  the 
ooort  unless  exceptions  are  taken  to  the  findings  of  faot  and  pre- 
served in  the  biU  of  exceptions. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnson,  Circuit  Judge.    Affirmed. 

Appellant  presented  a  claim  to  the  county  oourt  of  Mil- 
waukee county  against  the  estate  of  Ignatz  Eohn,  which  was 
disallowed.  An  appeal  was  taken  to  the  circuit  court  The 
matter  was  heard  before  a  referee,  who  found  in  favor  of  the 
appellant  on  a  portion  of  her  claim.  The  respondent  moved 
to  set  aside  the  referee's  report  and  finding,  and,  after  argu- 
menty  the  circuit  judge  made  new  findings  setting  aside  the 
findings  of  the  referee  and  disallowing  the  appellant's  claim. 
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A  judgment  was  entered,  affirming  the  judgment  of  the 
county  court,  except  as  to  costs.  This  appeal  is  from  that 
portion  of  the  judgment  by  which  appellant's  claim  is  dis- 
allowed and  the  judgment  of  the  county  court  is  affirmed. 

For  the  appellant  there  was  a  brief  by  Ghas.  O.  Woolcochj 
attorney,  and  Damid  S,  Roae^  of  counsel,  and  oral  argument 
by  Mr,  Woclcoch. 

For  the  executor  there  was  a  brief  by  LaBouU  <&  Hunty 
and  oral  argument  by  F.  S.  Sunt. 

For  Fannie  Loeb  there  was  a  brief  by  Orcmger  <6  Gfrcmgerj 
and  oral  argument  by  S.  W,  Ora/nger. 

For  the  widow,  Katie  Kohny  there  was  a  brief  by  O.  W. 
Hazdtony  guardian  ad  litem. 

Bardeen,  J.  To  properly  dispose  of  the  questions  raised 
in  appellant's  brief  and  argued  at  the  bar,  it  would  be  nec- 
essary to  make  an  examination  of  the  evidence  in  the  case. 
The  bill  of  exceptions  contains  no  exceptions  to  the  findings 
of  the  circuit  judge.  The  situation  presented  is  exactly  simi- 
lar to  that  of  the  case  of  Newton  v.  WUliamBy  94  Wis.  222. 
It  would  seem  hardly  necessary  to  reassert  the  rule  that  this 
court  cannot  review  the  evidence  in  a  case  tried  by  the  court 
unless  exceptions  are  taken  to  the  findings  of  fact  and  are 
preserved  in  the  bill  of  exceptions.  E.  S.  1878,  sec.  2870; 
Oramver  v.  Hamifordy  53  Wis.  85;  Fkenson  v.  Ba/tes^  58  Wis. 
54;  McLemrnxm  i;.  PrenMce^  85  Wis.  427;  Henrisi  v.  Kehr^  90 
Wis.  344.  An  inspection,  however,  of  the  evidence  returned 
convinces  us  the  judgment  was  manifestly  correct  and  ought 
not  to  be  disturbed. 

By  the  C<mrt. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Messmeb  and  another,  Eespondents,  vs.  Block,  Appellant. 

September  jR#—  October  11, 1898. 

(1)  Appeal:  Notice.    (2)  Caniracta:  Pleading, 

1  Where  the  supreme  court  is  the  only  oourt  to  whioh  an  appeal  could 
be  taken,  a  notice  of  appeal  is  effectual  although  it  fails  to  state 
to  what  court  the  appeal  is  taken* 

ft  In  an  action  to  recover  for  architects'  services,  a  complaint  alleging 
that  between  certain  dates  the  plaintiffs,  at  the  special  instance 
and  request  of  the  defendant^  i>erformed  work,  labor,  and  services 
in  the  preparation  of  plans  which  were  actually  used  in  the  erec- 
tion and  construction  of  a  building  on  defendant's  land,  and  in 
superintending  such  construction,  and  that  a  certain  sum  was  then 
due  the  plaintiffs  by  reason  of  the  premises,  over  and  above  aU 
payments,  is  held  sufficient 

Appeal  from  an  order  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Suthebland,  Judge.    Affirmed. 

For  the  appellant  the  cause  was  submitted  on  the  brief 
of  Dr.  J.  Tkiemamm,. 

For  the  respondents  there  was  a  brief  by  Austm  dh  Fehvy 
attorneys,  and  O.  G.  Oehrz  and  Jacob  Fehr^  Jr.^  of  counsel, 
and  oral  argument  by  Mr.  Oehrz.  To  the  point  that  the 
complaint  was  sufficient,  they  cited  Edleman  v.  Eidd^  65 
Wis.  22;  Bliss,  Code  PI.  §§  9, 152, 156;  Fa^on  v.  Sherwood, 
17  N.  T.  230;  Hv/rat  v.  LUchfidd,  39  id.  377;  Hoeley  v.  Black, 
28  id.  438;  Mead  v.  Degolyer,  16  Wend.  638;  Ola/rh  v.  Fair- 
child,  22  id.  583;  1  Chitty,  PL  352,  353;  2  Enoy.  of  Forms, 
298;  Pa/rher  v.  Macowher,  16  L.  R.  A.  861;  AUm  v.  Patter- 
son, 7  N.  Y.  476;  Ketdtae  v.  Myers,  19  id.  281;  Bus  v. 
Eetohwm,  51  Wis.  324. 

Cassoday,  0.  J.  This  is  an  appeal  from  an  order  overrul- 
ing a  demurrer  to  a  complaint  alleging,  in  effect,  that  the 
plaintiffs  were  at  the  times  stated  architects;  that  as  such, 
and  between  April  1, 1896,  and  September  11, 1896,  they,  at 
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the  special  instance  and  request  of  the  defendant,  rendered 
and  performed  work,  labor,  and  services  in  and  about  the 
drawing  of  plans  and  specifications  for  use  in  the  erection  and 
construction,  and  which  actually  were  used  in  the  erection 
and  construction,  of  the  building  described,  and  the  superin- 
tending of  such  construction,  and  that  the  same  was  situated 
on  the  real  estate  described  and  owned  by  the  defendant ; 
that  the  plaintiffs  duly  filed  their  petition  for  a  lien  Febru- 
ary 16, 1897;  that  there  was  then  due  and  owing  to  the 
plaintiffs  from  the  defendant,  by  reason  of  the  premises, 
over  and  above  all  payments  made  on  account  of  the  work 
done  and  materials  furnished,  the  sum  of  $64.78,  with  inter- 
est thereon  from  November  30, 1896;  wherefore  the  ordi- 
nary judgment  in  such  a  case  was*  demanded. 

The  motion  to  dismiss  the  appeal  on  the  sole  ground  that 
the  notice  does  not  state  that  the  appeal  is  taken  to  this 
court  is  denied.  It  is  conceded  that  this  is  the  only  court 
to  which  the  appeal  could  be  taken;  and  hence  it  should  be 
effectual  for  that  purpose.  R.  S.  1878,  sec.  3049;  Stechmesaer 
V,  Oraham,  10  Wis.  37;  Johnson  v.  C,  M.  <&  St.  P.  R.  Go.  43 
Wis.  432. 

The  defendant  only  objects  to  the  complaint  on  the  ground 
that  it  does  not  allege  the  essential  facts  constituting  a  con- 
tract whereby  the  defendant  promised  to  pay  to  the  plaint- 
iffs for  such  services  and  materials, — much  less  the  essential 
consideration  for  such  agreement.  The  rendering  of  the 
services  and  the  furnishing  of  the  materials  at  the  special 
instance  and  request  of  the  defendant,  and  for  his  use  and 
benefit,  certainly  constituted  a  good  consideration  for  Im 
promise  to  pay  therefor.  Silverthom  v.  Wylie^  96  Wis.  69. 
The  complaint  did  not  allege  an  express  promise,  but  it  mani- 
festly did  an  implied  promise.  True,  it  did  not  allege  the- 
amount  that  the  services  rendered  and  the  materials  fur- 
nished were  reasonably  worth,  but  it  did  allege,  in  effect^ 
that  there  was  due  and  owing  to  the  plaintiffs  from  the  de- 
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fendant  the  amount  mentioned  by  reason  of  the  facts  stated, 
over  and  above  all  payments  on  aocount  of  the  work  done 
and  materials  furnished.  Such  facts,  if  they  remain  un- 
controverted,  would  seem  to  be  sufficient  to  authorize  a  re- 
covery from  the  defendant  of  the  amount  stated.  Bue  v. 
Ketchum,  51  Wis.  324;  Ml&num  v.  Mdd^  65  Wis.  22;  AUen 
V.  Patt^aon^  7  N.  T.  476;  Farron.  v.  Sherwood^  17  N.  Y.  227. 
By  the  Cov/rt — The  order  of  the  superior  court  of  Mil- 
waukee county  is  affirmed. 


Thb  State  ex  eel.  Clanoy  and  another,  Appellants,  vs. 
MoGovERN  and  others,  Eespondents. 

September  B4 — October  11, 1898. 

(1)  Villages:  Legalizing  defective  incorporaiiaru  (3-5)  Certiorari  to  vil- 
lage board:  Misdirection  of  writ:  Jurisdiction:  Waiver:  Motion  to 
gucuih, 

L  It  toould  seem  that  the  legislature  may  legalize  the  inoorporation  of 
d^ectively  incorporated  villages,  and  validate  the  acts  of  their  oflS- 
cers,  when  no  vested  right  is  interfered  with. 

13l  In  a  proceeding  by  certiorari  to  review  alleged  illegal  acts  of  a  vil- 
lage board,  the  writ  should  be  directed  to,  and  served  upon,  the 
board  whose  acts  are  attacked  and  not  upon  the  village  clerk,  un- 
less it  appears  that  such  board  has  ceased  to  exist 

a  If,  in  such  a  case,  it  appears  by  the  record  that  the  board  existed 
when  the  action  was  commenced,  the  court  acquired  no  jurisdic- 
tion to  review  its  proceedings  by  the  issuance  of  the  writ  to  the 
clerk;  and  the  lack  of  jurisdiction  cannot  be  waived  by  the  clerk. 

4.  A  motion  to  quash  a  writ  of  certiorari  is  in  effect  a  demurrer  and 
raises  only  the  question  of  the  legal  sufficiency  of  the  facts  appear- 
ing in  the  record. 

Q.  A  motion  to  quash  a  writ  of  certiorari  is  not  too  late  because  made 
after  the  return  and  at  a  subsequent  term  of  court 

Appiial  from  an  order  of  the  circuit  court  for  Milwaukee 
county:  D.  H.  Johnson,  Circuit  Judge.    Affi/rmeA. 
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Certiorari.  The  relators,  by  their  relation  filed  July  8, 
1897,  alleged  that  they  owned  certain  lots  in  the  town  site 
of  South  Milwaukee,  abutting  upon  the  highway  called  Chi- 
cago road,  and  that  on  the  11th  of  February,  1893,  Fred 
Heiddhurg  and  five  other  persons,  whose  names  are  given, 
pretending  to  act  as  village  trustees  of  the  village  under  the 
name  of  South  Milwaukee,  made  an  order  vacating  a  part 
of  said  Chicago  road  pursuant  to  certain  proceedings  had  be- 
fore them;  that  such  proceedings  were  in  the  custody  of  the 
defendant  Mc  Govern^  village  clerk  of  the  so-called  village  of 
South  Milwaukee;  and  that  the  same  were  void  for  the  fol- 
lowing reasons:  "  (1)  That  the  said  parties  so  attempting  to 
act  as  a  village  board  and  as  such  village  clerk  were  not  the 
officers  they  claimed  to  be  because  the  so-called  village  of 
South  Milwaukee  had  never  been  legally  incorporated,  nor 
had  any  legal  existence  as  a  village,  nor  power  nor  authority 
to  elect  trustees  nor  the  said  clerk,  and  the  said  clerk  and 
trustees  had  never  been  elected  to  or  qualified  as  trustees 
of  a  legally  incorporated  village.  (2)  That  no  petition  for 
the  vacation  of  the  said  highway  was  presented  to  and  acted 
upon  by  the  board  having  authority  to  act  in  that  behalf; 
that  the  notice  required  by  law  of  the  hearing  upon  an  ap- 
plication to  vacate  said  streets  was  never  given.  (3)  That 
the  order  required  by  law  for  the  vacation  of  said  highway 
was  not  made  by  any  duly  constituted  authority.  (4)  That 
the  highway  so  attempted  to  be  vacated  was  what  is  known 
as  a  government,  road,  and  had  been  in  existence  for  over 
fifty  years  as  such.  (5)  That  no  notice  of  the  application  or 
hearing  to  vacate  said  highway  was  given  to  your  affiants, 
or  either  of  them." 

Upon  this  relation  a  writ  was  issued  to  McOovem^  as  vil- 
lage clerk  of  the  village  of  South  Milwaukee,  and  thereafter 
he  made  a  return,  showing  that  certain  proceedings  for  va- 
cation of  a  part  of  the  Chicago  road  were  had  before  the 
board  of  trustees  of  South  Milwaukee,  which  culminated  on 
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the  2lBt  day  of  February,  1893,  in  the  passage  of  a  resolu- 
tion vacating  a  part  of  said  road.  The  return  further  showed 
that  since  the  service  of  the  writ  upon  Mm  the  said  village  oi 
South  Milwaukee  had  been  organized  into  a  city  of  the  fourth 
class,  and  no  longer  existed  as  a  village. 

After  the  return,  and  at  a  subsequent  term  of  court,  the 
defendant  filed  a  written  motion  to  quash  the  writ  for  three 
reasons :  (1)  That  before  the  service  of  the  writ  he  had  ceased 
to  be  village  clerk,  and  the  said  village  had  ceased  to  exist; 
(2)  that  the  relation  did  not  set  forth  facts  sufficient  to  au- 
thorize the  issuance  of  the  writ;  and  (3)  that  more  than  two 
years  had  elapsed  from  the  time  of  the  vacation  of  the  high- 
way to  the  time  of  the  application  for  the  writ.  Upon  the 
hearing  of  this  motion  the  relators  filed  affidavits  seeking  to 
excuse  the  delay  in  applying  for  the  writ  by  showing  that 
at  the  time  of  the  vacation  of  the  highway  their  property 
appeared  by  a  plat  of  South  Milwaukee  not  to  abut  upon  the 
Chicago  road,  but  that  two  lots  apparently  intervened  be- 
tween their  property  and  the  said  Chicago  road,  but  that 
they  were  then  engaged  in  litigation  with  the  owners  of  said 
intervening  lots,  claiming  that  said  lots  had  been  dedicated 
to  the  public  as  a  highway  and  were  in  fact  a  part  of  said 
Chicago  road;  and  that  said  litigation  did  not  terminate 
until  the  month  of  January,  1897,  when  judgment  was  ren- 
dered in  favor  of  the  relators,  thus  establishing  their  rights 
as  abutters  upon  said  road;  and  that  they  brought  these  cer- 
tiorari proceedings  within  six  months  after  their  rights  were 
so  established. 

^  Upon  hearing  the  motion,  the  court  made  an  order  quash- 
ing the  writ  and  dismissing  the  proceedings,  from  which  the 
relators  appeal. 

For  the  appellants  there  was  a  brief  by  W.  J.  <6  J.  H. 
Twmer^  and  oral  argument  by  W.  J.  Turner. 

For  the  respondents  there  was  a  brief  by  QwxHes^  Spence  & 
QxmrleSy  and  oral  argument  by  T.  W.  Spence.    They  argued, 
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among  other  things,  that  the  motion  to  quash  was  not  made 
too  late.  Such  a  motion  can  be  made  at  any  time  before  or 
after  return  made,  or  before  or  after  the  first  term  following 
such  return,  or  even  after  hearing  on  the  merits.  People  ex 
reL  Church  v.  Svp^rs  cf  AUegcmy  Go.  15  Wend.  198;  Peo- 
ple ex  rd.  Agnew  v.  New  Yorh^  2  Hill,  11 ;  People  ex  reL. 
Onderdonh  v.  Supers  of  Queens  Co.  1  id.  200;  People  ex  rd, 
Kilmer  v.  McDonald^  2  Hun,  70;  State  v.  Lowery^  49  N.  J. 
Law,  391;  Sta/te  ex  rd.  DaJ/rymple  v.  Mikoaukee  Go.  58  Wis. 
12, 13. 

WiNSLow,  J.  It  is  quite  apparent  from  the  record  that 
the  main  ground  upon  which  the  relators  relied  to  support 
their  claim  that  the  highway  in  question  was  never  legally 
vacated  was  the  fact  that  the  village  of  South  Milwaukee 
had  been  incorporated  by  order  of  the  circuit  court  under 
the  provisions  of  sees.  854-866,  S.  &  B.  Ann.  Stats.,  which 
provisions  were  pronounced  unconstitutional  by  this  court 
in  the  case  of  Li  re  North  Mihoaukee^  93  Wis.  .616,  because 
they  attempted  to  delegate  legislative  power  to  the  circuit 
courts.  Since  that  decision,  the  legislature,  by  ch.  5,  Laws 
of  1897,  has  passed  an  act  legalizing  the  incorporation  of  all 
such  defectively  incorporated  villages,  and  attempting  to 
legalize,  ratify,  and  confirm  all  the  corporate  acts  of  such  vil- 
lages and  their  officers.  The  legislature  having  the  exclusive 
power  to  create  such  corporations  in  the  first  instance,  it  is 
difficult  to  see  why  it  may  not  validate  defectively  incorpo- 
rated villages,  and  the  acts  of  their  officers,  when  no  vested 
right  is  interfered  with.  Single  v.  Ma/rathon  Go.  38  Wis. 
363. 

There  arises,  however,  at  the  threshold  of  this  case,  an  ob- 
jection which  necessitates  affirmance  of  the  order  quashing 
the  writ,  regardless  of  all  questions  upon  the  merits.  The 
action  was  brought  to  review  the  alleged  illegal  acts  of  the 
village  board  of  trustees,  and  the  writ  should  have  been  di- 
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rected  to,  and  served  upon,  the  board  whose  acts  are  attacked, 
and  not  upon  the  clerk.  This  doctrine  has  been  held  in  a 
series  of  decisions  in  this  court.  State  ex  rel.  OUinger  v.  Mani- 
towoc^ 92  Wis.  546,  and  cases  cited.  In  this  case  it  was  said : 
"  If  misdirected,  the  writ  must  be  superseded  or  quashed. 
The  court  acquires  no  jurisdiction  by  it."  In  State  ex  rd.  Tib- 
hits  V.  Mikoa/itJcee^  86  Wis.  376,  where  a  writ  of  certiorari 
seeking  to  review  acts  of  the  common  council  had  been  di- 
rected to  the  city  of  Milwaukee  and  to  the  city  clerk,  it  was 
said  that  the  court  could  not  review  the  proceedings  of  the 
council,  because  the  writ  was  not  directed  to  the  body  or 
board  whose  acts  were  sought  to  be  reviewed  by  it;  and, 
further,  that  the  writ  cannot  go  to  a  mere  ministerial  officer 
save  in  exceptional  cases,  "  as  where  the  body  or  board  whose 
acts  are  sought  to»be  reviewed  is  not  a  continuing  one,  or  has 
ceased  to  exist,  and  such  ministerial  officer  has  proper  cus- 
tody of  the  record  or  proceeding."  So,  in  the  present  case, 
it  appearing  by  the  relation  that  the  proceedings  of  a  village 
board  are  sought  to  be  reviewed,  it  must  further  appear  that 
such  village  board  has  ceased  to  exist,  in  order  to  justify  the 
issuance  of  a  writ  to  the  clerk  of  the  board.  Not  only  is 
there  no  allegation  of  this  kind,  but  the  writ  is  directed  to 
Mg Govern  as  "village  clerk  of  the  village  of  South  Milwau- 
kee, in  the  county  of  Milwaukee,"  thus  unequivocally  recog- 
nizing the  existence  of  the  village  organization  at  that  time. 
Furthermore,  the  respondent  states  in  his  return  under  oath 
that  since  the  service  of  the  writ  the  said  village  of  South 
Milwaukee  has  duly  organized  as  a  city,  and  that  the  village 
no  longer  has  any  existence.  Thus  it  affirmatively  appears, 
both  by  the  relation  and  by  the  return,  that  the  village  ex- 
isted when  the  action  was  commenced,  and,  presumptively, 
that  a  village  board  then  existed.  If  such  was  the  fact,  then 
under  the  rules  laid  down  in  the  cases  above  cited  the  court 
acquired  no  power  or  jurisdiction  to  review  the  proceedings 
of  the  board  by  the  issuance  of  a  writ  to  the  clerk. 
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It  may  be  urged  that  the  clerk  has  waived  this  objectiou 
by  making  a  motion  to  quash,  based  in  part  upon  the  ground 
that  before  service  of  the  writ  the  village  of  South  Milwau- 
kee had  ceased  to  exist;  but,  as  the  question  is  one  of  juris- 
diction of  the  subject  matter,  such  jurisdiction  cannot  be 
conferred,  nor  the  absence  of  it  waived,  even  by  consent  of 
the  clerk.  The  existence  of  the  village  organization  appears 
by  the  relation,  the  writ,  and  by  the  return,  and  this  must 
be  held  to  be  conclusive  of  the  fact.  The  motion  to  quash 
is  based  upon  the  record  and  the  facts  therein  shown.  It  is 
no  part  of  its  office  either  to  add  to  or  subtract  from  those 
facts.  It  is,  in  efifect,  a  demurrer  questioning  the  legal  suffi- 
ciency of  the  facts  appearing  in  the  record,  and  can  go  no 
further.    Stute  ex  rel.  Anderson  v.  Timme,  70  Wis.  627. 

It  was  argued  that  the  motion  to  quash  was  made  too  late, 
but  this  contention  is  directly  ruled  against  in  Stale  ex  rd. 
Cameron  v,  Roberts^  87  Wis.  292. 

We  conclude  that  the  writ  was  properly  quashed  on  the 
ground  stated,  if  upon  no  other  ground. 

By  the  Cov/rt. —  Order  affirmed. 


LoGEMAOTT  and  another,  Eespondents,  vs.  Fault,  Appellant. 

September  B4— October  11, 1898, 

Damages:  Delay  in  performing  contract:  Modification  of  referee* 8  find- 
ing: Evidence. 

The  question  being  as  to  the  amount  of  damages  sustained  by  reason 
of  a  delay  in  performing  a  contract  to  furnish  a  boiler  for  a  vessel, 
it  is  Jidd,  upon  the  evidence,  that  it  was  error  for  the  trial  court  to 
modify  the  report  of  a  referee  by  reducing  the  award  of  damages 
from  |20  to  $10  per  day  during  the  time  the  use  of  the  vessel  wa& 
lost 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  Geo.  E.  Suthebland,  Judge.    Reversed. 
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The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Austin  (&  Feh/r^  and  for  the  respondents  on  that  of  WimJder^ 
Flanders^  Smithy  BoWwm  <&  Vilas. 

PiNNBY,  J.  This  action  was  brought  to  recover  $2,400, 
the  price  of  a  marine  boiler,  and  $826.17  for  work  and  labor 
done  and  materials  furnished  therefor,  which  constituted  the 
second  cause  of  action.  As  to  the  second  cause  of  action 
the  defendant  admitted  an  indebtedness  of  $634.87,  denying 
the  remainder,  while  as  to  the  first  he  admitted  the  whole 
thereof,  but  alleged  a  counterclaim  by  reason  of  delay  in 
finishing  the  boiler.  There  was  a  trial  before  a  referee. 
The  only  material  question  for  review  in  this  court  is  whether 
the  amount  of  damages  awarded  to  the  defendant  on  his 
counterclaim  for  delay  in  furnishing  the  boiler  was  erro- 
neous, as  being  too  low.  The  referee  found  that  the  plaint- 
iffs sold,  furnished,  and  delivered  materials  to  the  defendant 
and  performed  work  and  labor  for  him  on  and  between  May 
1,  1895,  and  September  1, 1895,  of  the  value  of  $826.17. 
This  was  the  purport  of  the  fourth  finding  of  the  referee, 
and  it  was  excepted  to  as  being  contrary  to  and  unsupported 
by  the  evidence;  but  the  exception  fails  to  point  out  the 
item  or  items  excepted  to,  and  it  does  not  appear  to  have 
been  seriously  pressed. 

The  third  and  fourth  assignments  of  error  relate  to  the 
damages  to  the  defendant  upon  his  counterclaim  by  reason 
of  want  of  timely  completion  of  the  boiler.  By  the  contract 
it  was  to  be  ready  for  delivery  April  1, 1895.  It  was  not  so 
ready,  and  the  referee  found  it  was  delivered  June  22, 1895, 
and  that  defendant  lost  the  use  of  his  steamer  "  Westover  "  for 
eighty-two  days  in  consequence  of  this  delay.  The  respond- 
ents claim  that  it  should  be  at  least  twenty-five  days  less, 
but  the  court  aflSrmed  the  referee  on  this  point,  and  it  was 
also  found  that  the  delay  was  not  waived  by  the  defendant. 
It  appears  that  the  boiler  was  ordered  for  use  in  one  of  two 
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boats  operated  by  the  defendant;  namely,  either  the  "West- 
over  "  or  the  "A.  T.  Bliss,"  both  of  which  were  used  by  defend- 
ant for  transporting  lumber  and  other  freight  to  and  from 
different  ports  upon  the  lakes.  The  referee  found  that  by 
reason  of  the  plaintififs'  failure  to  deliver  said  boiler  at  the 
time  specified  in  the  contract,  defendant  was  deprived  of 
the  use  of  the  steamer  "  Westover  "  for  a  period  of  eighty- 
two  days,  and  that  a  fair  reasonable  rental  value  of  said 
steamer  during  the  time  the  defendant  was  so  deprived  of 
her  use  was  $20  a  day,  amounting  to  $1,640,  and  that  the 
defendant  was  entitled  to  offset  against  the  amount  due  to 
the  plaintiff  for  the  purchase  price  of  said  boiler  and  the 
extra  work  aforesaid  the  said  sum  of  $1,640,  the  damages 
aforesaid,  and  that  the  plaintiffs  were  entitled  to  judgment 
against  the  defendant  for  the  sum  of  $1,586.17,  with  inter- 
est from  September  1, 1895. 

The  trial  court,  on  motion  to  review  and  set  aside  the  re- 
port upon  the  question  of  the  amount  of  damages  the  de- 
fendant was  entitled  to  recover  on  his  counterclaim,  applied 
the  rule  in  SJiepa/rd  v,  MHAJoaukee  O,  L.  Go,  15  Wis.  318-329, 
affirmed  in  Poposkey  v.  MrnihwitZy  68  Wis.  322,  that  "  value  " 
and  "net  profits,"  in  such  cases,  are  convertible  terms,  and 
that  profits  lost  are  recoverable  "  when  they  are  not  so  con- 
jectural and  remote  as  to  be  incapable  of  ascertainment  with 
reasonable  certainty;"  that  what  the  defendant  might  liave 
made  out  of  his  boat  for  the  eighty-two  days  was  what  he 
had  lost,  whether  it  was  called  "  value,"  "  rental  value,"  or 
"  net  profits,"  all  of  which  terms,  in  such  connection,  mean 
the  same  thing;  and,  on  the  ground  that  the  defendant's 
evidence  on  the  subject  was  conjectural  and  uncertain,  re- 
duced the  sum  of  $20  per  day  for  damages  for  loss  of  the 
use  of  the  boat  to  $10,  making  the  entire  allowance  on  that 
ground  $820,  instead  of  $1,640.  The  report  was  thus  modi- 
fied, and  judgment  was  entered  thereon  accordingly,  as 
stated. 

Vol.  100—43 
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The  evidence,  expert  and  otherwise,  on  the  subject  of  the 
defendant's  damages  by  reason  of  having  been  deprived  of 
the  use  of  the  "Westover"  for  the  period  of  eighty-twa 
days,  took  a  wide  range,  and  cannot  well  be  condensed  so 
as  to  be  either  instructive  or  useful.  It  involved  no  legal 
principle,  and  none  appears  to  have  been  argued  in  connec- 
tion with  it.  It  was  a  question  of  fact,  and  of  the  deduc- 
tion or  conclusion  the  evidence  would  warrant.  It  appeared 
that  the  defendant  had  invested  large  sums  of  money  in 
vessel  property  on  the  lake  for  carriage  of  lake  freights, 
and  that  the  boiler  contracted  for  was  designed  and  meant 
for  use  in  the  steam  barge  "  Westover,"  chartered  by  the 
defendant,  and  used  in  connection  with  the  tow  barge  called 
the  "  Bliss,"  of  which  the  plaintiffs  had  knowledge  before 
and  at  the  time  of  the  contract;  and  there  was  evidence 
tending  to  show  that  by  reason  of  failure  to  deliver  the 
boiler  as  agreed  the  defendant's  boats  "Westover"  and 
"  Bliss  "  were  unable  to  carry  cargoes  of  freight,  and  were 
obliged  to  lie  idle  until  August  3,  1895;  and  that,  if  the 
plaintiffs  had  delivered  the  boiler  as  agreed,  the  defendant 
would  and  could  have  carried  freight  and  cargoes  during 
the  months  of  April,  May,  June,  July,  and  part  of  August; 
that  the  defendant,  by  reason  of  the  failure  of  the  plaintiffs 
to  so  deliver  the  boiler,  was  deprived  of  the  use  of  said 
boats,  and  the  income  thereof,  and  it  was  claimed  that  the 
reasonable  value  of  the  use  of  said  boats  during  said  period 
was  $5,100.  It  was  admitted  that  at  the  time  the  contract 
was  executed  the  plaintiffs  knew  the  boilers  were  designed 
for  use  in  one  of  defendant's  boats.  The  evidence  shows 
that  the  boiler  was  not  set  out  of  the  plaintiff's  shop  until 
June  26, 1895,  and  that  when  it  was  set  out  it  was  simply 
the  shell  of  the  boiler,  with  none  of  the  fixtures  and  other 
appliances  complete,  as  required  by  government  regulations, 
agreed  to  be  furnished  and  attached  to  it,  ready  for  water 
ajid  steam  pipes;  and  there  does  not  appear  to  be  any  evi- 
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dence  that  the  time  in  which  the  work  was  to  have  been 
completed  was  extended  beyond  April  1st. 

In  respect  to  the  rental  value  of  a  boat  of  the  size,  char- 
a<jter,  and  construction  of  the  ""Westover,"  with  and  without 
the  services  of  the  tow  barge,  much  testimony  was  produced. 
E.  G.  Crosby  testified  that  he  had  been  in  the  steamboat  and 
transportation  business  for  twenty  years  and  upwards,  and 
was  then  the  principal  owner  of  the  Crosby  Transportation 
Company;  knew  the  steamer  "Westover,"  and  that  during 
the  months  of  April,  May,  June,  and  July,  1895,  its  fair  rental 
value  was  $40  per  day,  and  that  the  fair  rental  value  during 
the  same  period  of  the  "  Westover  "  and  "  Bliss  "  would  be 
$55  per  day.  He  said  that  this  estimate  was  for  the  entire 
period,  and  not  for  a  single  day.  He  explained  that  what 
he  meant  by  rental  value  was  what  the  boat  would  fetch 
outside  of  the  crew  and  fuel, — in  other  words,  what  the 
bare  boat  was  worth;  and  he  testified  that  boats  were  fre- 
quently rented,  and  that  he  did  not  think  the  sum  mentioned 
by  him  was  any  too  large  for  the  boat.  On  re-examination 
he  testified  that  a  boat  like  the  "  Westover  "  would  rent  for 
much  more  than  a  large  boat,  because  of  its  size,  draft,  and 
carrying  capacity;  and  that  the  earlier  part  of  the  season, 
like  the  months  mentioned,  were  better  than  the  latter  part. 
E.  J.  Kendall,  of  Port  Huron,  a  vessel  man  of  long  experi- 
ence, testified  that  his  estimate  for  the  "  Westover  "  vfBS  $50 
a  day,  and  with  the  tow  barge  "  Bliss  "  $10  additional.  He 
also  explained  the  difference  in  boats,  and  why  one  would 
be  of  greater  rental  value  than  another.  He  also  testified 
that  if  the  owner  desired  to  rent  a  boat  like  the  "  Westover  '^ 
he  could  have  found  lots  of  people  ready  to  rent  it,  because 
she  was  a  desirable  boat,  and  that  he  thought  she  and  the 
"  Bliss  "  could  have  been  rented  for  the  prices  named.  F.  C- 
Maxson,  a  vessel  man  of  experience  in  Milwaukee,  testified 
that  in  his  judgment  the  "Westover"  would  be  worth  $30 
to  $35  per  day.    J.  A.  Calbick,  of  Chicago,  had  sailed  the 
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^  Westover,"  and  had  been  in  the  vessel  business  for  years, 
and  he  testified  that  the  "  Westover  "  would  be  worth  $35  a 
day,  and  the  *'  Bliss  "  $10  additional.  "W.  E.  Holmes,  a  ves- 
sel broker  of  Chicago,  testified  that  the  "  Westover "  and 
^*  Bliss  "  were  worth  from  $40  to  $50  per  day,  and  that  there 
.was  a  good  demand  for  vessels  of  this  character  during  the 
period  named. 

On  the  part  of  the  plaintiffs,  in  rebuttal,  Charles  G.  Fors- 
ter  testified  that  he  was  in  the  lumber  business  in  Milwau- 
kee, and  operated  vessels  in  that  business  since  1892;  that 
freight  rates  on  lumber  between  April  and  July,  1895,  were 
from  $1.12J  to  $1 ;  that  the  general  demand  for  lumber  car- 
rying vessels  at  that  time  was  light,  and  he  never  heard  of 
the  rental  of  steamboats  during  that  period;  that  all  he 
knew  was  of  a  certain  boat  rented  by  the  Schroeder  Lum- 
ber Company  as  a  tow,  but  had  not  heard  of  the  renting  of 
any  steamboat;  that  it  would  be  hard  for  him  to  say,  as 
rates  went,  what  the  earning  capacity  of  the  "Westover" 
would  be  during  that  period ;  that  that  would  depend  on 
whether  there  was  a  steady  run  or  not;  that  it  might  have 
made,  during  the  time  mentioned,  $1,200.  George  D.  Sher- 
iffs testified  that  he  was  secretary  of  the  Western  Malleable 
<fe  Gray  Iron  Company,  and  had  had  business  wliich  brought 
him  in  connection  with  shipping  in  1895;  that  he  was  posted 
on  the  freight  rates  from  Menominee  to  Chicago;  that  lum- 
ber was  cr.rried  on  the  steamer  "Joyce  "  from  these  ports; 
that  the  carrying  capacity  of  the  "  Westover,"  which  was 
an  iron  boat,  was  about  50,000  feet  more  than  that  of  the 
"Joyce,"  which  was  a  wooden  one;  that  he  should  say  the 
rental  value  of  such  a  boat  during  that  period  would  not  be 
very  much  because  of  the  low  rates  of  freight,  and  that,  if 
the  owner  of  the  boat  should  receive  $200  a  month,  that 
would  be  getting  good  pay  during  that  period.  There  was 
testimony  of  various  witnesses  in  reply  to  and  explanation 
of  the  testimony  given  in  support  of  the  claim  for  damages, 
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and  of  other  facts  and  circumstances,  from  which  it  was 
claimed  that  the  lower  estimates  for  rental  were  sustained, 
and  that,  notwithstanding  the  alleged  buoyancy  of  business 
in  1893  and  1894,  testified  to  by  some  of  the  witnesses,  the 
"  Westover  "  was  condemned  on  account  of  a  defective  boiler 
and  other  needed  repairs,  August  5, 1893,  and  she  had  to  be 
towed  home  to  Milwaukee;  and  there  was  no  claim  that 
there  was  anything  done  to  her  by  way  of  repair  before  the 
contract  for  a  new  boiler  was  made,  January  31, 1895,  and 
that  she  was  idle  at  the  docks  in  Milwaukoe  river  from 
August,  1893,  till  August,  1895. 

The  case,  so  far  as  we  are  able  to  see,  was  one  of  protracted 
delay  in  performing  an  important  contract,  seriously  aflfect- 
ing  the  defendant  in  the  use  of  his  boats  for  a  period  of 
eighty-two  days,  and  materially  reducing  his  profits  in  the 
use  to  which  they  were  adapted,  and  to  which  they  would 
have  been  devoted.  In  view  of  the  facts  and  circumstances 
appearing  in  the  record,  we  think  that  the  trial  court  erred 
in  modifying  the  referee's  report  by  reducing  the  award  of 
damages  to  the  defendant  from  $20  per  day,  or  the  gross  sum 
of  $1,640,  to  $10  per  day,  or  $820,  for  the  eighty-two  days 
during  which  the  plaintiffs  failed  to  make  timely  perform- 
ance of  their  contract  to  complete  and  deliver  the  boiler  in 
question.  For  this  reason  the  judgment  of  the  superior  court 
must  be  reversed,  and  the  cause  remanded  to  that  court  with 
directions  to  set  aside  said  modification  of  the  referee's  re- 
port, and  to  allow  the  defendant's  said  damages  at  the  sum 
of  $1,640,  as  reported  and  found  by  the  referee,  and  then 
give  judgment  on  said  report  accordingly. 

By  the  Ckmrt. —  Judgment  is  ordered  accordingly. 
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GoESEL,  Respondent,  vs.  Davis,  Appellant. 

September  ^4^  October  11, 1898. 

Practice:  Queetiona  for  special  verdict:  Ingtruettona  to  jury:  Evidence 
Husband  and  iDife:  Agency. 

1.  A  question  proposed  for  special  yerdict,  oompound  in  form  and  call 

ing  for  a  direct  affirmative  or  negative  answer^  which  would  not 
determine  an jtlilng,  is  x)«>perly  rejected. 

2.  Where  the  special  Terdict  covers  all  the  issuable  facts,  the  rejection 

of  a  proposed  question  is  not  error. 

8.  Where  there  is  to  be  a  special  yerdict,  the  right  to  recover  being  a 
matter  of  law  to  be  determined  by  the  court  on  the  facts  fomid, 
instructions  to  the  jury  may  properly  be  limited  to  the  particular 
questions,  and  no  general  instructions  be  given. 

4  To  render  a  wife  competent  to  testify  in  behalf  of  her  husband  to  a 
transaction  in  respect  to  which  she  acted  as  his  agent,  her  author- 
ity as  agent  and  the  scope  of  it  should  be  made  to  appear;  and  her 
testimony  should  be  confined  within  that  soopeii 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  D.  H.  Johnsok,  Circuit  Judge.    Reversed. 

Action  to  recover  $1,400  and  interest  claimed  to  be  due 
plaintiff  from  defendant  on  a  sale  of  land.  It  was  admitted 
that  plaintiff  sold  the  lands  for  $1,475,  $75  of  which  was 
paid  down.  Plaintiff  claimed  the  balance  was  to  be  paid 
in  one  year  without  interest,  while  defendant  claimed  that 
it  was  paid  when  the  deed  was  delivered,  by  $1,400  par 
value  in  the  stock  of  the  Caledonia  Land  Company.  There 
was  no  question  on  the  evidence  but  that  the  stock  was  de- 
livered to  the  plaintiff,  but  he  claimed  it  was  turned  out  as 
security  for  the  $1,400.  The  sole  contested  question  was 
whether  the  stock  was  turned  out  in  payment  for  the  land 
or  as  security  for  payment  of  $1,400  in  one  year.  A  special 
verdict  was  rendered  at  the  request  of  the  defendant  The 
issues  were  found  in  favor  of  the  plaintiff.  Judgment  was 
rendered  accordingly,  and  defendant  appealed. 
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For  the  appellant  there  was  a  brief  by  W.  J.  <Sk  J,  H.  Tur- 
9ier,  and  oral  argument  by  W.  J.  Turner.  They  argued, 
among  other  things,  that  the  wife  can  only  be  permitted  to 
testify,  when  the  husband  is  a  party,  because  of  an  excep-  . 
tion  to  the  general  rule.  In  order  to  qualify  her,  and  before 
her  evidence  should  be  taken  at  all,  her  agency  in  the  trans- 
action must  be  established.  Jones,  Ev.  §  T59;  Bartlett  v. 
Clmtgh^  9^  Wis.  196;  Gihba  v.  Holcomh^  1  id.  23;  Chvmot  v. 
Larson^  43  id.  536;  Ma/rsh  v,  Pxigh^  id.  597;  Hazer  v.  Streich^ 
92  id.  505.  The  testimony  must  be  diown  to  be  within  the 
scope  of  the  agency.  Chunot  v.  Larson^  43  Wis.  536;  Hazer 
V.  Stretchy  92  id.  505.  The  agency  of  the  wife  cannot  be  es- 
tablished by  her  own  testimony.  Jones,  Ev.  §  256;  9  Am. 
&  Eng.  Ency.  of  Law,  840. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  if.  Shaw^scm. 

Marshall,  J.  There  was  evidence  tending  to  show  that 
defendant  was  represented  by  one  Ganing  in  making  the 
trade  with  plaintiff.  The  scope  of  the  agent's  authority  was 
called  in  question.  On  that  the  court  was  requested  to  sub- 
mit to  the  jury  the  following  question :  "  Was  Ganing  au- 
thorized by  the  defendant  to  buy  the  plaintiff's  property  for 
cash  or  was  his  authority  limited  to  trading  of  land  stock?  " 
The  request  was  refused,  and  that  is  assigned  as  error.  The 
ruling  was  proper  because  of  the  form  of  the  question,  if  for 
no  other  reason.  It  called  for  a  direct  answer  in  either  the 
aflRrmative  or  negative.  Such  an  answer  would  not  have 
determined  anything.  The  question,  if  submitted  and  an- 
swered would  have  been,  in  effect,  that  the  agent  was  au- 
thorized to  do  one  or  the  other  of  two  things,  but  which  of 
the  two  would  have  remained  undetermined.  Questions  for 
a  special  verdict  should  be  plain,  single,  and  each  so  worded 
as  to  cover  some  fact  in  issue,  or  some  fact  properly  issuable 
under  the  pleadings,  and  requisite  to  a  determination  of  the 
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controversy  between  the  parties.  Eherha/rdt  v.  Sanger^  51 
Wis.  72;  Jewell  v.  C,  St.  P.  cfe  Jf.  R.  Co.  54  Wis.  610;  Klo- 
chinshi  v.  Shores  L.  Co.  93  Wis.  417.  A  compound  question 
calling  for  a  direct  affirmative  or  negative  answer,  where 
either  may  be  favorable  or  unfavorable  to  either  party,  has 
been  repeatedly  condemned  by  this  court.  The  question 
under  discussion  clearly  falls  under  that  condemnation. 
Moreover,  if  the  question  Were  properly  framed,  its  rejection 
could  not  be  successfully  assigned  as  error,  because  the  ver- 
dict rendered  clearly  covers  all  the  issuable  facts  in  the  case. 

Error  is  further  assigned  on  the  refusal  to  give  certain 
general  instructions  as  to  the  law  governing  the  right  of 
plaintifif  to  recover.  Such  instructions  were  not  applicable 
to  a  special  verdict,  and  were  properly  rejected  on  that 
ground.  Where  there  is  such  a  verdict,  the  right  to  recover 
being  one  of  law  to  be  determined  by  the  court  on  the  facts 
found,  instructions  may  properly  be  limited  to  the  particu- 
lar questions,  and  no' general  instructions  whatever  be  given. 
Bums  V.  North  Chicago  R.  M.  Co.  60  Wis.  541. 

It  is  further  assigned  as  error  that  the  plaintiffs  wife  was 
permitted  to  testify,  against  objection,  to  a  conversation  be- 
tween herself  and  defendant,  by  which  means  she  was  able 
to  state,  substantially,  what  her  view  of  the  contract  was  be- 
tween plaintiff  and  defendant.  No  theory  is  apparent  as 
to  what  influenced  the  trial  court  to  permit  that  evidence, 
unless  it  be  that  the  rule  applied,  allowing  a  husband  or  wife 
who  is  the  agent  of  the  other  in  respect  to  a  business  trans- 
action, to  testify  thereto  within  the  scope  of  such  agency. 
That  she  was  incompetent  to  testify  on  any  other  ground  is 
too  clear  to  require  consideration  or  discussion.  To  render 
her  competent  to  testify  on  such  ground,  her  authority  as 
agent,  and  the  scope  of  it,  should  have  been  made  to  appear, 
and  her  testimony  have  been  confined  within  that  scope. 
No  authority  whatever  is  shown  here  for  plaintiflTs  wife  to 
act  as  his  agent,  except  the  mere  fact  that  she  was  "  sent  to 
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defendant."  TVhat  she  was  sent  for  is  left  entirely  to  con- 
jecture, and  that  cannot  reasonably  reach  beyond  a  mere 
demand  for  payment  of  the  money  claimed.  That  such  was 
not  the  real  purpose,  however,  of  producing  the  wife  as  a 
witness,  appears  quite  conclusively,  because  proof  of  a  de- 
mand was  of  no  consequence,  except  as  bearing  on  the  right 
to  recover  interest,  and  because  plaintifif  had  previously  tes- 
tified to  such  demand,  and  it  was  plain  that  such  circum- 
stance was  not  expected  to  be  controverted  in  the  case.  Then 
again,  no  question  was  asked  of  the  witness  indicating  a  pur- 
pose to  obtain  testimony  on  the  subject  of  a  demand.  The 
whole  situation  shows  that  the  real  purpose  was  to  get  be- 
fore the  jury  the  wife's  impressions  of  what  the  truth  was  as 
regards  the  contract,  the  evidence  showing  that  she  was  pres- 
ent when  it  was  made;  and  that  purpose  was  pretty  effectu- 
ally accomplished,  in  a  manner  quite  likely  to  prejudice  the 
jury  against  the  defendant.  The  result  could  hardly  have 
been  different  from  the  loose  way  the  witness  was  permitted 
to  testify.  Without  any  preliminary  evidence  showing  the 
scope  of  her  competency,  or  really  her  competency  to  testify 
at  all,  she  was  allowed  to  answer  this  question:  "  You  may 
state  what  conversation  took  place  between  you  and  Mr. 
Davis  relative  to  this  matter  ?  "  Also  the  following  question 
propounded  by  the  court:  "Go  on  and  state  all  that  was^ 
said  there?"  Those  questions  were  broad  enough  to  enable 
the  witness  to  state  her  version  of  the  contract  made  in  her 
presence  between  the  parties,  in  the  event  of  its  having  been 
a  subject  of  discussion  at  the  time  of  the  conversation,  and 
the  situation  was  such  as  to  naturally  have  suggested  that 
it  was  so  discussed.  The  court  should  have  observed  that, 
and  restricted  the  inquiry  within  such  narrow  limits  that  it 
could  not  go  beyond  at  least  a  demand  for  payment.  The 
rule  allowing  a  wife  or  husband  to  testify  to  transactions  in 
which  the  one  acts  as  agent  for  the  other  arises  out  of  the 
necessities  of  the  situation,  and  should  be  closely  guarded  on 
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account  of  the  temptation  to  false  swearing  which  snch  a 
situation  presents.  Before  such  testimony  should  be  allowed, 
the  necessity  for  it,  and  all  the  circumstances  requisite  to 
bring  it  clearly  within  the  exception  to  the  general  rule  ex- 
cluding the  testimony  of  husband  or  wife,  should  be  shown, 
and  questions  should  then  be  so  framed  as  to  confine  the 
evidence  within  its  legitimate  limits.  When  the  real  con- 
troversy between  the  parties  is  not  a  matter  to  which  the 
agency  applies,  a  broad  question,  such  as  "  state  what  was 
said  relative  to  this  matter,"  could  hardly  result  otherwise 
than  prejudicially,  as  it  clearly  did  in  this  case,  and  for 
which  the  judgment  must  be  reversed. 

By  the  Court, —  The  judgment  of  the  circuit  court  for  Mil- 
waukee county  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 
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Accommodation  Paper.    See  Bills  and  Notes,  & 
Accounting.    See  Costs.  1.    Pabtnership,  7. 
Accounts  of  executors.    See  Courts,  a. 

ACTION. 

Cause  of  Action.  See  Agency,  1.  Attorneys.  Chattel  Mortgages,  2. 
Common  Schools.  ContrXcts,  1,  3.  CouNnsa  Damages,  1. 
Equity,  1.  Fraud,  a  Insurance,  12,  la  Joint  Debtors,  2. 
Master  and  Servant,  5,  7.  Municipal  Corporations,  4-18,  23. 
Negligence,  2,  a  Partnership,  B,  a  Pleading,  2.  Railroads, 
22.  Sale  op  Chatteia  Tenants  in  Common.  Voluntary  As- 
signment, 4,  a    Waters,  2,  6,  a    Wills,  1. 

Conditions  precedent.    See  Insurance,  12,  la 

By  whom  to  be  brought —Who  may  maintain.  See  Pabtebs.  Surety- 
ship, 2. 

At  law  or  in  equity f  See  Costs,  1.  Partnership,  6,  7.  Voluntary 
Assignment,  4. 

To  exclude  the  exercise  of  the  equitable  functions  of  the  court  on 
the  ground  that  there  is  a  remedy  at  law,  that  remedy  must  be  as 
practicable  and  efficient  to  the  ends  of  justice  and  its  prompt  ad- 
ministration as  the  remedy  in  equity.    Miller  v,  Drane,  1 

Tort  or  contract  f    See  Contracts,  1.    Fraud,  a 

Election  of  remedies.    See  Joint  Debtors,  2.     Voluntary  Assign- 

IflENT,  4. 

Joinder  of  causes  of  action.    See  Damages,  1. 

In  what  court  to  be  brought.    See  Courts,  1-a    Wills,  !• 

Limitations.    See  Limitation  of  AcnoNa 

Administrators  and  Executors.    See  Courts,  1-A    Insurance,  2,  a 

WiLIA 

ADVERSE  POSSESSION. 
See  Boundaries. 

1.  Possession  b^  one  tenant  in  common,  adverse  to  a  third  person,  is 

the  possession  of  all  the  ootenants.     WoUman  v.  Ruehie,  81 

2.  Proof  of  uninterrupted,  open,  and  exclusive  possession  of  land  for  a 

period  of  over  twentj^  years,  by  one  not  owning  the  legal  title  and 
his  privies,  if  unexplained,  establishes  the  fact  of  adverse  possession 
from  the  beginning.  Ibid. 

Age  of  female:  Evidence.    See  Criminal  Law,  4, 
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AGENCY, 
See  EviDENOE,  5.   Fraud,  3.   Municipal  Corporations,  18.  Surettship. 

L  One  who  employs  an  agent  to  sell  a  particular  tract  of  land  is  not 
responsible  for  false  representations  made  by  such  i^nt  respect- 
ing the  organization  ana  stock  of  a  corx)oration  formedto  purchase 
the  land,  with  which  the  principal  has  nothing  to  da  Moyer  v. 
Ludington,  441 

2.  An  allegation  in  a  complaint  that  certain  acts  of  an  a^ent  were 
within  the  apparent  scope  of  his  employment  is  a  conclusion  of  law, 
and  therefore  not  admitted  by  a  demurrer  are  tenus,  IbicL 

Amendment. 
Of  statutes.    See  Jurors,  1.    Municipal  Corporations^  8.    Stat- 
utes, 2. 
Of  bv-laws.    See  Insurance,  a 
Of  pleading.    See  New  Trial,  2-4 

APPEAL  AND  ERROR 

From  what  appeal  may  he  taken.    See  Railroads,  13. 

1.  Under  the  statute  (Laws  of  1897,  ch.  183)  prohibiting  appeals,  except 

on  the  certificate  of  the  trial  court  submitting  difficult  Questions 
of  law  for  decision,  where  the  amount  involved  is  less  tna^  $100 
exclusive  of  costs,  the  "amount  involved  "  refers  to  the  amount  in 
dispute  as  the  case  stands  in  the  appellate  court,  without  regard 
to  the  amoimt  of  the  judgment  appealed  from  or  that  claimed  in 
the  pleadings.    Henk  v.  BaumanUf  28 

2.  If  the  amount  claimed  be  over  $100,  but  the  opposite  party  admits  a 

part,  leaving  less  than  $100  in  dispute,  then  the  amount  involved 
IS  less  than  $100,  within  the  meanmg  of  the  appeal  statute.    IbicL 

8.  An  order,  made  before  the  entry  of  judgment,  i)ermitting  a  defendant 
who  was  in  default  to  answer,  upon  condition  that  ne  file  an  un- 
dertaking to  pay  any  judgment  that  mieht  be  recovered  against 
him  in  tne  action,  is  not  appealable  unoer  sea  8069,  R.  S.  1878,  as 
amended  by  ch.  880,  Laws  of  1897.  Central  National  Bank  v. 
Brand,  648 

Jurisdiction  of  appeal:  Dismissal    See  Appeal,  7.    Elections,  1. 
4  Where  the  court  has  no  jurisdiction  of  an  appeal,  a  dismissal  must 
follow,  whether  a  motion  be  made  to  that  effect  or  not,  under  the 
rule  that  consent  or  waiver  cannot  confer  jurisdiction  of  the  sub- 
ject matter.    Henk  v,  Baumann,  28 

Same:  Insolvency  of  corporation  appellant 

5.  The  insolvency  of  a  corporation  and  the  appointment  of  a  receiver 

for  it  do  not,  ipso  facto,  operate  as  a  dissolution,  and  therefore  af- 
ford no  ground  for  the  dismissal  of  an  appeal  taken  in  its  name. 
Stolze  V.  ManitovDoc  Terminal  Co,  208 

Notice  of  appeal:  Defects. 

6.  Where  the  supreme  court  is  the  only  court  to  which  an  appeal  could 

be  taken,  a  notice  of  appeal  is  effectual  although  it  fails  to  state 
to  what  court  the  appeal  is  taken.    Messmer  v.  Slock,  664 

Undertaking  on  appeal:  Svbstitutioru 

7.  An  undertaking,  given  on  appeal,  to  pay  the  judgment,  if  affirmed, 

as  well  as  the  costs  and  damages,  althotigh  much. broader  than  re- 


Digitized  by  VjOOQIC 


Wis.]  index  685 


quired,  conferred  jurisdiction  of  the  appeal,  and  it  was  therefore 
competent  for  this  court  to  allow  such  undertaking  to  he  with- 
drawn and  a  new  one  substituted.  Stolze  t?.  Manitovooc  T,  Co,  203 
Record:  Exceptions:  Questions  revieiced.  See  Landlord  and  Tenant, 
2.    Municipal  CJorporations,  23.    Railroads,  13. 

8.  "Where  an  opinion  filed  by  the  trial  court  upon  granting  a  motion  for 

a  new  trial  is  included  in  the  bill  of  exceptions,  the  reasons  assigned 
are  before  this  court  for  consideration  m  determining  the  correct- 
ness of  the  order.    Becker  v.  Holm,  281 

9.  Where  there  is  no  certificate  that  the  bill  of  exceptions  contains  all 

the  evidence,  and  no  recital  therein  to  that  efitect,  there  can  be  no 
review  of  the  evidence  on  appeal,  nor  any  inference  drawn  incon- 
sistent with  the  verdict.    Conatty  v,  Milwaukee  E.  R.  <&  L.  Co,  467 

10.  The  supreme  court  cannot  review  the  evidence  in  a  case  tried  bv  the 

court  unless  exceptions  are  taken  to  the  findings  of  fact  ana  pre- 
served in  the  bill  of  exceptions.    Lederer  v.  Estate  of  Kohn,       662 

11.  Questions  not  decided  by,  nor  presented  to,  the  trial  court  will  not  be 

reviewed  on  appeal    Hitter  v.  Hitter,  468 

12.  In  the  absence  of  a  motion  for  a  new  trial  the  supreme  court  cannot 

review  the  evidence  to  determine  whether  it  supports  the  verdict. 
Shores  Lumber  Co.  v.  Starke,  498 

Briefs:  Assignm£nt  of  errors,  etc 

13.  In  the  absence  of  any  assignment  of  errors  and  of  anything  more 

than  general  statements  in  appellant's  brief  that  the  complaint 
fails  to  state  a  cause  of  action  and  that  there  is  a  fatal  variance 
between  the  allegations  and  the  proof,  this  court  declines  to  search 
through  the  record  to  ascertain  wnether  there  are  grounds  for  such 
objections.    Grimm  v,  Washburn,  229 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Con- 
tracts, 4  Courts,  4,  5,  7,  a  Criminal  Law,  2,  9-13.  Elec- 
tions, 1.  Evidence,  3.  Instructions  to  Jury,  1-8.  Jurors,  2. 
Master  and  Servant,  3.  Negligence,  4.  Practice,  Railroads, 
8,  17,  la    Verdict,  2. 

14.  Failure  to  find  upon  a  particular  point  is  not  a  material  error,  in  the 

absence  of  a  specific  request,  where  the  evidence  upon  that  point 
would  sustain  a  finding  in  accord  with  the  judgment  First  Nat. 
Bank  v,  Finck,  446 

Disqualification  of  Judge:  Previous  determination  of  same  matter: 
Waiver:  Void  judgment:  Beargum^ent 

15.  In  an  action  to  restrain  the  diversion  of  water  from  a  ditch  or  canal 

on  the  grounds  that  it  was  a  watercourse  and  that  the  right  to  have 
the  water  flow  therein  had  been. acquired  under  a  fully  executed 
oral  contract  with  defendants*  grantors,  an  order  of  the  circuit 
court  sustaining  a  general  demurrer  to  the  complaint  was  reversed 
on  appeal  on  the  ground  that  the  facts  allegea  showed  the  exist- 
ence of  a  natural  watercourse,  but  it  was  not  decided  whether 
plaintiff  had  any  rights  under  the  alleged  contract  On  the  trial 
before  another  circuit  judge  he  foimd  that  an  ancient  watercourse 
flowed  in  the  ditch  and  that  the  oral  contract  had  been  made  and 
executed  as  alleged,  and  ^ve  judgment  for  the  plaintiff.  On  ap- 
peal from  that  judgment  it  was  reversed  on  the  grounds  that  the 
evidence  did  not  show  a  natural  watercourse  and  that  the  contract 
proved  (which  was  the  same  as  that  alleged  in  the  complaint)  was  of 
no  validity.  Held,  that  in  respect  to  the  contract  this  was  a  de- 
cision of  a  matter  which  had  been  determined  by  the  circuit  judge 
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who  sustained  the  demurrer,  and  hence  that  he  —  having  since  h^ 
oome  a  justice  of  the  supreme  court  —  was  disqualified,  under  sec. 
2580,  R.  S.  1878,  to  participate  in  the  decision  involving  that  matter. 
Cassoday,  C.  J.,  and  MarshaTiU  J.,  are  of  the  opinion  that  as  to  the 
existence  of  the  watercourse,  also,  the  question  presented  on  the 
appeal  from  the  judgment  was  the  same  as  that  presented  on 
the  earlier  appeal,  and  hence  that  the  judge  from  whom  that  ap- 
peal was  taken  was  disqualified  to  take  part  in  the  decision  of  the 
supreme  court  upon  any  branch  of  the  case  upon  the  later  appeal. 
Case  V.  Hoffman,  314 

Id.  Where  a  judge  disqualified  by  statute  to  take  part  in  the  decision  of 
a  cause  participates  in  the  decision  thereof  —  even  though  he  acts 
simply  as  one  of  a  bench  composed  of  several  judges  —  the  judg- 
ment rendered  is  coram  nonnidiee  and  void,  especially  when,  as  in 
this  case,  the  disqualified  judge  gave  the  casting  vote  and  decided 
the  cause.  Ibid, 

17.  The  disqualification  of  the  judge  in  such  a  case  cannot  be  waived  or 

removed  even  by  the  express  consent  of  the  parties.  Walker  v, 
Rogariy  1  Wis.  597,  distinguished  and  limited.  IbicL 

18.  Where,  upon  an  appeal,  the  justices  of  the  supreme  court  who  were 

qualifiea  to  sit  were  equally  divided,  and  the  deciding  vote  for  re- 
versal was  cast  by  a  justice  disqualified  to  take  part  in  the  decision, 
the  court,  upon  vacating  the  void  judgment  of  reversal,  may  either 
enter  judgment  of  affirmance  or  order  a  reargument  If  a  reargu- 
ment  is  ordered,  the  case  stands  as  if  no  judgment  had  in  fact  b^n 
entered.  Ibid, 

Res  adjvdicata. 

19.  The  decision  by  the  supreme  court  of  questions  arising  upon  a  gen- 

eral demurrer  to  a  complaint,  so  far  as  it  is  applicable  to  the  facts 
subsequently  established  on  a  trial,  is  the  law  of  the  case  by  which 
the  court  must  be  governed  upon  an  appeal  from  the  jud^ent 
rendered  on  such  trial  Thus,  m  this  case,  the  facts  alleged  m  the 
complaint  having  been  held,  on  appeal  from  an  order  sustaining  a 
demurrer,  to  describe  a  watercourse,  and  the  trial  court  having 
thereafter  found  such  facts  to  exist,  following  closely  the  language 
of  the  complaint  and  of  the  decision  thereon,  the  sufiiciency  of  such 
findings,  if  supported  by  the  evidence,  to  establish  the  existence  of 
the  watercourse  is  res  adjudicata  upon  an  appeal  from  the  judg- 
ment entered  thereon.    Case  v.  Hoffman,  814 

Judgment  of  trial  courts  when  affirmed,  becomes  judgment  of  supreme 
court.    See  Judgment. 

Mandate  granting  neio  trial,  etc    See  New  Tbial»  2-4 

Costs,    See  Elections,  1. 

Appeal  from  common  council    See  Municipal  Corporations,  22. 

Appeal  to  executive  council  of  benefit  society.    See  Insurance,  12l 

Appealable  Orders.    See  Appeal,  a    Railroads,  la 

Application  of  Payments.    See  Pledoes,  2.    Joint  Debtors,  8. 

Arguments  to  jury.  See  CRUONAii  Law,  9,  la  Instructions  to 
Jury,  1. 

ASSAULT  AND  BATTERY. 

.1.  In  an  action  for  an  assault  and  battery,  plaintiff  claimed  that  defend- 
ant had  thrown  him  downstairs.  It  appeared  that  plaintiff  was 
intozioated  at  the  time,  and  had  been  ordered  to  leave  the  premises 
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of  which  defendant  was  in  ohai^  His  acoount  of  the  manner  in 
which  he  was  injured  was  very  incoherent  and  unsatisfactory,  aini 
he  was  corroborated  only  by  one  witness,  whose  admissions  and 
self-contradictions  were  such  that  he  was  entitled  to  very  little 
credit  On  the  other  hand,  defendant's  testimonjr  to  the  effect 
that,  after  puttinfi"  plaintiff  out  of  an  office,  he  left  him  on  the  plat- 
form outside  the  door,  ten  or  twelve  feet  from  the  head  of  the  stairs, 
and  immediately  re-entered  the  room  and  closed  the  door,  was 
corroborated  by  a  large  number  of  apparentlv  credible  witnesses. 
Heldy  that  a  verdict  in  plaintiff's  favor  shoula  have  been  set  aside 
as  contrary  to  the  evidence.    Bisetvski  v.  Booth,  383 

2.  After  properly  instructing  the  jury  in  such  a  case  that  defendant 
had  tne  right  to  order  plaintiff  to  leave  the  premises  and  to  use 
such  force  as  might  be  reasonably  necessary  to  expel  him  if  he  re- 
fused to  go  or  resisted,  and  that  defendant  would  not  be  liable  for 
any  unavoidable  accident  resulting  therefrom  and  from  the  resist- 
ance, it  was  error  for  the  trial  judge  to  add  that  he  found  no  evi- 
dence that  the  accident  resulted  from  plaintiff's  resistance;  that 
there  was  no  pretense  that  plaintiff  offered  any  resistance  to  being 
thrown  downstairs  or  that  he  was  injured  hj  being  thrown  out  of 
the  door;  and  that  while  the  instruction  previously  given  was  good 
law,  it  seemed  to  him  that  there  was  no  evidence  to  which  it  could 
apply, —  the  implication  clearly  being  that  the  plaintiff  was  in  fact 
tlux)wn  downstairs.  IbidL 

Assessments.    See  Insubance,  9, 10. 
Assignment. 

Of  stock.    See  BuiLDma  AssoaATiONS,  6, 

Of  right  of  action.    See  Suretyship,  2. 

For  benefit  of  creditors.    See  Voluntaby  Assignment. 

Assumption  of  debts,  etc.    See  Corporations. 

Assumption  of  risk.    See  Master  and  Servant,  6.    Railroads,  14 

ATTACHMENT. 

See  Constitutional  Law,  3.    Damages,  4 

Seo.  2747,  S.  &  R  Ann.  Stats.,  does  not  require  the  defendant  to  plead 
a  claim  |or  damages  resulting  from  attachment  of  his  property,  but 
leaves  the  procedure  to  the  sound  discretion  of  the  court  The 
trial  of  the  issue  as  to  such  damages  together  with  the  main  issue 
in  this  case  is  hdd  not  to  have  been  an  abuse  of  discretion;  but  the 
better  practice,  it  is  said,  would  be  to  try  the  main  issue  first,  and 
then,  if  the  defendant  succeeds,  to  take  up  and  dispose  of  his  claim 
for  diamagea     Union  Nat  Bank  v.  Cross,  174 

ATTORNEYS  AT  LAW. 

See  Criminal  Law,  9, 10.    New  Trial^  4 

If  an  attorney  is  fairly  capacitated  to  discharge  the  duties  ordinarily 
incumbent  upon  one  of  his  profession,  ana  acts  with  a  proper  de- 
gree of  attention,  and  with  reasonable  care,  and  to  the  best  of  his 
skill  and  knowledge,  he  will  not  be  responsible  for  an  injury  to 
his  client  from  his  errors  or  mistakes.    MaJone  v.  Cterth,  166 

Auditing  Board.    See  Counties,  4  5. 

Ballots:  Fonn.    See  Elections,  1-4 

Banks  and  BANKiNa    See  Contracts,  % 
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Benefit  Societies.    See  Insxtranoe,  8-13. 
Bill  of  Ezobftions.    See  Appeal^  8-10. 

BILLS  AND  NOTEa 
See  Chattel  Mortoaqes,  1.    Pledges,  1.    Joint  Debtors,  2, 8. 

L  In  an  action  upon  promissory  notes,  an  answer  alleging  that,  for  a 
valuable  consideration,  the  time  of  payment  had  oeen  extended 
beyond  the  time  of  the  commencement  of  the  action,  should,  on 
plaintiff's  motion,  have  been  made  more  definite  and  certain  by 
stating  whether  the  agreement  of  extension  was  in  writing,  what 
the  consideration  therefor  was,  and  when  it  was  paid.  Union  Nat 
Bank  v.  Cross,  174 

Sl  An  oral  agreement  between  the  payee  and  the  makers  of  notes,  by 
which  the  latter  were  to  turn  over  to  the  payee  a  quantity  of  lum- 
ber and  logs,  and  were  to  saw  the  logs  into  lumber  at  once,  and  to 
sell  all  the  lumber  as  fast  as  they  could  in  the  usual  course  of  their 
business  during  the  following  year,  and  apply  the  proceeds  upon 
the  notes,  and  the  pavee  was  to  extend  the  time  of  payment  of  the 
notes  until  they  could  be  so  i>aid  out  of  the  proceeds  of  the  lumber, 
is  too  indefinite  and  uncertain  as  to  the  time  of  pavment  to  consti- 
tute a  valid  extension.  Moulton  v,  Posteny  52  Wis.  169,  distin- 
guished. Ibid, 

8.  One  who  in  fact  signed  or  indorsed  commercial  paper  for  the  accom- 
modation of  another  may  show  that  fact  by  parol,  in  an  action 
brought  against  him  by  such  other.    Breitengross  v.  JVirr,         215 
BoABD  OF  Public  Works.    See  Municipal  Corporations,  6, 7. 
BoNDa    See  Surbttship.    Yoluntart  Assionment,  1,  2l 

BOUNDARIEa 

Although  at  the  time  when  a  fence  was  built  the  exact  location  of 
the  true  boundary  line  was  not  known  by  the  parties,  yet  where 
the  line  of  the  fence  was  considered  to  be  such  true  line,  cicquies- 
cence  therein  and  undisputed  possession  up  to  the  fence  for  over 
forty  years  raises  a  strong  presumption  that  the  line  so  recognized 
is  the  true  line;  and  such  presumption  is  not  overcome  by  the  mere 
fact  that  a  survey,  made  long  after  government  monuments  have 
been  obliterated  or  lo6t»  reveals  another  line.  WoUman  v,  Buehle,  81 

Bridges.    See  Hiqhways, 

Briefs.    See  Appeal,  1& 

Brokers.    See  Fraud,  a 

BUILDING  AND  LOAN  ASSOCIATIONa 

L  A  corporation  organized  for  the  purpose  of  accumulating  funds  by 
monthly  contributions  of  its  members,  making  loans  to  its  members 
and  stockholders,  and  making  other  investments,  made  changes 
from  time  to  time  in  its  ai-ticles  of  organization  and  issued  stock  on 
different  schemes  and  plans,  but  its  paramount  theory  was  always 
skin  to  that  of  the  ordinary  building  and  loan  association,  the 
profits  to  be  paid  to  members  of  all  classes  being  those  to  be  de- 
rived from  interest  earnings,  fines,  etc.,  and'  from  no  other  source, 
and  it  finally  became  a  regular  building  and  loan  association  imder 
the  laws  of  this  state.    Held,  that  it  was  a  mutual  profit  sharing 
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institution,  and  that,  upon  its  becoming  insolvent,  the  rights  and 
relations  of  its  members  and  stockholders  must  be  defined  and  de- 
termined on  that  basis.    Leahy  v,  Nat  B,  A  JL  Axao.  555 

2.  Such  an  association  issued  "definite  contract  stock,"  for  which  the 
holder  was  to  pay  in  fixed  monthly  instalments  for  a  certain  num* 
ber  of  months,  and  "full-paid  stock,"  for  which  the  holder  paid  a 
certain  number  of  instalments  in  advance,  less  a  rebate,  the  con^ 
pany  agreeing  in  each  case  to  pay  to  the  holder  a  definite  amount  at 
a  given  time,  regardless  of  whether  the  anticipated  profits  had  then 
been  earned  or  not.  Held,  that  neither  the  members  accepting 
such  stock  nor  the  receiver  of  the  association,  after  it  has  become 
insolvent,  can  question  the  validity  of  such  stock  on  the  ground 
that  its  issue  was  ultra  vires.  Ibid, 

8.  Upon  the  insolvency  of  such  an  association  all  contracts  between  it 
and  its  members  are  abrogated;  the  duty  of  members  to  make 
stock  payments  ceases;  ana  borrowing  members  mav  be  compelled 
to  pay  forthwith  the  l^lances  due  from  them  on  their  securities, 
although  the  latter  in  terms  provide  only  for  payment  in  instal- 
ments. Ibid, 

4.  The  insolvency  of  such  an  association  is  fatal  to  a  stipulation  in 

stock  certificates  to  the  effect  that  the  shareholder  assumes  no  lia- 
bility of  any  kind  except  as  therein  stated,  as  well  as  to  the  other 
terms  of  the  contract,  and  each  member  must  bear  his  proportion- 
ate share  of  the  losses.  Ibid, 

5.  A  borrowing  member  of  such  association  does  not,  by  assigning  his 

stock  to  the  association  as  collateral  security,  cease  to  be  a  member 
or  to  be  liable  to  contribute  as  such  to  the  losses  and  expenses  of 
the  association.  Ibid, 

6.  Upon  the  insolvencv  of  the  association  a  borrowing  member  should 

be  charged  with  the  amount  of  his  loan  at  legal  interest,  and  cred- 
ited with  all  interest  payments  made  by  him,  on  the  principle  of 
partial  payments;  and  upon  payment  of  the  balance  found  due  will 
be  entitled  to  a  release  of  his  mortgage.  Stock  payments  should 
not  be  credited  on  the  mortgage  debt,  but  the  amount  due  to  the 
member  upon  the  stock  will  be  ascertained  and  paid  in  the  final 
distribution,  as  to  other  members.  Ibid, 

7.  The  fact  that  a  borrowing  member  has  died  and  that  other  persons 

have  become  the  owners  of  the  mortgaged  land,  subject  to  the  mort- 
gage, does  not  change  the  situation  or  give  the  new  owners  any 
greater  rights  than  the  member  would  have  had  had  he  lived.  IbicL 

8.  A  holder  of  "full-paid  stock"  is  a  member  of  the  association,  not- 

withstanding a  provision  in  his  stock  certificate  to  the  effect  that 
he  shall  not  have  any  claim  or  interest  in  the  affairs,  assets,  or  funds 
of  the  association,  or  the  control  of  them,  except  his  right  to  pay- 
ment of  the  maturity  value  of  his.stock  at  the  time  fixed,  and  that 
he  assumes  no  liability  of  any  kind  whatsoever  except  as  therein 
stated;  and,  being  such  member,  he  is  entitled  to  no  preference 
over  other  members  when  the  association  becomes  insolvent,  in  the 
absence  of  anything  in  the  charter  or  by-laws  giving  such  a  pref- 
erence, ibid, 

BXTBDBN  OF  PROOF.  See  BOXTNDABIES.  FbaTTD,  1,  3.  MUNICIPAL  COS- 
POBATIONS,  11. 

BY-LiAwa    See  Insurance,  8. 
Cancellation  of  deed.    See  Fraud,  1, 2. 
Cancellation  of  declaratory  statement.    See  Public  LANDa 
Vol.100— 44 
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CASES  DISTINGUISHED,  Em 

L  Blanchard  v.  Doering,  21  Wis.  477.    See  Na  a 

2w  Brightman  v.  Kimer,  22  Wia  54;  Thompson  v.  MUwavkee,  69  id.  493; 
Raymond  v.  Sheboygan,  76  id.  835  (as  to  amendment  of  city  char- 
ters), distinguished.    Baines  v.  JanestnUe,  877-8 

a  Bumham  v.  Burhham,  79  Wis.  666  (as  to  vesting  of  estatesX  distin- 
guished. *  Stark  V.  Conde,  648 

4.  Earles  v.  WellSy  94  Wis.  285  (as  to  offsets  to  municipal  indebtedness), 

explained.    Rice  v,  MUwaukeey  521 

5.  Earll  v.  Stumpf,  56  Wis.  50  (as  to  sale  of  mortgaged  chattels  by  one 

tenant  in  common).    A  remark  held  obiter.    Trustees  of  Ashland 
Lodge  v.  Williams,  227 

6.  Freiberg  v.  Singer,  90  Wis.  608  (as  to  statutes  affecting  remedies). 

limited  and  explained.    Peninsular  L,  A  C,  Works  v.  Union  O.  <fc 
P.  Co,  496 

7.  Qreen  Bay  cfc  M.  Canal  Co.  v.  Hewitt  62  Wis.  316  (as  to  mistake  of 

law  or  fact),  explained.     Wis,  M.  <Sb  F.  Ins,  Co.  Bank  v.  Mann,    620 

&  Jackson  Milling  Co.  v.  Chandos,  82  Wis.  437;  Blanchard  v,  Doerinn, 

21  id.  477  (as  to  conveyance  of  water  power),  distinguished.    Apple' 

tonP,  <Sb  P,  Co.  V,  Kiniberly  <fc  Clark  Co.  200 

9.  Jones  v.  Pettibone,  2  Wis.  308  (as  to  title  to  bed  of  navigable  streams), 
criticised.     Willow  River  Club  v.  Wade,  109 

10.  Mace  v.  Roberts,  97  Wis.  199  (as  to  judicial  notice),  distinguished. 

O.  L,  Packard  Machinery  Co.  v.  Laev,  646 

11.  Melms  V.  Pabst  Brewing  Co.  93  Wis.  153  (as  to  meaning  of  the  word 

"  void  "),  distinguished.    Land,  L  <&  L  Co,  v,  Mclnt^e,  252 

12.  Moultonv,  Posten,  52  Wi&  169  (as  to  extension  of  time),  distinguished. 

Union  Nat.  Bank  v.  Cross,  175,  185 

la  Neff  V,  Rains,  83  Wis.  689  (as  to  mistakes  remediable  in  equitv),  criti- 
cised.    Wis,  M,  <&  F,  Ins,  Co,  Bank  v,  Mann,  597,  620 

14.  Northern  Nat.  Bank  v.  Lewis,  78  Wis.  475  (as  to  application  of  pay- 

ments), followed.    First  Nat,  Bank  v,  Finck,  454 

15.  Pickett  V.  School  Dist,  25  Wis.  551  (as  to  retaining  benefits  of  exe- 

cuted illegal  contract),  distinguished.    Land,  L.  db  L  Co,  v.  Mcln- 
tyre,  250 

16.  Raymond  v.  Sheboygan,  76  Wia  335.    See  Na  2. 

17.  Scott  V.  State,  91  Wis.  552  (as  to  argument  to  jury),  distinguished. 

Fertig  v.  State,  309 

la  Sheel  V.  Appleton,  49  Wis.  125  (as  to  jurisdiction),  overruled.    Tdford 
V,  Ashland,  238,  240 

19.  Thompson  v,  Milwaukee,  69  Wis.  492.    See  Na  2. 

20.  Walker  v.  Rogan,  1  Wis.  597  (as  to  waiver  of  disqualification  of 

judge),  distinguished  and  limited.    Case  v,  Hoffman,  815, 857 

Caubb  of  Action.    See  Damaoes,  1. 

CERTIORARI 

See  RAiLROADSyia 

1  In  a  proceeding  by  certiorari  to  review  alleged  illegal  acts  of  a  vil*- 
lage  board,  the  writ  should  be  directed  to^  and  served  upon,  the 
board  whose  acts  are  attacked  and  not  upon  the  village  clerk,  un- 
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lees  it  appears  that  such  board  has  ceased  to  exist  State  ex  reL 
Clancy  v.  McOovem^  666 

2.  If,  in  such  a  case,  it  appears  by  the  record  that  the  board  existed 
when  the  action  was  commenced,  the  court  acquired  no  jurisdic- 
tion to  review  its  proceeding  by  the  issuance  of  the  writ  to  the 
clerk;  and  the  lack  of  jurisdiction  cannot  be  waived  by  the  clerk. 

Ibid. 

8.  A  motion  to  quash  a  writ  of  certiorari  is  in  effect  a  demurrer  and 
raises  only  the  question  of  the  legal  sufficiency  of  the  facts  appear- 
ing in  the  record.  IbicL 

4  A  motion  to  quash  a  writ  of  certiorari  is  not  too  late  because  made 
after  the  return  and  at  a  subsequent  term  of  court  IbicL 

Chabqinq  the  Juey.    See  Instructions  to  Jury. 

CHATTEL  MORTGAGEa 
See  Voluntary  Assignment,  a 

1.  Where  each  of  two  parties  holds  a  promissory  note;,  secured  by  a 

chattel  mortgage  running  to  both  jointly,  the  situation  is  the  same 
between  them  as  if  each  held  a  chattel  mortgage  on  an  undivided 
interest  in  the  chattel  property  to  secure  the  payment  of  the  note 
held  by  him;  and  in  case  of  default  in  payment  of  the  notes  the 
two  become  tenants  in  common  of  such  property.  Trustees  of  Ash- 
land Lodge  v.  WilliamSf  228 

2.  Where  two  persons  are  tenants  in  common  of  personal  property 

under  a  chattel  mortgage  neither  can  maintain  replevin  against 
the  other  to  recover  such  property,  or  against  the  mortgagee  for 
delivering  the  property  to  such  other,  or  legally  sell  any  interest 
therein,  except  nis  own,  without  the  consent  of  his  cotenant  Ibid, 
Circuit  Courts.  See  Courts.  Judgment.  Municipal  Corporations^ 
2a    Wills,!. 

Cities.    See  Elections,  5.    Municipal  Corporations. 

City  Clerk.    See  Elections,  2. 

Claims  for  extra  work,  etc.    See  Municipal  Corporations,  7-18L 

Co-employees.    See  Master  and  Servant,  6-6.    Railroads,  21. 

Collateral  Securttt.    See  Joint  Debtors,  2.    Pledges. 

COMMON  SCHOOLS. 

A  teacher  employed  by  a  school  board  under  a  contract  containing  the 
usual  stipulations  is  not  an  officer  of  the  district,  but  is  a  mere 
employee  of  the  board,  and  the  relations  and  obligations  between 
them  are  purely  contractual  For  any  breach  of  the  contract  by 
the  board,  therefore,  the  remedy  by  an  ordinary  action  at  law  is 
plain  and  adeciuate,  and  mandamus  will  not  lie  to  compel  the  board 
to  reinstate  him  or  pay  his  salary.  Board  of  Education  v.  State  ex 
reL  Reedy  455 

Concurrent  Jurisdiction.    See  Courts,  1-6. 

Condemnation  op  Land.    See  Railroads,  6-13. 

Conditions  precedent    See  Appeal,  a    Insurance,  12, 18.    Wiu^  4 

Consideration.  See  Bills  and  Notes,  1.  Fraudulent  Conveyances,  1. 

Consolidation.    See  Corporations.    Railroads,  4, 
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CONSTITUTIONAL  LAW. 

See  Counties,  4,  5.    EuEcrnoNS,  4    Municipal  Corporations,  18-31. 
Statutes,  2.    ViLLAOEa 

L  A  statute  ohanging  the  remedy  so  as  to  impair  materially  the  value 
of  existing  contracts  is  within  the  inhibition  of  sea  10,  art  I,  Const 
of  U.  Sm  providing  that  no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts.  Peninsular  L,  6b  C.  works  v.  Union  O,  A 
P.  Co.  488 

2.  Thus,  sea  8,  oh.  884^  Laws  of  1897  (providing  that  whenever  the  prop- 
erty of  an  insolvent  debtor  is  attached  or  levied  upon  bjr  virtue  of 
any  process  in  favor  of  a  creditor,  such  debtor  may,  within  ten  days 
thereafter,  make  an  assignment  of  all  his  property  for  the  eqiud 
benefit  of  all  his  creditors  as  provided  bv  law,  whereupon  all  such 
attachments,  levies,  eta,  shall  be  dissolved  and  the  property  attached 
or  levied  upon  shall  be  turned  over  to  the  assignee),  is  void  so  far 
as  it  attempts  to  take  awav,  in  respect  to  debts  contracted  before 
its  enactment,  the  right  of  a  creditor  to  obtain,  by  attachment,  a 
preference  over  other  creditors.    Cassodat,  C.  J.,  dissenta      Ibid. 

CONTRACTa 

See  AoENOT.  Bills  and  Notes.  Bxtildino  and  Loan  Associations. 
Chattel  Mortgages.  Common  Schooi^  Constitutional  Law. 
Corporations.  Counties,  2.  Damages,  1, 3.  5.  Fraud.  Fraud- 
ulent Conveyances,  1.  Insurance.  Joint  Debtors.  Landlord 
AND  Tenant.  Master  and  Servant,  1-4  Mills  and  MiLL-DAMa 
Municipal  Corporations,  4-17.  Parties,  3.  Partnership.  Plead- 
ing, 2.  PLEDGE&  Sale  of  CHATTELa  Suretyship.  Waters, 
6-10.    Wills,  2. 

L  A  third  person  who,  by  false  representations,  induces  a  person  to 
enter  into  a  contract  with  another,  does  not  thereby  become  a 
party  to  such  contract  so  as  to  be  liable  in  an  action  thereon,  al- 
though he  may,  perhaps,  be  liable  in  tort  for  damage  resulting  from 
his  deceit    dotzhausen  v.  H.  W.  Johns  Mfg.  Co.  478 

^  In  an  action  on  a  contract  of  guaranty  there  was  a  counterclaim  for 
reformation  of  the  contract.  An  oral  agreement  had  been  made 
between  the  plaintiff  bank,  acting  through  its  cashier,  and  repre- 
sentatives of  a  corporation,  in  respect  to  the  stockholders  in  such 
corporation  guaranteeing  its  indebtedness  to  the  bank,  but  the  tes- 
timony of  the  actors  in  tne  matter  differed  as  to  the  exact  terms 
of  such  agreement.  It  appeared,  however,  among  other  things, 
that  there  had  never  been  any  intention  to  change  that  agreement, 
and  that  the  cashier,  pursuant  to  the  imderstanding  then  iiad, 
drafted  a  form  for  a  contract  of  guaranty,  which  was  submitted  to 
and  signed  by  the  guarantors;  that  by  the  clear  and  unambiguous 
terms  of  this  contract  each  of  the  guarantors  became  liable  only 
for  such  proportion  of  the  indebtedness  as  the  amount  of  his  stock 
in  the  corporation  bore  to  the  whole  amount  of  its  paid-up  capital; 
that  the  cashier  afterwards  had  a  second  writing  prepared  by  at- 
torneys, to  be  substituted  for  the  first  because  that  was  only  a 
rough  draft;  that  the  second  writing, contained  a  joint  and  several 
unlimited  guaranty;  that  in  a  letter  submitting  the  second  writing 
the  cashier  acknowledged  receipt  of  the  first  as  a  binding  contract 
until  exchanged  for  the  second,  and  in  effect  asserted  that  there 
was  no  difference  between  the  two  except  as  to  form;  that  the 
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guarantors  objected  to  the  second  writing  because  it  did  not  prop- 
erly limit  their  liability,  and  thereupon  a  clause  was  added  to  ft, 
stating  that  it  was  understood  that  tnev  were  to  pay  in  the  propor- 
tion which  the  stocir  of  each  bore  to  the  whole  amount  of  capital 
paid  in,  and  the  writing  as  thus  modified  was  signed  and  substi- 
tuted for  the  first  draft;  and  that  the  clause  so  added  was  after- 
wards held  repugnant  to  the  principal  clause  which  preceded  it, 
and  of  no  effect  as  between  the  bank  and  the  guarantors.  It  also 
appeared  that  the  guaranty  had  not  been  signed  by  all  the  stock- 
holders, and  that  among  the  signers  were  two  subscribers  for  stock 
whose  subscriptions  had  been  accepted,  but  who  had  not  paid  there- 
for and  had  not  received  certificates.  Held,  that  these  facts  showed 
conclusiTely  that  the  oral  agreement  had  been  correctly  expressed 
in  the  first  writing,  and  warranted  a  finding  of  the  trial  court  that 
there  had  been  a  mutual  mistake  of  the  parties,  in  that  the  con- 
tract as  finally  written  did  not  express  their  agreement  Wiscortr 
sin  M.  it  F.  Ins.  Co.  Bank  v.  Mann,  596 

8.  Where  there  is  a  mutual  mistake,  either  of  fact  in  the  making  of  a 
contract,  or  of  law  or  fact  in  the  reduction  of  the  contract  to  writ- 
ing, the  person  injured  thereby  may  have  it  reformed  in  equity  in 
accordance  with  the  truth,  in  the  absence  of  facts  or  circum- 
stances constituting  a  waiver  of  the  remedy  or  an  estoppel  to  the 
assertion  of  it;  and  it  is  immaterial  in  such  case  whether  the  writ- 
ing was  drafted  by  the  parties  or  by  a  third  person.  Neff  v.  Rains, 
83  Wia  689,  criticised.  Ibid 

4  A  failure  of  the  trial  court,  before  entering  judgment,  to  actually 
reform  a  contract  which  it  holds  does  not  correctly  express  the 
intention  of  the  parties,  or  to  determine  the  exact  change  of  lan- 
guage requisite  to  be  made,  is  a  mere  irregularity  and  therefore 
not  ground  for  reversal,  where  such  failure  can  work  no  injury  to 
appellant  Ihid, 

CONTRIBUTION.    See  Equity,  2,  a 

Contributory  Neougencb.    See  Highways,  2. 

CJoNVEYANCEs.    See  Equity,  1.    Fraxjd,  1,  2.    Fraudulent  CJonvey- 

ANGE&     IdlLLa  AND  MILL-DaM&     WATERS,  7-10. 

CORPORATIONa 

See  Agency,  1.  Appeal,  6.  Building  and  Loan  Associations. 
Eqxtity,  2,  a  Garnishment,  2.  Railroads;  4  Voluntary  As- 
signment, 4 

A  corporation  formed  by  the  consolidation  of  several  others  does  not, 

by  assuming  all  their  debts,  obligations,  and  contracts,  render  itself 

liable  for  a  tort  theretofore  committed  by  one  of  them,  Cotzhausen 

V.E.W.  Johns  Mfg.  Co.  478 

Corroboration.   See  Grdohal  Law,  5,  & 

COSTS. 
See  ELBonoN8»  t    New  Triax^  1 

1.  An  action  for  an  aoooonting  between  partners  is  equitable  in  its  nat* 

nre,  and  costs  are  properly  taxed  on  that  theory.    BUter  v.  Bitter, 

2.  A  party  does  not  waive  his  right  to  costs,  under  sea  2894a,  Stats. 

1898,  by  reason  of  delay  resuHing  from  his  securing  a  retaxation. 
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where  they  were  oiiginally  taxed  within  sixty  days  after  the  filinfl; 

of  the  fincunga  IbicL 

CoTENAKCY.    See  Chattel  Mortgages.    Tenaitts  m  Coiofoit. 
CouKTEBOLADL    See  Equity*  2,  a 

COUNTIEa 

See  Parties,  t, 

L  If  a  member  of  a  comity  board  of  supervisors  receiyes  fllegal  com- 
pensation for  his  servioes,  or  money  for  articles  sold  by  him  to  the 
county  for  its  use,  or  for  labor  or  material  furnished  in  the  con- 
struction of  a  highway  having  no  legal  existence,  or  converts 
money  to  his  use  appropriated  for  work  on  a  public  highway,  an 
action  will  lie  in  f^vor  of  the  county  against  such  supervisor,  to 
recover  back  such  money.    Land,  Log  ik  L,  Co,  v.  Mclntyre,     245 

2,  Sec.  692,  R  S.  1878,  which  prohibits  a  member  of  a  county  board  of 
supervisors  from  in  any  manner  being  interested  in  any  contract 
for  the  purchase  of  any  article  for  the  use  of  the  county,  and  de- 
clares all  such  contracts  void  and  that  any  offending  member  shall 
be  deemed  to  have  vacated  his  oflSce  by  reason  of  his  offense,  cov- 
ers contracts  executed  as  well  as  executory,  and  renders  them  all 
void  absolutely.  Ibid, 

S.  Where  a  county,  by  the  wrongful  conduct  of  its  countv  board,  parts 
with  county  money  for  something  which  it  has  no  legal  right  to 
acquire  or  do,  no  equitable  considerations  stand  in  the  way  of  re- 
covering back  such  money,  from  the  mere  fact  that  the  coimty  has 
received  a  beneiit  Ibid, 

i.  Although  a  member  of  a  county  board  of  supervisors  is  exempt  from 
liability  to  the  corporation  on  account  of  his  action  as  a  member 
of  the  auditing  board,  by  reason  of  the  gzi(m-judicial  nature  of  the 
duties  devolviug  on  that  body,  such  exemption  does  not  apply  where 
the  subject  matter  acted  upon  was  outside  its  jurisdiction,  such  as 
claims  m  which  the  member  had  a  pecuniary  interest;  claims  for 
work  and  materials  furnished  for  objects  not  within  the  power  of 
the  board;  claims  allowed  to  officers  in  excess  of  the  compensation 
fixed  by  law  and  in  direct  violation  of  the  statute;  claims  for  work 
and  materials  corruptly  contracted  for  by  the  member  and  his  as- 
sociates; claims  which  the  board  were  prohibited  from  auditing 
because  not  properly  made  out,  verified,  and  filed;  and  claims  for 
indebtedness  contracted  in  excess  of  the  constitutional  limitation. 
Such  exemption  applies,  however,  in  respect  to  claims  which  the 
board  were  authorized  to  audit,  though  m  excess  of  the  tax  levy, 
the  issuing  of  orders  thereon  being  what  is  prohibited  by  the  stat- 
ute.   Land,  Log  <St  Lumber  Co,  v  Mclntyre,  258 

5.  Although  the  auditing  of  claims  in  excess  of  the  constitutional  limit- 
ation of  indebtedness,  and  the  issuing  of  orders  in  advance  of  the 
tax  levy,  were  outside  of  the  jurisdiction  of  the  auditing  board,  yet 
where  a  tax  levy  has  been  made  and  the  claims  paid,  so  far  as  uiey 
were  for  legitimate  county  expenses  the  county  has  no  chum 
against  a  supervisor  by  reason  of  his  illegal  acts.  Ibid. 

County  Board.    See  Counties. 

County  Courts.    See  Courts,  1-a. 

County  Seat:  Circuit  court  to  be  held  at    See  Courts,  7, 81 
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CJOURT  AND  JURY. 

See  Assault  and  Batteet,  1.  Hiohways,  2,  8.  Instructions  to 
JuBY.  Insubancb,  6.  Master  and  Servant,  2.  Nboligbnob,  1,  8. 
New  Triai^  1.    R^olroads,  15. 

The  credibility  of  the  plaintiff  as  a  witness  in  his  own  behalf  in  an 
action  for  personal  injuries  is  peculiarly  a  question  for  the  junr. 
Welty  V.  Lake  Superior  T,  <&  T.  B.  Co.  128 

COURTa 

DisqaaXifljcation  of  judges.    See  Appeal,  15-18. 
Concurrent  jurisdiction  of  circuit  and  county  courts, 

1.  Circuit  courts,  in  most  cases,  by  virtue  of  their  general  equity  pow- 

ers, have  concurrent  jurisdiction  with  county  courts  over  matters 
pertaining  to  settlement  of  estates  of  deceased  persons.  Bumham 
V.  Norton,  8 

2.  Generally,  where  such  concurrence  exists,  that  of  county  courts  is 

held  to  supersede  or  suspend  that  of  circuit  courts,  so  that  the  lat- 
ter should  decline  to  exercise  it  in  the  absence  of  special  facts  or 
circumstances  rendering  the  remedy  in  the  former  not  so  complete 
and  efficient  as  that  to  be  obtained  m  the  latter.  ibid. 

S.  The  rule  that  the  special  jurisdiction  of  county  courts  supersedes  or 
suspends  that  of  circuit  courts  does  not  apply  to  actions  to  construe 
will&  Jurisdiction  in  such  actions  has  been  so  uniformly  exercised 
by  circuit  courts  tliat  nothing  short  of  a  statute  in  plain,  unmis- 
takable language  will  take  it  away.  Ibid. 

4  Where  the  circuit  court  clearly  ought  not  to  exercise  jurisdiction  in 
matters  pertaining  to  settlement  of  estates,  it  is  error  to  do  so  even 
though  the  question  be  not  raised  by  answer  or  demurrer  and  be 
in  all  respects  waived.  Ihid. 

5.  Where  the  circuit  court  determines  that  special  facts  and  ciroxmi- 
stances  exist,  bringing  a  case  within  the  rule  that  its  jurisdiction 
is  not  suspended  by  that  of  the  county  court,  its  decision  will  not 
be  disturbed  on  appeal  unless  clearly  wrong,  all  reasonable  doubts 
in  that  regard  being  resolved  in  favor  of  the  trial  court  Ibid, 

€.  When  the  determination  of  matters  in  regard  to  the  settlement  of 
an  estate  of  a  deceased  person  includes  that  of  transferring  the 
title  to  real  estate  by  judgment  of  the  court,  or  the  settlement  of 
the  accounts  of  an  executor  in  two  estates  in  dififerent  courts,  the 
circuit  court  is  justified  in  taking  jurisdiction,  to  the  end  that  the 
whole  controversy  may  be  settled  m  one  suit  and  court.  Itnd. 

Place  of  holding  circuit  court 

7.  Although  our  statutes  do  not  expressly  require  the  circuit  court  to 

be  held  at  the  county  seat,  it  would  be  error  to  hold  it  elsewhere, 
except  in  cases  prescribed  by  statute.    SelJeck  v,  Janesville,        157 

8.  At  plaintifiTs  request,  on  the  ground  that  she  was  unable  to  attend 

the  t^ial,  the  judge  and  jury,  with  the  sheriff  and  the  attorneys  of 
both  parties,  went  to  her  home  some  fifteen  miles  from  the  county 
seat,  and  she  there  testified  before  them  as  a  witness  in  her  own 
behalf  and  was  cross^xamined  by  defendant's  attorney.  This  was 
done  against  the  objection  of  defendant's  attorney,  who  offered  to 
waive  notice  and  aliow  plaintiff's  deposition  to  be  taken  in  the 
ordinary  way  and  read  on  the  trial    Held,  that  the  taking  of 
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plaintiff's  testimony  in  this  manner  is  not  to  be  regarded  as  a  pro- 
ceeding had  in  open  court»  and  did  not  depriye  the  court  of  juris- 
diction or  nullify  its  judgment,  but  was  at  most  a  mere  irregularity 
which  did  not  affect  the  substantiid  rights  of  defendant  and  should 
therefore  be  disregarded  on  appeal    Babdeen,  J.,  dissents^      Ibid, 

When  judgmmt  of  trial  couHheoo^  See 

Judgment. 

Ck>yENANTS.    See  Laicdlobd  and  Tenant,  4, 5.    Watebs,  la 

Cbeditobs' Remedies.    See  Attaohment.    Chattel  Mobtoaobs.  Con- 

STTTUTIONAIi   LaW.     FBAUDULENT    CONVEYANCES.     GaBNISHMBNT. 

Joint  Debtobs.    MoBTaAaB&   Pabtnebshep,  7.   PLEDaEs.    Yoi/- 

T7NTABT  ASSIONMENT,  1,  2L 

CRIMINAL  LAW  AND  PRACTICR 

!•  An  intent  to  kiU  a  person  is  not  necessarily  a  premeditated  design  to 
effect  his  death,  within  the  meaning  of  sees.  4338,  4339,  R.  S  1878, 
and  a  homicide,  even  though  intentional,  may  therefore  be  murder 
in  the  second  degree,  as  defined  in  sec.  4339.  [Mabshall,  J.,  dis- 
sents, but  is  of  the  opinion  that  in  this  case  a  premeditated  desi^ 
was  not  established  so  conclusively  as  to  render  erroneous  a  verdict 
of  murder  in  the  second  degree.]    Stdlivan  v.  State,  283 

fiL  Failure  to  instruct  the  jury  respecting  manslaughter  in  the  second 
degree  as  defined  by  sea  4351,  R  S.  1878,  was  not  a  material  error 
in  the  absence  of  a  specific  request  for  instructions  on  that  point, 
although  the  facts  were  apphcable  to  that  degree  of  homicide. 

Ibid. 

&  Where  the  killing  grew  out  of  a  quarrel  in  which  the  accused  was 
chared  by  the  deceased  with  improper  conduct  with  his  wife,  the 
admission  of  evidence  to  show  such  improper  conduct  was  not  error. 

Ihid 

4  In  a  prosecution  for  carnally  knowing  and  abusing  a  female  under 
the  age  of  fourteen  years,  the  prosecutrix  may  testify  as  to  her  own 
age.    Dodge  v.  State,  294 

&  The  story  of  the  prosecutrix  in  such  a  case  being  corroborated  with 
more  or  less  force  by  numerous  small  circumstances,  and  there 
bein^  no  doubt  that  an  offense  had  been  committed,  and  nothing 
tending  to  show  even  an  opportunity  on  the  part  of  any  other  per- 
son to  accomplish  the  act,  a  conviction  will  not  be  disturbed,  even 
though  the  girPs  story  was  in  some  respects  remarkable,  and  was 
denied  by  the  defendant,  and  she  had  told  contradictory  stories, 
where  she  testified,  with  some  corroboration,  that  they  were  told 
by  direction  of  the  defendant  Ihid 

d.  To  authorize  a  conviction  of  rape  it  must  be  sliown  that  the  woman 
did  not  consent  to  intercourse,  but  that  there  was  the  utmost  re- 
luctance and  resistance  on  her  part,  or  that  her  will  was  overcome 
by  duress  or  fear.    O'Boyle  v.  State,  29(^ 

7.  Mere  verbal  objections  by  a  female  over  the  age  of  consent)  unao- 
oomiMmied  by  any  outcry  or  actual  resistance,  are  not  enough  to 
make  the  acte  of  the  accused  rape  or  an  attempt  to  commit  ra|)e. 

Ibid 

6L  Where  the  testimony  of  the  prosecutrix  bears  upon  its  face  evidence 
of  its  unreliability,  there  should  be  corroboration  by  other  evidence 
as  to  the  principal  facts  relied  on  to  constitute  the  crimen       Ibid. 
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9.  It  does  not  transcend  the  bounds  of  legitimate  argnment  in  a  crim- 
inal case,  for  the  district  attorney,  reasoning  from  the  evidence  in 
the  case,  to  say  that  the  accused  is  guilty  of  the  offense  charged. 
Within  the  record,  the  field  of  legitimate  argument  is  broad  enough 
to  permit  the  proee:'Uting  attorney  to  say,  with  the  utmost  freedom, 
what  the  eTidience  tends  to  prove,  and  that  it  convinces  him«  and 
should  convince  the  jurors,  of  the  fact  in  issua  Feriig  v.  State,  801 

10.  Where  evidence  strongly  tends  to  prove  the  fact  of  guilt»  it  is  not 

reverfdble  error  for  the  prosecuting  attorney  to  assume  the  truth 
of  such  evidence,  and  sav  from  it  that  the  accused  is  what  such 
evidence  tends  to  establish  in  regard  to  guilt  IbidL 

11.  It  is  not  error  to  allow  the  readini^  in  evidence,  by  consent,  in  a  crim- 

inal case,  of  unauthenticated  minutes  of  the  testimony  of  the  ac- 
cused given  on  a  former  trial  for  the  same  offensa  IbidL 

12.  A  general  instruction  on  the  subject  of  murder  in  the  first  degree^ 

with  which  the  accused  was  charged,  and  which  the  evidence 
tended  to  establish,  having  been  given,  it  was  not  reversible  error 
to  not  instruct  on  lesser  degrees  of  homicide,  as  to  which  there  was 
no  request  for  instructions.  Ibid, 

13.  If  there  is  evidence  tending  to  prove  the  highest  offense  of  criminal 

homicide,  and  yet  evidence  which  would  warrant  a  findine  of  some 
lesser  degree,  an  instruction  that  the  jury  must  find  the  defendant 
guilty  of  such  highest  degree,  or  render  a  verdict  of  not  guilty,  is 
favorable  to  the  accused,  not  prejudicial  Ibid, 

14.  The  statute  making  the  unnecessary  killing  of  another,  while  resist- 

ing the  attempt  of  such  other  to  commit  any  felony  or  other  im- 
lawful  act,  or  after  such  attempt  shall  have  failed,  manslaughter 
in  the  second  degree,  does  not  include  the  intentional  killing  of 
such  other  with  a  deadly  weapon  on  account  of  a  mere  trespass 
to  property  rights,  or  the  intentional  killing  under  circumstance^ 
where  resisting  the  act  of  such  other  would  be  unlawfuL        Xbid, 

15.  Where  evidence,  under  the  most  favorable  view  that  can  be  taken 

of  it  in  favor  of  the  accused,  does  not  support  any  reasonable  the- 
ory of  guilt  of  a  degree  of  felonious  homicide  other  than  murder  in 
the  first  degree,  the  court  is  not  bound,  even  on  request,  to  instruct 
the  jury  in  respect  to  lesser  degree&  Ibid, 

16.  Where  the  evidence  strongly  tends  to  establish  murder  in  the  first 

degree,  or  no  offense  of  felonious  homicide,  the  court  mav  properlv 
instruct  the  jury  that  they  should  find  the  accused  guilty  in  sucn 
first  degree  or  render  a  verdict  of  not  guilty.  Ibid, 

Custom.    See  Municipal  Corporations,  9.    Nbougenob;  1. 

DAMAGEa 

See  Attachment.    Landlord  and  Tenant,  1-8. 

1.  In  an  action  for  breach  of  a  contract  by  which  plaintiff  had  char- 
tered for  an  entire  season  a  steam  barge  on  the  Great  Lakes,  the 
complaint  is  hdd  to  state  but  one  cause  of  action  although  it  claims 
damages  both  on  the  theory  of  an  advance  in  the  freight  rates 
which  plaintiff  was  compelled  to  nay  and  on  the  theorv  of  a  fall  in 
the  price  of  the  commoditv  which  should  have  been,  but  was  not, 
transported  to  market  during  that  season;  and  it  was  not  error  to 
refuse  to  require  plaintiff  to  elect  between  such  claims,  where  a 
recovery  was  finally  allowed  upon  the  latter  theory  only,  in  accord- 
ance with  the  facts  found  in  a  special  verdict.  Sharea  Lumber  Co. 
V.  Starke,  498 
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"2.  It  appearing  in  such  action  that  the  plaintiff  used  reasonable  dili- 

fenoe  to  secure  other  means  of  transportation,  and  was  unable  to 
o  so;  that  the  lumber  designed  for  transportation  had  no  market 
price  at  the  point  of  shipment,  and  could  not  be  sold  there;  and 
that  the  plaintiff  transported  tb^  same  to  market  at  as  early  a  date 
AS  possible  the  next  season,  and  was  compelled  to  sell  it  at  a  less 

Erice  than  the  market  price  when  the  same  should  have  been  de- 
vered  under  the  contract,  he  was  properly  allowed  to  recover  as 
damages  the  difference  between  the  market  price  at  the  place  of 
sale  when  the  lumber  ought  to  have  been  carried  under  tlie  con- 
tract, and  the  market  price  when  it  could  be  carried  and  sold  the 
following  season;  also  the  cost  of  insurance,  and  the  value  of  the 
use  of  the  proceeds  of  the  lumber  that  could  have  been  carried, 
from  the  close  of  navigation  until  it  could  be  carried  and  marketed 
the  follovmig  season.  IbidL 

8.  If  one  who  has  been  injured  through  the  negligence  of  another  exer- 
cises ordinary  care  in  the  selection  and  employment  of  a  physi- 
cian, the  mistakes  of  such  physician  will  not  preclude  the  recovery 
of  full  datnages,  even  though  by  reason  of  such  mistakes  the  dam- 
age sustained  was  not  diminished  as  much  as  it  otherwise  should 
have  been.    Selleck  v.  Janesville,  157 

4.  Where  property  kept  for  use  and  not  for  sale  —  in  this  case  buildings, 
machinery,  etc,  used  in  manufacturing  lumber —  has  been  wrong- 
fully attached,  damages  may  be  recovered  for  the  loss  of  its  use 
and  for  any  injury  to  it  by  wear  or  tear  or  negligent  care  while  in 
the  hands  of  the  ofiicer,  but,  in  the  absence  of  malice,  there  can  be 
no  recovery  for  supposed  loss  of  profits  from  the  interruption  of 
business,  nor  can  tne  owners,  under  the  guise  of  depreciation  in 
value,  recover  for  injuries  to  their  business,  credit,  and  reputation 
resulting  from  bankruptcy.     Union  Nat  Bank  v.  Cross,  174 

6.  The  question  being  as  to  the  amount  of  damajges  sustained  by  reason 
of  a  delay  in  performing  a  contract  to  furnish  a  boiler  for  a  vessel, 
it  is  held,  upon  the  evidence,  that  it  was  error  for  the  trial  court  to 
modifv  the  report  of  a  referee  by  reducing  the  award  of  damages 
from  $20  to  $10  per  day  during  the  time  the  use  of  the  vessel  was 
lost     Logemann  v.  PatUy,  671 

Dams.    See  Mills  and  Mill-Dam&    Waters,  8,  4 

Debtor  and  Creditor,  See  Attachment.  Chattel  Mortoages. 
Constitutional  Law.  Equity,  2,  a  Fraudulent  Conveyances. 
Garnishment.  Joint  Debtors.  Mortgages.  Partnership,  7. 
Pledges.    Voluntary  Assignment. 

Deceit.    See  Contracts,  1.    Fraud,  a    Insurance,  5. 

Deeds.    See  Fraudulent  Conveyances,  1.    Mili^  and  Mill-Dams. 

Waters,  10. 
Default.    See  Appeal,  a 

Definiteness.    See  Bills  and  Notes,  1, 2.    Pleading,  a 
Definitions.    See  Words  and  Phrases. 
Delay  in  retaxing  costs:  Waiver  of  right    See  CosTB,  2, 
Delivery.    See  Chattel  Mortgages,  2,    Sale  of  Chattbia 
Demand.    See  Master  and  Servant,  a 
Discretion.    See  Attachment.    New  Trial,  a 
Disqualification  of  judges.    See  Appeal,  15-ia 
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Dissolution  of  corporation.    See  Appeal,  6. 

District  Attorney.    See  Criminal  Law,  9, 10. 

Election  between  alternative  claims  for  damages.    See  Damages,  1* 

ELECTIONa 

1.  In  a  proceeding  by  mandamtia  to  control  the  form  of  the  official  bal- 

lot to  be  used  at  an  election,  the  fact  that  the  election  has  taken 
place  before  a  decision  in  the  appellate  court  does  not  deprive  that 
court  of  jurisdiction  to  determme  all  the  questions  presented;  and 
although,  in  such  a  case,  the  writ  will  be  denied,  yet  if  the  lower 
court  snould  have  granted  the  relief  sought,  the  relator  will  be  en- 
titled to  a  reversal,  with  costs,  of  the  order  denying  such  relief,  and 
to  recover  his  costs  in  the  lower  court»  with  nominal  damages. 
State  ex  rel  Rtinge  v,  Anderson^  523 

2.  Mandamus  to  compel  a  city  clerk  to  place  twice  on  the  official  ballot 

the  name  of  a  candidate  who  has  been  nominated  by  two  parties, 
will  not  J>e  granted  merely  because  such  double  printing  is  not  pro- 
hibited by  statute.  Icdd, 

8.  Ch.  288,  Laws  of  1893,  after  providing  that  the  several  regular  party 
tickets  shall  each  be  printed  on  the  official  ballot  in  one  column 
under  the  appropriate  party  designation,  further  provided  that, 
**  when  any  person  is  nominated  for  the  same  office  by  more  than 
one  party  or  convention,  his  name  shall  be  placed  in  each  column  in 
which  the  nominations  of  such  parties  or  conventions  are  given." 
This  latter  provision  was  changed  by  sec.  2,  ch.  348,  Laws  of  1897,  to 
the  following:  "When  any  person  is  nominated  for  the  same  office 
by  more  than  one  party  or  convention  his  name  shall  be  placed  upon 
tne  ticket  under  the  designation  of  the  party  which  first  nominated 
him;  or  if  he  ^as  nominated  by  more  than  one  party  or  convention 
at  the  same  time,  he  shall,  within  the  time  fixed  by  law  for  filing  cer- 
tificates of  nomination,  file  with  the  officer  with  whom  his  certificate 
of  nomination  is  required  to  be  filed  a  written  election  indicating 
the  party  designation  under  which  he  desires  his  name  to  be  printed 
on  the  iJallots,  and  it  shall  be  so  printed.  If  he  shall  refuse  or  neg- 
lect to  file  such  an  election,  the  officer  with  whom  the  certificate 
of  nomination  is  required  to  be  filed  shall  place  his  name  under  the 
designation  of  either  of  the  parties  by  which  he  was  nominated, 
hut  under  no  other  designation  whatever*^  Held,  that  all  double 
printing  of  names  is  forbidden,  even  in  case  all  the  candidates  of 
one  party  are  also  the  nominees  of  another.  JWd, 

4.  A  statute  providing  that  regular  party  tickets  shall  each  be  printed 
on  the  official  ballot  in  one  column  under  the  appropriate  party 
designation  is  not  unconstitutional  because  it  further  provides,  in 
effect,  that  the  name  of  a  candidate  shall  not  appear  under  more 
than  one  party  designation,  and  that  no  party  shall  be  entitled  to 
a  place  on  the  ballot  unless  it  polled  a  certain  percentage  of  the 
total  vote  at  the  preceding  general  election,  where,  by  other  pro- 
visions,  the  right  of  any  voter  to  vote  for  any  person  for  any  office 
is  preserved.  WmsLOW,  J.,  dissents,  being  of  the  opinion  that  it  is 
an  unwaiTantable  interference  with  the  freedom  of  election  to 
debejr  one  party  from  indorsing  the  candidates  of  another  party  ex- 
cept on  pam  of  surrendering  its  existence  as  a  party  and  its  rk;ht 
of  representation  upon  the  official  ballot  in  the  future.  loid, 

6.  Under  sec.  1,  oh.  70,  Laws  of  1897,— providing  that  in  cities  of  the  fourth 
class  certain  officers  shall  be  elective  if  a  petition  asking  therefor 
be  filed  filteen  days  prior  to  any  regular  election,  **  signed  by  a  ma- 
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joriiy  of  the  electors  of  such  city  who  voted  at  the  last  general 
election  then  next  preceding,  as  appears  from  the  poll  Zisi/^suoh 
petition  mnst  be  sinied  by  a  majority  of  the  persons  whose  names 
appear  upon  the  poll  list  of  electors  who  voted  at  the  last  preceding 
general  election.    Bush  tx  State  ex  reL  Boyle,  5d 

Elevatobs:  Negligence  in  operating.    See  NEauQENOB;  2-4 

EMmsNT  Domain.   See  Railroads,  6-ia 

EQUITY. 

See  Action,  L  CoNTRACfrs,  2-t  Ck)ST8,  L  Counties,  8,  Coubtb,  1«  (L 
Insurance,  12.  Mortgages.  Parties,  L  Voluntary  Assign- 
ment, 4    Waters,  a    Wujlb,  1. 

1.  In  an  action  to  enforce  a  lien  on  land  for  unpaid  nurohase  money, 

it  apjpeared  that  plaintiffs  had  -conveyed  the  lana  to  their  son  in 
consideration  of  natural  love  and  affection  and  certain  payments 
to  be  made  annually  during  their  lives;  that  the  son  occupied  it 
with  his  wife  as  a  homestead;  that  thereafter  the  plaintiffs,  con- 
spiring  with  their  son  to  obtain  a  reconveyance,  induced  him  to 
aoandon  his  wife,  who  thereupon  obtained  a  divorce  and  was  as- 
signed the  land  and  the  personal  property  thereon  as  her  share  of 
her  husband's  property;  that  he  then,  in  order  to  defeat  her  rights, 
fraudulently  transferred  said  personal  property  to  the  plaintiffs  to 
an  amount  exceeding  the  lien  claimed  by  them  on  the  land,  and 
they  assisted  in  the  scheme  by  taking  the  property  and  using  it  for 
their  joint  benefit  Hddy  that  plaintiffs  had  no  standing  in  equity 
to  enforce  their  alleged  lien.    Raasch  v,  EaascJi,  400 

2.  In  an  action  for  contribution  between  guarantors  of  the  note  of  a 

corporation,  a  debt  due  from  the  plaintiff  to  the  corporation  on  a 
subscription  to  its  stock  cannot  be  allowed  as  an  equitable  counter- 
claim in  favor  of  the  d^endant  on  the  ground  that  the  corpora- 
tion, which  would  be  answerable  over  to  him,  is  insolvent,  whcxe 
such  insolvency  is  a  mere  present  inability  of  the  corporation  to 
pay  its  debts  as  the^  fall  due,  but  there  is  a  trust  fimd,  consisting 
of  unpaid  subscriptions  for  stock,  owing  b^  solvent  stockholders, 
amply  sufficient  to  meet  all  liabilities.    Smith  v.  XHckineon,       574 
8.  All  solvent  stockholders  of  the  corporation  whose  stock  subscrip- 
tions are  unpaid  are  interested  parties  in  such  oase^  and  should  be 
before  the  court  for  an  adjustment  of  their  rights  before  such  an 
application  of  the  liability  of  any  one  of  them  can  be  madeu    Ibid, 
Estates  of  Decedents.    See  Ck>URTS,  1-0.    Insurancib;  2,  a    Will& 
Estoppel.    See  Building  and  Loan  Associations,  2l    Countiie&  a 

Municipal  Corporations,  12,  la 
Eviction:  Damages.    See  Landlord  and  Tenant,  1-a 

EVIDENCE. 

See  Adverse  Possession,  2,  Appeal^  S-lOi  Bili^  and  Notes,  a  Court 
AND  Jury.  Criminal  Law,  8-6,  8,  11.  Fraud,  1,  a  Garnish- 
ment, 1.  Instructions  to  Jury,  1-a  Insurance,  7.  Landlord 
AND  Tenant,  a  Municipal  Corporations,  It  Nbgligenob,  4. 
Railroads,  6-ia 

1.  The  undisputed,  reasonable  evidence  of  one  witness,  though  a  party 
to  the  action,  should  have  controlling  weight  in  determinmg  a 
question  of  fact    Bumham  v.  Norton,  8 
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2.  The  mere  fact  that  hypothetical  questions  put  to  a  medical  expert 

are  in  part  based  upon  his  personal  examination  and  knowledge 
does  not  make  them  objectionable.    Seileck  v,  JanesmUe,  157 

3.  Failure  of  the  court,  in  striking  out  testimony,  to  name  all  the  wit- 

nesses whose  testimony  should  have  been  excluded,  is  not  a  mate- 
rial error,  where  plain  and  definite  instructions  to  disregard  the 
objectionable  testunony  were  given  in  the  charge  to  the  jury. 
Wright  v.  C.  8.  Graves  Land  Co.  269 

4.  The  rule  that  all  parts  of  a  conversation,  in  substance  at  least,  relat- 

ing to  a  subject  in  controversy,  must  be  produced  in  evidence,  or 
all  excluded,  is  not  violated  by  x)ermitting  a  person  who  can  re- 
member the  particular  language  or  the  substance  of  it,  relating 
to  the  fact  in  issue  or  the  evidentiary  fact  sought  to  be  established, 
to  testify  to  such  jxart,  or  by  permitting  part  of  the  conversation  to 
be  testified  to  by  one  witness  and  part  by  another,  if  the  portions 
together  show,  with  reasonable  distinctness,  the  bearing  of  the  con- 
versation on  the  fact  in  controversy.     Fertig  v.  State,  801 

5.  To  render  a  wife  competent  to  testify  in  behalf  of  her  husband  to  a 

transaction  in  respect  to  which  she  acted  as  his  agent,  her  author- 
ity as  agent  and  the  scope  of  it  should  be  made  to  appear;  and  her 
t^imony  should  be  confined  within  that  scope.    G^oesd  v,  Davis, 

678 
Exceptions.    See  Appeal,  10.    Landlord  and  Tenant,  2. 

EXCISE  LAWa 

1.  A  license  issued  by  a  town  board  of  supervisors  under  the  laws  of 
this  state  for  the  sale  of  intoxicating  liauors  is  not  transferable 
even  with  the  consent  of  such  town  board.    State  v,  Bayne,        85 

^  One  who  files  a  bond  which  is  approved  by  the  town  board,  but  pnys 
no  money  to  the  town,  and  proceeds  to  sell  intoxicating  liquors,  act- 
ing in  good  faith  upon  a  transfer  to  him  of  a  license  issued  to  a 
third  person,  by  authority  and  with  the  consent  of  the  town  board, 
may  nevertheless  be  convicted  of  selling  liquors  without  a  license. 

IbidL 

EXEOUTION&    See  Joint  Debtors,  &    Voluntart  AssiaNMENT,  6. 
Executors  and  Administrator&    See  Courts,  1-6.    Insurance,  2, 8. 

WILL& 

Expert  TESTmoNr.    See  Evidence,  2. 

Extension  of  time  for  payment.    See  BnxR  and  Notes,  1,  2l 

Extras:  Claims  for.    See  Municipal  Corporations,  7-18i 

False  Representations.    See  Agency,  L    Contracts,  !•    Fraud,  a 

INSXTRANOE,  5. 

Fellow-Seryants.    See  Master  and  Servant,  ^S.   Railroads,  2t 

Fences.    See  Boundaries. 

FiNDiNOS  of  fact    See  Appeal,  14 

FiSHma:  Right  ot    See  Waters,  2. 

FoRBCLOSURB.    See  Mortgages. 

FoRFETTURB.    See  Insurance,  8-12.    Master  and  Servant,  4 
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FRAUD. 

See  Agency,  1.    Ck)NTRAOTs,  1    Counties.    Equity,  1.    Insurance,  5. 
Municipal  Corporations,  16, 17.    Partnbbship,  2, 3, 5. 

1«  Where  a  voluntaiy  oonveTance  is  made  by  an  aged  person  of  his  en- 
tire property,  without  consideration  and  under  circumstances  of 
secrecy,  to  one  who  stands  in  a  position  of  trust  and  confidenoe 
to  him,  the  burden  of  i>roof  is  upon  the  grantee  to  show  that  the 
conveyance  was  not  tainted  with  undue  mfluence  or  fraud.  Doyle 
V.  Welch,  24 

2b  The  presumption  of  undue  influence  and  fraud  in  this  case,  arising 
from  such  a  conveyance  by  an  aged  father  to  his  daughter,  to  the 
exclusion  of  the  children  of  his  son,  is  held  not  to  have  been  over- 
come by  the  evidence.  Ibid, 

8.  Plaintiff  and  defendants  agreed  to  become  jointly  interested  in,  and 
copurchasers  of,  certain  land.  Defendants  were  agents  of  the 
vendor  to  make  the  sala  The^  paid  the  earnest  monev,  and  took 
a  receipt  from  the  vendor,  specifying  when  subsequent  payments 
riiould  De  made  and  providing  that  in  case  of  default  in  any  pay- 
ments said  earnest  money  should  be  forfeited,  time  being  of  the 
essence  of  the  contract.  Plaintiff  afterwards  paid  to  defendants, 
for  the  vendor,  a  sum  equal  to  the  earnest  money  paid  by  them, 
and  also  his  lialf  of  the  next  payment,  and  this  money  was  by  them 
paid  over  and  applied  on  the  purchase  in  conformity  with  nis  in- 
structions. Plaintiff  thereafter  failed  and  refused  to  make  further 
payments,  and  defendants  completed  the  purchase  and  sold  the 
land  again  at  a  loss,  receiving,  however,  no  money  upon  such  sale, 
but  onlv  other  property  which  had  not,  when  the  action  was  com- 
menced, been  converted,  in  whole  or  in  part,  into  money.  The  evi- 
dence tended  to  show  that  defendants  were  to  receive  from  the 
vendor  a  large  commission  on  the  sale,  but  had  falsely  stated  to 
plaintiff  that  no  commission  was  allowed  them  and  that  the  price 
agreed  on  was  the  rock-bottom  price.  Heldy  that  plaintiff  could 
not  recover  from  defendants  the  money  paid  by  him,  as  money  had 
and  received  by  them  to  his  use.  If  injured  by  any  fraud  or  deceit 
of  defendants,  his  action  should  be  founded  thereon.  Blewitt  v. 
McRaCy  153 

Fraxtds,  Statute  of.    See  Partnership,  1-5.    Waters,  6L 

FRAUDULENT  CONVEYANCEa 

See  Equity,  1. 

1.  A  city  lot  was  purchased  and  improved  with  money  from  the  sepa- 
rate estate  of  a  married  woman,  but  the  title  was  taken  in  the 
name  of  her  husband.  Afterwards,  acting  through  her  husband  as 
agent,  she  traded  said  lot  for  other  land,  receiving  some  cash,  and 
this,  with  other  money  belonging  to  her  separate  estate,  was  in- 
vested in  speculative  purchases  of  real  estate  which  resulted  in 
large  profits,  the  husband  investing  no  money  of  his  own,  but  tak- 
ing the  title  to  the  several  x)arcels  in  his  own  name  for  convenience, 
until  finally  he  conveyed  to  the  wife  the  lands  which  were  the  out- 
come of  the  various  transactiona  Held,  that  prior  to  the  statute 
(sec.  2077,  R  S.  1878),  there  would  have  been  a  valid  resulting  trust 
in  favor  of  the  wife  in  each  of  the  various  parcels  of  land  so  held 
by  the  husband,  and,  although  such  trusts  have  been  abolished. 
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yet  his  conveyanoe  in  execution  thereof  was  founded  upon  a  suffi* 
cient  consideration  and,  in  the  absence  of  fraud,  is  yahd  even  as 
against  his  creditors.    Martin  v.  Remington,  540 

2.  The  increment  of  a  wife's  property  due  to  the  sagacity  and  industry 
of  her  husband  cannot  be  reached  by  his  creditors.  IhioL 

GARNISHMENT. 
See  VoLUNTAEY  Assignment,  1,  3. 

1.  On  the  trial  of  a  garnishment  action  which  was  commenced  before 

judgment  in  the  main  action,  the  judgment  roll  in  the  main  action 
shouM  be  introduced  in  evidence.  0.  L,  Packard  Machinery  Co.  v. 
Laevy  644 

2.  Corporate  stock  cannot  be  reached  by  garnishing  the  person  in  pos- 

session of  the  certificates,  but  the  mode  of  procedure  prescribed  by 
seca  2738,  2989,  2990,  R.  S.  1878,  should  be  foUowed.  IbidL 

Gates  at  highway  crossing.    See  Railroads,  14 

Guaranty.    See  Contracts,  2.    Equity,  2,  a    Suretyship, 

HIGHWAYS. 
See  Municipal  Corporations,  2,  a    Railroads,  14 

1.  In  an  action  against  a  town  for  injuries  alleged  to  have  been  caused 

by  defects  in  a  bridge,  a  denial  in  the  answer,  following  the  lan- 
guage of  the  complaint,  that  the  town  had  laid  out,  used,  and  main- 
tained the  road  in  question  "  for  a  great  number  of  years,"  and  that 
the  town  had  kept  and  maintained  the  bridges  "  for  twenty  years 
or  more,"  is  a  negative  pregnant  and  raises  no  issua  Qrimm  v. 
Washburn,  229 

2.  Whether  it  was  prudent  under  the  circumstances  shown  in  this  case 

to  attempt  to  jkuss,  with  a  loaded  wagon,  over  an  old  bridge,  the 
stringers  of  which  were  rotten,  is  held  to  have  been  a  question  for 
the  jury.  Ibid, 

8.  Evidenc-e  that  a  bridge  on  a  public  highway  had  been  built  for  some 
time;  that  it  was  in  bad  condition  about  five  years  prior  to  the 
accident;  that  its  timbers  were  old  and  rotten;  and  that  its  rotten  * 
condition  caused  the  accident,  was  sufficient  to  take  to  the  jury 
the  question  whether  the  town  was  chargeable  with  notice  or  the 
defect.  Ibid, 

Husband  and  Wife.    See  Evidence,  5.    Fraudulent  Conteyances. 

iLLEOmMATB  CHILDREN.     See  WlLUS,  7. 

Indebtedness:  Constitutional  limit  See  Municipal  Corporations, 
18-21. 

Indefiniteness.    See  Bills  and  Notes,  1, 2.    PLEADma,  8L 

Injunctions.    See  Waters,  S, 

Insolvency.  See  Appeal^  5.  BuiLDiNa  and  Loan  Associations. 
Constitutional  Law,  2,  Equity,  2,  a  Mortgages.  Voluntary 
Assignment. 
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INSTRUCTIONS  TO  JURY. 

See  Assault  and  Batteey,  2.    Crihinal  Law,  2, 12, 13, 15, 16,    Railt 
EOADS,  11, 17-19. 

1.  A  charge  that  the  jury  must  pay  no  attention  to  comments  on  the 
part  of  counsel  or  of  the  court  is  held  not  a  material  error,  where, 
m  immediate  connection  therewith,  the  court  charged  that,  in  ar- 
riving at  their  verdict,  the  jury  "  must  take  in  evidence  all  the 
evidence  and  only  the  evidence; "  that  in  rimning  over  the  evi- 
dence it  was  for  them  to  say  what  weight  should  be  given  to  the 
testimony  of  each  witness;  and  that  they  were  the  jud^  of  the 
candor  and  fairness  of  the  witnetsses,  and  the  only  iudges  as  to 
the  weight  that  should  be  given  to  the  testimony  of  each  of  the 
partie&    Malone  v,  Oerth,  166 

&  It  was  error  to  refuse  an  instruction  that  the  number  of  witnesses 
and  their  concurrence  in  support  of  a  ^ven  state  of  facts  was  a 
subject  of  material  importance  in  decidini;  their  credibility,  for  the 
reason  that  there  was  much  less  probability  of  two  or  more  wit- 
nesses being  conoemed  in  the  same  falsehood  or  being  influenced 
by  the  same  mistake  than  a  single  individual.    Biaewiki  v.  Booths 

383 

8L  Instructions  on  the  subject  of  positive  and  negative  testimony  which 
were  given  in  such  a  way  as  to  leave  the  impression  that  plaintiff's 
evidence  was  positive  and  defendant's  negative,  are  hetd  to  have 
been  misleading;  although  correct  as  abstract  propositions  of  law. 

I  but 

4  Where  there  is  to  be  a  special  verdict,  the  right  to  recover  being  a 
matter  of  law  to  be  determined  by  the  court  on  the  facts  found, 
instructions  to  the  jury  may  properly  be  limited  to  the  particular 
questions,  and  no  general  instructions  be  given.    Qoeset  u  Davis, 

678 

INSURANCE. 
Life. 

1«  In  case  of  doubt  or  ambiguity  the  language  of  an  insurance  policy 
should  be  construed  most  strongly  against  the  insurer.  Patterson 
V,  Natural  Premium  Mut  L.  Ins,  Co,  118 

&  One  to  whom,  as  beneficiary^,  a  policy  of  life  insurance  is  pavable  or 
has  been  assigned  has,  until  the  insured  makes  a  change  of  benefi- 
ciary, such  a  vested,  subsisting  interest  in  the  policy  as  would jmlss 
to  his  personal  representatives  in  case  of  death.  ibid, 

8.  Where  third  persons  are  beneficiaries,  intentional  suicide  of  the  in- 
sured while  sane  does  not  avoid  a  policy  of  life  insurance,  in  the 
absence  of  any  provision  in  the  policy  to  that  effect  [What  would 
be  the  rule  in  an  action  by  personal  representatives  of  the  insured 
for  the  benefit  of  his  estate,  not  determined.]  Ibid, 

4  Although  suicide  is  technically  a  crime,  it  is  not  within  the  meaning 
of  a  clause  in  an  insurance  policy  providing  that  death  in  conse- 
quence o^  or  in,  violation  of  mw  is  not  covered  by  the  policy,  where 
tne  usual  suicide  clause  is  omitted  and  the  policy  provides  tliat  it 
shall  be  absolutely  incontestable  except  for  nonpayment  of  pre- 
mimns  or  misstatement  of  aga  Ibid, 

S.  False  statements  or  concealment  of  the  insured  in  respect  to  his 
health  are  covered  by  an  incontestable  clause  in  the  poucy.    Ibid, 
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6.  In  an  action  on  a  polioy  of  life  insurance  which  did  not  cover  death 

by  suicide,  whether  voluntary  or  involuntary,  sane  or  insane,  there 
was  evidence,  among  other  things,  that  the  deceased  frequ3ntly 
became  intoxicated,  quarreled  with  his  wife,  and  then  threatened 
to  kill  himself;  that  on  one  such  occasion  he  attempted  to  cut  his 
throat,  and  on  the  same  evening  said  to  his  mother  "  Gk)od-by  for 
the  last  time; "  that  the  next  day  he  attempted  to  borrow  a  rifle 
and  a  revolver  to  shoot  rats,  but  finally  purchased  a  revolver  and 
ammimition  and  took  them  to  his  room,  saying  to  another  occu- 
pant of  the  building  that  he  "  had  a  weapon  and  would  never  see 
another  sunrise; "  that  he  resisted  an  attempt  to  take  the  revolver 
away,  and  went  into  the  dining  room  alone;  that  shortly  after- 
wards a  shot  was  heard,  and  the  deceased  was  found  lying  on  the 
floor,  with  a  bullet  hole  through  his  head,  entering  above  the  right 
ear  and  coming  out  back  of  the  left  ear;  and  that  there  were  no 
marks  of  burnt  powder,  and  the  flesh  around  the  hole  was  not 
burned  or  broken.  Held,  that  a  verdict  for  defendant  was  prop- 
erly directed,  the  only  reasonable  inference  which  could  be  drawn 
being  that  the  deceased  took  his  own  lif a  Bens  v.  Northwestern 
Mut  B.  A880,  266 

7.  In  such  a  case  evidence  of  the  declarations  of  the  deceased  within 

the  twenty-four  hours  preceding  his  death,  tending  to  show  an  in- 
tention to  commit  suicide,  was  properly  admitted.  Ibid, 

Benefit  Societies, 

8.  One  who  accepts  a  certificate  of  membership  in  a  mutual  benefit 

society,  subject  to  certain  conditions  and  liable  to  forfeiture  if  he 
shall  not  comply  with  said  conditions  and  "  such  by-laws  as  are  or 
may  he  adopted  by  the  head  camp  or  the  local  camp  of  which  he  is 
.  a  member,"  is  bound  by  an  amendment  to  the  by-laws,  subsequently 
adopted,  by  which  his  membership  becomes  forfeited  because  he  is 
engaged  in  a  business  prohibited  by  such  amendment.  Loeffler  v. 
Modem  Woodmen  of  America,  79 

0.  The  fact  that  no  action  was  taken  in  the  matter  until  about  three 
years  after  the  head  consul  of  the  society  had  knowledge  that  such 
member  was  engaged  in  the  prohibited  business,  and  that  during 
that  time  the  local  camp  continued  to  receive  his  dues  and  assess- 
ments, did  not  constitute  a  waiver  of  the  forfeiture,  where  the  head 
consul  had  no  duty  to  perform  in  respect  to  receiving  such  dues 
or  assessments  or  in  respect  to  the  suspension  of  the  member,  and 
one  of  the  conditions  to  which  the  contract  was  expressly  subject 
provided  that  no  officer  of  the  society  could  waive  such  a  forfeitura 

Ibid, 

10.  A  member  of  a  mutual  benefit  society  who,  as  clerk  of  a  local  camp, 

receives  dues  and  assessments  from  himself  after  he  has  forfeited 
his  membership  by  engaging  in  a  prohibited  business,  does  not 
thereby  waive  such  forfeiture.  Ibid, 

11.  A  stockholder,  officer,  and  salesman  of  a  corporation  dealing  in  liq- 

uors at  wholesale  is  a  "  wholesaler  of  liquors  '*  within  the  meaning 
of  a  ly-law  of  a  mutual  benefit  society  providing  that  a  member 
enga^in^  in  the  occu^tion  of  a  wholesaler  of  liquors  should  thereby 
foneit  his  membership.  Ibid, 

12.  Where,  by  the  laws  of  a  mutual  benefit  societv,  all  decisions  of  the 

head  consul  are  subject  to  an  appeal  to  the  executive  council 
and  from  that  to  the  head  camp,  one  who  feels  aggrieved  by  a  de- 
cision of  the  head  consul  that  he  has  forfeited  his  membership 
Vou  100—45 
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should  pursue  his  remedy  by  appeal  before  applying  to  a  court  of 
equity  for  relief.  Ibid, 

Employers^  lAabUity, 

18.  A  policy  insuring  an  employer  against  liability  for  injuries  to  or 
death  of  employees  expressly  provided  that  "upon  the  occurrence 
of  an  accident,  and  also  upon  receipt  of  notice  of  any  claim  on  ac- 
count of  an  accident,  the  assured  shall  give  immeaiate  notice  in 
writing  of  such  accident  or  claim,"  eta  Hddy  that  the  pving  of 
noticeTboth  when  the  accident  occurred  and  when  the  claim  there- 
for was  made,  was  a  condition  precedent  which  the  employer  was 
bound  to  perform  in  order  to  maintain  an  action  on  the  policy^ 
even  thouigh  there  was  no  forfeiture  clause  therein.  Undertoood 
Veneer  Co,  v,  London  G,  <Sb  A,  Co.  878 

14  Notice  of  an  accident,  given  for  the  first  time  when  a  claim  for  dam- 
ages therefor  was  made  nine  months  after  it  occurred,  is  not  a 
compliance  with  the  requirement  that  immediate  notice  shall  be 
given  of  the  occurrence  of  an  accident.  Ibid. 

Insurance  Agents.    See  Suretyship. 

Intoxicatino  Liquors.    See  Excise  Laws. 

Joinder. 
Of  causes  of  action.    See  Damages,  1. 

Of  parties.    See  Equity,  a    Municipal  Corporations,  15,    Partibs» 
Suretyship  2, 

JOINT  DEBTORa 

1.  Assumption  of  a  joint  debt  by  one  of  the  debtors  and  a  promise  to 
hold  the  other  harmless  therefrom,  do  not  render  the  latter  a  surety 
merely,  as  between  him  and  the  creditor,  where  the  creditor  did  not 
consent  to  any  change  of  liability,  and  received  no  consideration 
for  such  a  consent.    Mrst  Nat  Bank  v,  Finck,  446 

2b  One  joint  debtor  may  give  his  individual  note  as  collateral  security 
for  the  joint  indebtedness,  and  the  taking  of  it  does  not  affect  any 
rights  of  the  creditor  upon  the  original  debt;  nor  does  the  prosecu- 
tion of  the  collateral  note  to  judgment  affect  the  right  of  action 
upon  the  original  debt,  at  least  until  satisfaction  is  obtained.    Ibid. 

B,  Where  a  debtor  is  liable  upon  a  joint  note  and  also  upon  an  individ- 
ual note,  the  amount  realized  on  an  execution  against  him,  levied 
under  a  judgment  embracing  the  entire  indebtedness,  may  prop- 
erly be  applied  by  the  creditor  exclusively  to  the  payment  of  the 
inaividual  note.  Ibid. 

Judges:  Disqualification.    See  Appeal^  1&-18. 

JUDGMENT. 

Reforming  written  instrument    See  Contracts,  4 

Transferring  title  to  land.    See  Courts,  ft. 

Void  judgment:  Disqualiftcation  of  judge:  Vacating,  See  Appear  16-18. 

On  being  affirmed  becomes  judgment  of  appellate  court 
A  judgment  of  the  trial  court,  when  affirmed  on  appeal,  becomes  the 
jud^ent  of  the  supreme  court,  and  the  trial  court  has  no  juris- 
diction thereafter  to  open  it,  set  it  aside,  modify  it,  or  do  anything 
in  regard  to  it  except  enforce  it.    Crotcns  v.  Forest  Land  Co,     554 
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As  a  bar  to  other  action.    See  Joint  Debtors,  2. 

Against  city,  when  necessary  before  granting  of  mandamus.    See  Mui- 

NICIPAI.  CJORPORATIONS,  28. 

Res  adfjudicata.    See  Appral,  19.    New  Tbial^  8, 
Beversal  on  appeal    See  Appeal,  Affirmance  and  reversal 
JuBiSDionoN.    See  Appear  4-7.    Gertiorabi,  1,  a    Counties,  4,  5. 
Courts.  Elections,  L  Judgment.  Municipal  Corporations,  22, 

WiLM,  t 

JURORa 

1.  Jurors  drawn  and  designated  acoording  to  law  to  serve  at  a  term  of 

court  will  continue  legal  jurors  for  the  term  unless  excused  or  dis- 
chared  by  the  court,  notwithstanding  a  change  in  the  method  of 
drawmg  jurors  by  a  statute  taking  effect  after  said  jurors  were 
drawn  and  before  the  commencement  of  the  teruL  Welty  v.  Lake 
Superior  T,  &  T,  R  Co,  128 

2.  A  deficiency  of  jurors  for  the  term  should,  imder  sea  2537,  R  S.  1878, 

as  amended  by  ch.  126,  Laws  of  1895,  be  supplied  by  drawing  names 
from  the  box  containing  the  names  of  petit  jurors  for  the  year;  but 
where,  in  such  a  case,  the  court  directed  the  summoning  of  jurors 
from  the  county  at  large,  and  the  only  objection  made  was  to  the 
issuing  of  the  special  venire  to  the  coroner  instead  of  to  the  sheriff, 
and  there  is  nothing  to  show  that  the  party  objecting  was  injured 
by  the  method  adopted  for  filling  the  panel,  the  irregularity  is  not 
ground  for  reversal  of  the  judgment     Union  Nat  Bank  v.  Cross, 

174 

Land  Contract.    See  Fraud,  a    Master  and  Servant,  t    Wills,  2. 

Land  Grants.    See  Railroads,  1-5. 

LANDLORD  AND  TENANT. 

1.  Evidence  of  previous  annual  profits,  made  while  carrying  on  a  theater 

and  saloon  business  in  a  leased  building,  is  admissible  to  show  the 
pNTofits  which  the  lessee  might  reasonably  anticipate  from  a  con^ 
tinuation  of  such  business  during  the  balance  of  the  term,  as  a 
basis  for  estimating  the  damages  recoverable  for  a  wrongful  evic- 
tion; but  profits  made  on  Sundays,  resulting  from  a  criminal  vio- 
lation of  the  Sunday  laws,  can  form  no  legal  basis  for  the  estimate 
of  such  damages.    Maynor  v.  VaL  Blatz  Brewing  Co,  414 

2.  Where,  in  such  a  case,  the  defendant  attempted  by  cross-examina- 

tion of  the  plaintiff,  and  by  a  question  proposed  for  the  special  ver- 
dict, to  ascertain  what  part  of  tjie  anticipated  profits  were  based 
upon  the  Sunday  business,  but  the  trial  court  held  the  inquiry  im- 
material, exceptions  to  such  rulings  properly  raised,  for  review  on 
appeal,  the  question  as  to  such  profits.  Ibid. 

8.  It  was  not  necessary,  in  such  a  case,  for  the  defendant  to  plead  the 
violation  of  the  Sunday  laws,  the  question  as  to  the  proper  ele- 
ments of  damage  being  one  of  evidenca  Ibid, 

4  A  provision  in  a  lease  that  if,  during  the  term  thereof,  the  lessor 
should  rent  any  office  fronting  on  a  certain  street  for  a  less 
rate  per  square  foot  than  the  lessees  were  to  my,  "such  reduction 
shall  also  be  made  to  lessees  for  term  of  this  lease,"  is  not  a  cove- 
nant to  refund  any  portion  of  the  rent  paid  before  the  lessees  be- 
came entitled  to  a  reduction,  but  refers  only  to  rent  accruing 
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thereafter  during  the  remainder  of  the  term.  Copdand  v,  CMd- 
smUh,  436 

6.  At  the  time  of  the  assignment  of  such  lease  by  the  lessor,  said  lessees 
were  not  entitled  to  any  reduction  in  rent  Afterwards  an  agree- 
ment was  made  between  the  assi^ee  and  the  lessees,  reciting  that 
disputes  had  arisen  as  to  the  leasmg  of  portions  of  the  buildmg  at 
lower  rentals,  that  claim  had  been  made  against  the  lessor  on  ac- 
count thereof,  and  that  both  parties  desired  to  agree  upon  a  fixed 
sum  so  as  to  avoid  disputes,  which  sum  should  oe  in  lieu  of  the 
rent  reserved  under  the  lease,  and  fixing  the  lessee's  rent  at  a  cer- 
tain reduced  sum.  Held,  that  such  agreement  was  a  substitute 
for,  and  entirely  abrogated,  the  covenants  of  the  original  lease  as 
to  the  rent  reserved  and  the  rights  of  the  parties  thereunder.  Ibid, 

Licenses  to  sell  liquors:  Transfer.    See  Excise  Laws. 

Lien  on  land.    See  Equity,  1. 

Life  Insxtrance.    See  Insurance,  1-12. 

LIMITATION  OF  ACTIONa 

See  Wills,  1. 

Under  sea  4281,  R  S.  1878  (providing  that  if,  when  a  cause  of  action 
accrues  against  any  person,  he  shall  be  out  of  the  state,  an  action 
may  be  commenced  thereon  within  the  statutory  time  "after  such 
pei^n  shall  return  to  or  remove  to  this  state;  but  the  foregoing 
provision  shall  not  apply  to  anv  case  where,  at  the  time  the  cause 
of  action  shall  accrue,  neither  toe  party  against  or  in  favor  of  whom 
the  same  shall  accrue,  is  a  resident  of  this  state  '*),  the  statutes  of 
limitation  do  not  run  in  favor  of  a  nonresident,  so  long  as  he  con- 
tinues to  reside  outside  of  this  state,  where,  at  the  time  the  cause 
of  action  accrues,  the  party  in  whose  favor  it  accrues  is  a  resident 
of  this  state.    Natumai  Bank  of  Oshkaah  v.  Davis,  240 

Liquors:  Licenses  to  sell:  Transfer.    See  Excise  Laws. 
Loos  AND  Timber.    See  Partnership,  8,  4    Waters,  8, 4. 

MANDAMUa 

See  Common  Schools.    Elections,  1, 2.   Municipal  CoRPORATiONB,2a 

Mandamtia  is  not  the  proper  proceeding  in  which  to  test  the  ques- 
tion of  the  relator*s  title  to  an  office  which  another  is  occupyinfi^ 
imder  claim  of  right  or  titla  Board  of  Education  v.  State  ex  reL 
Reedy  455 

Manslaughter.    See  Criminal  Law,  2, 12-16. 

Married  Women.    See  Evidence,  5.    Fraudulent  Convetancb8» 

MASTER  AND  SERVANT. 

Contract  of  employment:  Termination.  See  Common  Schooi& 
1.  By  a  written  contract,  plaintiffs  agreed  to  move  to  a  village  being 
built  up  by  defendant;  to  keep  a  boarding  house  and  hotel  there; 
to  purchase  of  defendant  not  less  than  eighty  acres  of  land,  upon 
which  they  were  to  make  monthly  payments  m  services  at  the  rate 
of  $300  per  annum;  to  "  perform  such  labor  as  may  be  necessary 
in  the  superintending  the  clearing  of  land,  building  of  roads»  con- 
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straction  of  buildings,  or  any  other  labor  that  may  be  required  of 
him"  by  the  defendant;  and  to  furnish  a  span  of  horses,  eta  A 
o(H)tract  for  the  purchase  of  the  land,  made  on  the  same  day,  fixed 
the  consideration  at  $600,  and  recited  that  it  was  to  be  paid  *"  ac- 
cording to  the  terms  of  a  certain  contract  made  by  the  parties,  bear- 
ing even  date  herewith."  Held,  that  the  contracts  should  be  con- 
strued together  as  one  instrument,  and  that  the  plaintiffs  thereby 
became  bound  for  a  term  of  at  least  two  years*  service,  and  the  de- 
fendant bound  to  accept  payment  in  the  manner  indicated.  Wright 
V,  C  8,  Graves  Land  Co.  269 

2.  The  contract  first  mentioned  plainly  required  plaintiff  to  superintend 

"the  clearing  of  land,"  etc.,  and  also  to  superintend  *'any  other 
labor  "  the  defendant  might  have  done  there,  but  did  not  require 
him  to  do  any  work  other  than  superintendence.  It  was  error, 
therefore,  to  permit  the  jury  to  determine  the  construction  to  be 
given  to  the  words  "or  any  other  labor;"  but  the  error  was  not 
prejudicial  to  the  defendant.  Ibid, 

3.  To  justify  a  termination  of  such  a  contract  of  employment  on  the 

ground  of  plaintiff's  refusal  to  work,  there  should  be  at  least  a  rea- 
sonable showing  of  a  demand  and  refusal  to  do  some  kind  of  work 
not  inconsistent  with  other  duties  he  had  contracted  to  perform. 

Ibid. 

4.  A  party  to  a  contract  who  insists  upon  a  technical  forfeiture  of  it 

upon  certain  specified  grounds  is  deemed  to  have  waived  other 
breaches.  Ibid, 

Injuries  to  servants:  Negligence:  FeUouyservants.  See  Railroads,  15-21. 

5.  FaUure  of  an  employer  to  instruct  an  inexperienced  employee  in  re- 

gard to  a  particular  danger  of  the  employment  does  not  constitute 
actionable  negligence  unless  it  was  reasonably  to  be  apprehended 
that  the  circumstances  requisite  to  set  that  danger  in  motion  might 
probably  occur.    Dahlke  v.  Illinois  Steel  Co.  481 

6.  The  contract  of  employment,  by  implication,  includes  an  assumption 

by  the  employee  of  all  the  ordinary  risks  incident  to  the  employ- 
ment, such  as  the  risk  of  a  co^mployee's  failing  to  exercise  ordi- 
nary care.  Ibid. 

7.  An  employer  is  not  liable  for  the  death  of  an  employee  caused  by  the 

blowing  off  of  the  door  of  a  stove  connected  with  a  blast  furnace 
while  he  was  engaged  in  tightening  a  nut  on  such  door,  where  there 
was  no  danger  in  working  at  the  door  unless  the  blast  was  on,  and 
of  the  fact  that  it  was  on  he  was  ignorant  solely  through  the  neg- 
lect of  a  co^mployee.  Ibid. 

8.  A  stove-tender  in  a  blast  furnace  was  a  fellow-servant  of  a  common 

laborer  who,  by  direction  of  their  common  employer,  was  assisting 
him  and  workmg  under  his  direction  in  repairmg  the  stova    Ibia. 
Maxims. 
Judicia  sunt  tanquam  juris  dicta,  et  pro  veritate  acoiplantur,  837,888. 
Noeoitnr  a  sociis,  52l 

Stare  decisis,  et  non  quieta  movere,  840,  590l 
Mbasubx  of  DAMAOB&    See  Damages. 

MTTiTfl  AND  MIU^DAMa 

A  deed  of  a  portion  of  a  water  power,  describing  the  ▼olimie  of  water 
OGUTeyed  as  **  water  to  the  full  extent  and  capacity  of  the  bulk- 
head now  there,"  referring  to  an  old  fiume  or  bulkhead  18.07  feet 
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wide»  6i89  feet  deep  measuring  from  the  crest  of  the -dam,  12  feet 
in  length  with  the  stream,  and  obstructed  by  a  rack  to  keep  debris 
out  of  the  flume,  made  of  one-inch  by  five-inch  oak  boards  set  edge- 
ways in  the  watep  about  one  inch  apart,  with  the  upstream  edges 
sharpened,  and  worn  by  ten  years'  use,  the  flume  not  having  been 
in  use  for  some  time  before  the  grant,  is  construed  as  follows: 

(1)  That  the  particular  bulkhead  referred  to,  with  all  the  condi- 
tions existing  at  the  date  of  the  grant,  in  any  way  influencing  the 
flow  of  water  through  the  same,  were  designated  by  the  language 
of  the  grant  as  instruments  of  measurement  by  which  to  deter- 
mine the  amount  of  water  conveyed  thereby. 

(2)  That  the  term  "  full  extent  and  capacity,"  as  used  in  the  erant, 
permitted  the  grantee  to  take  water  only  in  a  proper  way,  and  that 
a  proper  way  requires  such  taking  to  be  in  sucn  manner  as  not  to 
draw  down  the  head  of  water  so  as  to  materially  diminish  the 
amount  of  power  obtainable  from  a  given  volume  thereol 

(8)  That  plaintiff  is  entitled,  under  such  grant,  to  have  the  amount 
of  water,  in  cubic  feet  per  minute,  that  will  flow  through  a  flume 
such  as  the  one  mentioned  in  the  grant,  under  all  the  conditions 
existing  at  the  date  thereof  in  any  way  influencing  such  flow,  the 
velocity  of  the  water  to  be  limited,  however,  to  such  as  will  not  so 
materially  draw  down  the  head  as  to  use  the  water  in  a  wasteful 
way,  and  when  such  amount  is  so  determined,  plaintiff  is  entitled 
to  use  such  amount  for  the  creation  of  y^per  in  any  way  ifc  sees  fit. 
Appleton  Paper  <fc  Pulp  Co.  v.  KiniberlpJb  Clark  Co,  195 

Mistake,    See  Attorneys  at  Law.    CJontraots,  2-4    New  Triai^  4. 

MORTGAGEa 

Bee  BuiLDma  and  Loan  Associations,  6^  7.    Chattel  Mortqaoes. 

The  appointment  of  a  receiver,  pending  the  foreclosure  of  mort- 
gages, to  collect  and  apply  the  rents  of  the  premises,  is  Jidd  to  have 
been  proper,  where  the  mortga^r  was  insolvent  and  had  made  a 
general  assignment,  and  the  assignee  was  in  possession,  taking  the 
rents  and  profits  of  the  mortgaged  premises,  but  the  taxes  had  not 
been  paid  or  the  insurance  kept  op,  and  there  was  a  question 
whether  the  premises  would  be  found  to  be  adequate  security  for 
the  amount  of  the  mortgage  debts  and  subsequent  incumbranoe& 
Winkler  v.  Magdeburg,  '  421 

MUNICIPAL  CORPORATIONa 

Defective  incorporation:  Legalizing.    See  ViLLAQEa. 

Officers:  Elections,    See  ELEcmoNS,  5. 

Adoption  of  general  charier  provisions:  Notice, 

1.  Seo,  72,  ch.  812,  Laws  of  1898,  provides  that  any  city  organized  tmder 
a  special  charter  may  by  ordinanoe  adopt  any  part  of  the  general 
charter  aoi^  but  before  action  shall  be  taken  on  such  ordinanoe  **  it 
shall  be  published  at  least  once  in  each  week  for  three  successive 
weeks  in  the  official  city  paper,  .  .  .  together  with  a  ncybice  of 
the  time  said  ordinance  will  be  considered."  HMy  that  in  reepect 
to  such  notioe  the  statute  is  mandatory,  and  a  failure  to  coniply 
therewith  renders  nugatory  the  passage  of  such  an  ordinanoa  Her- 
man V,  Oconto,  391 
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Actions:  Neglect  to  prosecute:  Right  of  taxpayer.    See  Parties,  1. 

Streets  and  alleys:  Discontinuance:  Amendment  of  charters. 
a.  By  sec.  904,  R.  S.  1878,  village  boards  were  authorized  to  discontinue 
any  street  or  alley,  or  any  part  thereof,  upon  petition  of  all  the  own- 
ers of  lots  or  lands  on  such  street  or  alley,  "  and  not  otherwise,**  Sea 
927  provided  that  "  the  common  council  of  every  city  mav  exercise 
all  the  powers  conferred  on  village  boards  bv  sections  895-904."  The 
language  of  sea  904  was  incorporated  into  the  city  charter  of  Janes- 
ville  (sea  6,  subch.  VII,  ch.  23i,  Laws  of  1882),  except  that  the  words 
"city  "  and  " common  coimcil "  were  substituted  for  "village  "  and 
"  board  of  trustees."  Held,  that  the  city  of  Janes ville  was  thereby 
taken  completely  out  from  under  the  general  statutes  mentioned, 
so  far  as  discontmuing  or  vacating  any  street  or  alley,  or  any  part 
thereof,  was  concerned.    Baines  v.  JanesviUe^  369 

a  By  ch.  174,  Laws  of  1891,  sea  904,  R.  a  1878,  was  amended  so  as  to 
authorize  village  boards  to  discontinue  streets  and  alleys  upon  pe- 
tition of  a  part  only  of  the  owners  of  lands  thereon;  and  ch.  118, 
Laws  of  1895,  provided  that  sea  927,  R  S.  1878,  be  amended  by  in- 
serting certain  words  therein,  "so  that  said  section,  when  amended, 
shall  read  as  follows: "  —  reciting  the  section  at  length.  Constru- 
ing these  act«  in  the  light  of  the  statutory  rules  of  construction 
(sees.  4986,  4987,  R  S.  1878),  and  of  sec.  46,  subch.  XII  of  the  Janes- 
ville  charter  (providing  that  "  no  general  law  of  this  state  contra- 
vening the  provisions  of  "  said  charter  "  shall  be  considered  as  re- 
pealing, amending  or  modifying  the  same  unless  jsuch  purpose  be 
expresslv  set  forth  in  said  law  "),  it  is  heid  that  there  is  nothing  in 
eitJber  of  them  evincing  an  intention  to  modify  or  repeal  the  pro- 
vision of  the  charter  in  respect  to  discontinuing  streets  or  alleys, 
and  hence  that  they  did  not  have  that  effect.  The  recital  or  re- 
enactment,  in  ch.  118,  Laws  of  1895,  of  sea  927  as  amended,  merely 
continued  in  force  the  provisions  re-enacted,  and  did  not  give  any 
new  significance  to  the  words  "common  coimcil  of  every  city,"  so 
as  to  make  the  amended  sect^n  904  applicable  to  the  city  of  Janes- 
ville.  Ibid, 

Contracts:  Public  improvements:  Claims  for  *' extras.** 
4  A  contractor  for  the  construction  of  a  wooden  sewer  cannot  hold 
the  cit^  liable  on  the  ground  of  imperfections  in  the  plans  because 
of  the  impracticability  of  making  with  such  a  sewer  a  certain  re- 
quired turn,  where  such  impracticability  was  obvious  on  the  face 
of  the  plans.    Burnham  v.  Milwaukee^  55 

d  Where  a  contract  for  the  construction  of  a  sewer  provided  that  an 
extra  foundation  therefor,  of  the  nature  indicated  in  the  plans, 
should  be  built  whenever,  in  the  opinion  of  the  board  of  public 
works,  the  same  should  be  necessary,  and  where,  from  the  nature 
of  the  situation,  no  human  foresight  could  determine  in  advance 
whether  a  f  oundiation  would  be  necessary  or  not,  the  contractor  can- 
not hold  the  city  liable  for  extra  work  alleged  to  have  been  made 
necessary  by  defective  plans,  on  the  ground  that  the  plans  did  not 
absolutely  require  the  extra  foundation.  Ilnd* 

&  It  being,  by  the  terms  of  the  contract,  a  matter  resting  wholly  in  the 
judgment  and  discretion  of  the  board  of  public  works  whether  an 
extra  foundation  should  be  required  or  not,  the  decision  of  the 
board  in  that  behalf  is  final  unless  impeached  for  fraud  or  dishon- 
esty; and  where  the  board,  after  due  consideration,  has  refused 
to  order  a  foundation  to  be  put  in,  no  liability  on  the  part  of  the 
city  arises  because  the  work  is  more  expensive  to  the  contractor 
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than  it  would  haye  been  had  the  foundation  been  ordered;  nor  can 
such  a  liability  be  based  on  a  finding  that  the  board  obstinately 
and  nnreasonckbly  refused  to  order  or  permit  the  foundation  to  \>& 
plaoed  under  the  sewer  and  that  by  reason  thereof  it  was  guilty  of 
gross  negligence.  Ibid, 

7.  Where,  by  law  and  by  a  contract  with  a  city,  the  board  of  public 

works  was  given  power  to  adjust  and  determine  finally  all  ques- 
tions as  to  the  proper  performance  of  the  work  and  tlie  amount 
earned  under  the  contract,  and  it  was  provided  that  the  contractor 
must  make  out  and  present  to  the  board  a  written  statement  of 
the  amount  claimed  for  extra  or  additional  work  and  materials, 
there  can  be  no  recovery  for  such  extras  unless  the  claim  there- 
for was  presented  or  some  legal  excuse  is  shown  for  its  nonpresen- 
tation;  and,  where  the  claim  had  in  fact  never  been  presented,  it 
is  not  a  sufficient  excuse  that  the  board  knew  the  contractor  had 
a  claim  and  had  from  time  to  time  discussed  matters  with  him, 
or  that  the  board  refused  to  act  on  his  claims  or  to  give  him  a  full 
and  fair  hearing  in  the  matter.  Ibid. 

8.  The  requirement  that  a  written  statement  of  a  claim  for  extras 

should  be  presented  was  not  complied  with  by  the  contractor  going 
before  the  board  with  his  accounts  in  his  pocket,  contained  in 
various  books  of  account;  and  the  board  was  justified  in  refusing 
to  act  upon  the  claim  in  that  sbapa  IbidL 

0.  The  positive  requirements  of  such  a  contract  as  to  the  presentation 
of  claims  for  extras  cannot  be  overturned  by  proof  of  a  custom  or 
usage  to  the  contrary.  Ibid, 

1(X  A  contractor  for  the  construction  of  a  sewer  who  expressly  assumes 
all  risk  from  the  influx  of  water  into  the  work  cannot  recover 
extra  compensation  for  pumping  out  such  water  because  the  work 
proved  more  laborious  or  more  expensive  than  he  anticipated.  Ibid. 

11.  Where  a  contractor  for  the  construction  of  a  sewer  makes  a  claim 

to  recover  for  extra  labor  an^  materials,  and  from  the  nature  of 
the  case  it  is  impossible  for  the  city  to  controvert  the  claim,  it 
is  not  sufficient  for  him  to  show  merely  the  expenditure  of  a  cer^ 
tain  amount  of  money  in  the  work,  but  he  must  show  by  satis- 
factory evidence  that  the  work  for  which  the  money  was  expended 
was  entirely  distinct  from  the  original  contract  and  directly  con- 
nected with  and  necessary  to  the  completion  of  the  work.        Ibid, 

12.  Where  all  the  ri^ht  of  a  contractor  to  compensation  for  extra  labor 

and  materials  m  certain  portions  of  the  work  had  accrued  at  the 
time  a  claim  for  such  extras  was  presented  cmd  allowed  by  the 
board  of  public  works,  which  board  had  power  under  the  contract 
to  adjust  and  determine  finally  all  such  questions,  he  cannot  after- 
wards obtain  additional  compensation  by  including  in  his  final  bill 
a  further  claim  for  extras  in  respect  to  the  work  so  settled  for.  Ibid, 

13.  In  such  a  case,  one  who,  though  not  the  nominal  contractor,  was  the 

real  party  in  interest,  is  chargeable  with  the  consequences  of  the 
acts  of  his  representative,  the  nominal  contractor,  and  cannot,  after 
accepting  the  fruits  of  those  acts,  surcharge  his  accounts  and  plead 
ignorance  of  the  situation.  Ibid, 

Same:  Method  of  payment:  Parties:  Fraud, 

14  Where  by  the  terms  of  a  contract  for  municipal  improvements  the 
amount  due  thereon  is  payable  in  money,  with  an  option  on  the 
part  of  the  city  to  pav  in  city  orders,  assessment  certificates,  or  im- 
provement bonds,  if  the  city  fails  to  exercise  or  declare  such  option 
a  money  recovery  may  be  had.    Herman  v,  Oconto,  391 
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15.  In  an  action  against  a  city  on  a  contract  for  public  improTements, 

it  is  no  defense  that,  at  the  time  of  making  the  contract,  the  c(mi- 
tractor  was  not  the  real  party  in  interest  but  had  secured  the  con- 
tract for  the  benefit  of  a  third  person  Ibid, 

16.  In  such  an  action  an  answer  alleging,  on  information  and  belief,  that 

the  contract  was  secured  by  means  of  fraud,  bribery,  and  corrup- 
tion in  paying  to  certain  members  of  the  board  of  public  works,  by 
whom  it  was  let  and  executed  on  behalf  of  the  city,  whose  names 
were  to  the  defendant  unknown,  large  sums  of  money  intended  to 
corrupt  and  influence,  and  which  did  corruptly  influence  and  con- 
trol, the  action  of  such  members,  and  thereby  influenced  and  con- 
trolled the  action  of  the  board  in  letting  and  executing  the  contract, 
is  hdd  sufficient,  upon  a  demurrer  ore  teniM  and  in  the  absence  of 
any  motion  to  make  it  more  definite  and  certain,  to  authorize  the 
admission  of  evidence  as  to  the  alleged  fraud,  eta  Ibid, 

17.  The  mere  fact  that  the  contract,  in  such  a  case,  was  let  to  the  high- 

est bidder,  or  that  it  was  not  binding  until  approved  by  the  com- 
mon council,  would  not  obviate  the  objection  to  the  contract^  based 
on  such  fraud  and  bribery.  Ibid, 

Indebtedness:  Constitutional  limit 

18.  The  amount  of  money  in  a  city  treasury  to  the  credit  of  the  school 

fund,  which  is  pledged  to  the  support  of  the  public  schools  and  can- 
not lawfully  be  diverted  to  any  other  purpose,  cannot  be  deducted 
from  the  amount  of  the  indebtedness  of  the  city,  in  determining 
whether  the  constitutional  limit  of  indebtedness  has  been  reacheo. 
Rice  V.  Milwaukee^  516 

19.  In  determining  that  question,  the  amount  to  the  credit  of  a  "bond, 

interest,  and  sinking  fund,"  which  under  the  charter  is  set  apart 
for  the  payment  of  principal  and  interest  on  bonds  and  scrip  of  the 
city  ana  cannot  lawfully  be  used  for  any  other  purpose,  is  a  proper 
credit  to  be  considered  m  reduction  of  ^he  indebtedness.  Ibid, 

20.  Estimated  revenues  to  be  derived  from  liquor  licenses,  from  a  street 

railway  tax  or  license  based  upon  earnings,  and  from  other  like 
sources,  being  uncertain  in  amount,  not  in  process  of  collection, 
and  not  dependent  upon  any  act  of  the  city,  cannot  be  considered 
as  offsets  against  the  city  s  indebtedness;  especially  where  the 
moneys  reasonably  to  be  expected  from  such  sources  have  been  an- 
ticipated in  the  annual  budget  Ibid, 

21.  Where,  for  the  purpose  of  paying  overdrafts  on  other  funds,  money 

is  drawn  from  a  fund  over  whicn  the  coimcil  has  no  control  except 
to  pay  regular  demands  upon  it,  the  amount  of  the  overdrafts  should 
be  considered  a  debt,  in  determining  the  amount  of  the  city's  in- 
debtedness. Ibid, 

Claims:  Appeal  from  common  counciL 

22.  The  charter  of  the  city  of  Ashland  (ch.  27,  Laws  of  1889)  provides  that 

no  suit  of  any  kind  shall  be  brought  against  the  city  in  any  court, 
but  the  claim  shall  be  presented  to  the  common  council,  and  from 
its  adverse  action  the  claimant  may  appeal,  within  twenty  days,  to 
the  circuit  court  Held,  that  the  jurisdiction  of  the  circuit  court 
over  the  subject  matter  depends  upon  an  appeal  duly  taken,  and 
hence  the  objection  that  an  appeal  was  not  taken  within  the  pre- 
scribed time  may  be  raised  for  the  first  time  on  app^  to  the  su- 
preme court  So  far  as  the  decision  in  Shed  v.  Am>leton,  49  Wi& 
1^5^  is  contrary  to  this  doctrine,  it  is  overruled.    Tei^ord  v.  Ashland, 


Digitized  by  VjOOQIC 


714  INDEX.  [100 


Claims:  Allowanoe:  Enforcing  payment:  Mandamus. 

23.  The  charter  of  the  city  of  Ashland  (oh.  27,  Laws  of  1889)  proyides  that 
no  action  shall  lie  against  the  city  on  any  claim  or  demand,  but 
the  same  shall  be  presented  to  the  common  council  for  allowance, 
and  its  disallowance  thereof  shall  be  final  and  conclusive  unless 
appealed  from  within  a  prescribed  time;  that  the  clerk  shall  draw 
all  orders  ut>on  the  treasury  in  pursuance  of  an  order  or  resolution 
of  the  council ;  that  no  execution  shall  issue  i^inst  the  city  on  an  v 

iiudgment,  but  the  amount  of  the  judgment  shall  be  levied  and  col- 
ected  as  a  part  of  the  next  yearns  taxes,  and  paid  before  May  1 
following;  that  no  debt  shall  he  contracted  or  certificate  of  indebt- 
edness issued  unless  authorized  by  vote  of  a  majority  of  all  the  mem- 
bers of  the  council;  that  the  council  shall  not  authorize  the  issue  of 
orders  upon  the  treasurer  unless  money  to  pay  the  same  is  in  his 
hands  to  the  credit  of  the  fund  upon  which  it  is  drawn;  that  an- 
nual estimates  of  the  amounts  to  be  raised  by  taxation  shall  be  laid 
before  the  council,  which  shall  thereupon  levy  such  sums  as  may 
be  sufficient  for  the  several  purposes  for  which  taxes  are  authorizea, 
not  exceeding  the  limit  providea  by  law;  and  that  the  taxes  collected 
shall  be  applied  in  the  order  named.  The  council  allowed  certain 
claims  based  upon  debts  which  the  city  had  power  to  contract,  but 
no  orders  for  tne  payment  thereof  were  issued  because  of  a  lack  of 
fimds.  Held,  that  no  action  on  such  claims  can  be  maintained.  Al- 
though they  are  not  to  be  regarded  as  judgments  against  the  city, 
their  allowance  was  final  and  conclusive,  and  mandamus  will  lie  to 
enforce  their  payment  without  first  obtaining  judgment  thereon. 
Outta  Perclia  &  Rubber  Mfg.  Co.  v.  Ashland,  232 

Murder.    See  Criminal  Law,  1-3, 13-1^ 
Mutual  Benefit  Societies.    See  Insurance,  8-12. 
Name  of  party:  Alias.    See  PLEADiNa,  1« 
Navigable  Rivers.    See  Waters,  1-4 
Negative  Pregnant.    See  Highways,  1. 

NEGLIGENCE. 

See  Damages,  8.   Highways,  2,  a   Master  and  Servant,  5-S.  Munici- 
pal Corporations,  G.    Railroads,  6, 14-2a 

L  What  persons  customarily  do  under  similar  circumstances  has  no 
application  as  a  test  of  ordinary  care,  where  the  act  is  so  obviously 
dangerous  as  to  constitute  negligenoe  as  matter  of  law.  Douglas 
V.  C,  M<&StP.RR  Co.  405 

2l  It  is  the  duty  of  the  proprietor  of  an  office  building  to  see  that  the 
passenger  elevators  operated  by  him  therein  are  properly  and  safely 
constructed,  and  that  they  are  operated  with  the  highest  d^^ree 
of  skill  commensurate  with  or  proportionate  to  the  possibility  of 
injury  to  passengers  using  them.    Obemdorfer  v.  Poost,  505 

8.  In  an  action  to  recover  for  the  death  of  a  person  who  fell  into  the 
shaft  while  attempting  to  enter  a  passenger  elevator  in  defendant's 
office  building,  the  evidence  —  showing,  among  other  things,  that 
the  man  in  onarge,  after  stopping  the  car  and  opening  the  door, 
started  to  close  the  door  again  and  to  raise  the  car  so  that  its  floor 
would  be  level  with  that  of  the  building,  telling  the  deceased,  who 
was  attempting  to  enter  the  car,  to  *' wait  a  minute; "  and  that  de- 
ceased stumbled  and  fell  against  him,  causing  him  to  throw  the 
lever  wide  open,  so  that  the  car  shot  upward,  while  deceased  fell 
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into  the  shaft, —  is  ?ield  sufficient  to  warrant  the  submission  of  the 
case  to  the  jury  on  the  question  of  negligence^  Ibid, 

4.  The  question  in  such  case  being  whether  or  not  the  elevator  was 
negligently  operated  at  the  time  of  the  accident,  evidence  to  show 
that  the  operator  was  inexperienced  and  incompetent  tended  to 
raise  a  collateral  and  immaterial  issue,  and  its  admission  was  error 
prejudicial  to  defendant  Ibid, 

Neootiablb  Instruments.    See  Bills  and  Notes.    Pledobs. 

NEW  TRIAL. 
See  Appeal,  12.    Assault  and  Battery,  1. 

1.  A  verdict  wholly  unsupported  by  evidence  which  the  jury  had  a 

right  to  believe  is  perverse,  and  a  new  trial  may  be  granted  with- 
out the  imposition  of  costs  as  terma    Becker  r.  flbZm,  281 

2.  The  supreme  court,  on  reversing  a  judgment,  directed  judgment  to 

be  entered  for  the  plaintiff,  imless  the  trial  court  should,  in  its  dis- 
cretion, grant  leave  to  certain  defendants  to  amend  their  answer 
so  as  to  raise  and  present  for  trial  the  issue  of  a  reformation  of  the 
contract  upon  which  the  action  was  based.  Held,  that  the  man- 
date in  effect  granted  a  new  trial  upon  the  condition  mentioned. 
Wisconsin  M,  &  F,  Ins.  Co,  Bank  v,  Mann,  596 

8.  On  appeal  from  a  judgment  rendered  after  the  determination  of  the 
issues  raised  by  the  amended  answer  in  such  a  case,  the  only  ques- 
tion to  be  determined  with  reference  to  the  amendment  is  wnether 
the  discretion  of  the  trial  court  was  properly  exercised,  its  power 
to  allow  the  amendment  being  res  adjtuitcata.  Ibid. 

4.  Although  a  judgment  cannot  be  set  aside  and  a  new  trial  granted 
merely  on  the  ground  of  a  mistake  of  counsel  on  a  question  of  law. 
yet,  after  reversal  of  a  judgment  on  appeal,  if  the  mandate  is  suffi- 
ciently broad  to  permit  it,  the  trial  court  may  allow  the  pleadings 
to  be  amended  so  as  to  meet  the  objections  to  the  former  jud^ent, 
and  to  that  end  may  allow  a  defense  improperly  pleaded  to  be  per- 
fected or  a  new  defense  by  way  of  counterclaim  or  otherwise  to  be 
pleaded,  although  the  effect  is  to  relieve  a  party  from  the  effect 
of  such  a  mistaka  Ibid, 

Nonresidents.    See  Limitation  of  Actions. 
Notice. 

Of  appeal    See  Appeal,  6. 

Of  defect  in  bridga    See  Highways,  8. 

Of  accident  and  of  claim.    See  Insurance,  18, 14 

Of  time  for  considering  ordinanca    See  Municipal  Corporations,  1. 

Of  dangera    See  Railroads,  14 

Of  rights  of  third  persona    See  Waters,  7. 

OFFICER& 

Teachers  not  officera    See  Ck>MMON  Schooib. 

Title  to  office,  how  tested.    See  Mandamus. 

Validation  of  official  acta    See  Villages. 

Board  of  public  worka    See  Municipal  Corporations^  6^  7. 

District  attorney.    See  Criminal  Law,  9, 10. 
Opinion  of  trial  court    See  Appeal^  a 
ORDiNANCEa    See  Municipal  Corporations,  1. 
Parent  and  Child.    See  Fraud,  1, 2, 
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PARTIEa 
See  Equity,  8.    MuNiciPAii  Corporations,  15.    Suretyship,  2. 

1«  Where  a  public  corporation  has  a  cause  of  action  which  should  be 
prosecuted  for  its  use,  whether  legal  or  equitable,  and  its  TOveming 
body  neglects  and  refuses  to  institute  an  action  therefor,  a  tax- 
payer may,  on  behalf  of  himself  and  all  others  similarly  situated, 
mstitute  an  action  in  eauity  to  redress  the  wrong  to  the  corpora- 
tion, makine  it  a  defendant  as  trustee  for  all  its  members.  Land^ 
Log  <fc  Lumber  Co,  v.  Mclntyre,  245 

2,  Thirty-one  persons,  by  written  agreement,  formed  a  •'syndicate  "  to 
purchase,  manage,  and  sell  a  tract  of  land,  each  agreeing  to  con- 
tribute a  certain  sum  at  once  and  thereafter  to  pay  from  time  to 
time  such  sums  as  should  be  needed  for  payments  on  the  land. 
One  of  their  number  was  agreed  upon  as  trustee  to  hold  the  title 
to  the  land,  and  he  afterwards,  in  writing,  declared  a  trust  in  favor 
of  each  of  the  subscribers  to  the  extent  of  a  one-thirty-first  inter- 
est in  the  land.  Meetings  were  held  and  assessments  made  to  meet 
the  payments  becoming  due  on  the  land.  Subsequently,  by  a  reso- 
lution adopted  at  a  meeting  of  the  subscribers,  plaintiff  was  au- 
thorized and  directed  to  bring  suit  in  his  individual  name,  for  and 
in  behalf  of  himself  and  his  associates,  to  collect  the  amount  due  upon 
said  assessments  from  the  defendant,  one  of  the  subscribers,  who  had 
accepted  the  declaration  of  trust  and  had  attended  meetings,  but 
had  paid  only  the  first  assessment  Held,  that  the  subscribers 
were  all  united  in  interest  and  were,  in  legal  effect,  partners,  so 
that  the  action  could  not  be  maintained  by  one  on  behalf  of  all, 
under  sec.  2604,  R.  S.  1878,  either  on  the  ground  that  the  ques- 
tion was  one  of  a  common  or  ^neral  interest  to  many  persons,  or 
on  the  ground  that  the  parties  mterested  were  so  numerous  that  it 
was  impracticable  to  bring  them  all  before  the  court.  Oeorge  v, 
Benjamin,  623 

B,  The  action  in  the  name  of  one  only,  on  behalf  of  all,  could  not  be  sus- 
tained, in  such  case,  on  the  ground  that  the  syiidicate  was  an  "  un- 
incorporated company"  or  a  "voluntary  association,'*  nothing  hav- 
ing been  done  to^ve  it  the  oharacteristios  of  such  organizations, 
except  to  elect  officers.  Jhid. 

PARTNERSHIP. 
See  Goers,  1.    Parties,  2,  a 

1.  An  agreement  to  form  a  partnership  to  purchase  lands  is  within  the 

statute  of  frauds  and  void  unless  m  writing.    Seymour  v,  Cw^iway, 

2.  Fraud  is  not  established  by  the  mere  breach  of  an  oral  oontract,  void 

imder  the  statute  of  frauds,  to  enter  into  a  partnership  for  the  pur- 
chase of  standing  timber.  iOul 

8.  Plaintiffs  and  the  defendants  C.  and  H.  entered  into  an  oral  agreement 
of  copartnership,  or  to  form  a  partnership,  the  main  purpose  of 
which  was  the  purchase  of  certain  standing  timber.  Beforo  any 
interest  in  the  timber  had  been  acquired,  and  before  plaintifliB  had 
done  anything  in  the  way  of  performing  the  a^reemen^  said  defend- 
ants repudiated  it  and  entered  into  partnership  with  tifie  defendant 
S.  to  purchase  the  same  timber,  and  the  purchase  was  made  by  them 
without  any  fraud,  concealment,  or  misrepresentation.    The  plaint- 
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iffs  paid  no  part  of  the  ooosideTatioii  for  the  timber,  and  contrib- 
uted nothing  either  of  time»  labor,  or  money,  to  the  business  of  the 
firm  which  made  the  purchase,  and  had  not,  in  any  way,  altered 
their  position  on  the  faith  of  any  promise  made  to  them  by  any  of 
the  defendanta  Hddf  that  plaintiffs  had  no  interest  in  the  tim- 
ber, le^  or  equitable,  no  trust  in  their  fayor  arising  from  the  facts. 

Ibid, 

4  Prior  to  the  making  of  the  oral  agreement  with  plaintiffs,  the  de- 
fendants C.  and  H.  had  made  a  written  agreement  between  them- 
selyes,  reciting  the  contemplated  purchase  of  timber  and  stating 
that  C.  was  to  conduct  the  negotiations  with  the  owners  and  wan 
to  receiye  one  fourth  of  the  profits,  and  H.  and  those  associated 
with  him  were  to  furnish  the  necessary  capital  and  were  to  receive 
three  fourths  of  the  profit&  Held,  that  this  was  not  a  sufficient 
writing  to  satisfy  the  requirements  of  the  statute  of  frauds  in  re- 
spect to  the  agreement  with  plaintiffs,  because  thej  were  not  par- 
ties to  it,  and  because  it  did  not  contain  the  essential  terms  of  that 
agreement  Ibid, 

5.  The  doctrine  that  equity  will  not  allow  the  statute  of  frauds  to  be 

made  an  instrument  of  fraud  lias  no  application  to  such  a  case. 

Ibid. 

6.  For  the  breach  of  the  oral  agreement  of  partnership  to  which  plaint- 

iffs were  parties,  their  remedy,  if  any,  is  at  law,  not  in  equity.  Ibid. 
.7.  The  obligation  of  a  person  to  contribute  to  the  purposes  of  a  land 
"  syndicate,^'  according  to  a  subscription  agreement  which  created 
the  relation  of  partners  between  the  subscribers,  may  be  enforced 
in  an  action  at  law,  without  a  dissolution  of  the  partnership  or  an 
accounting.    Oeorge  v,  Benjamin,  623 

Payment. 

How  to  be  made.    See  Master  and  Servant,  1.    Municipal  Cor- 
porations, 14. 

Application.    See  Joint  Debtors,  3.    Pledges,  2. 
Physicians  and  Suroeonr    See  Damages,  3.    Evidence,  2. 
Place  of  holding  circuit  court    See  Courts,  7,  8. 
Plans  for  public  improvements.    See  Municipal  Corporations,  4^  5. 

PLEADING. 

See  Agency,  2.  Attachment.  Bills  and  Notes,  1.  Certiorari,  8, 4 
Damages,  1.  Highways,  1.  Landlord  and  Tenant,  8.  Munici- 
pal Corporations,  16.    New  Trial,  2-4. 

1.  A  defendant  known  indiscriminately  by  either  of  two  names  may 

properly  be  designated  by  both  in  the  title  of  the  action,  if  they 
are  used  in  such  a  manner  as  to  indicate  clearly  that  but  one  per- 
son is  sued.    O.  L,  Packard  M,  Co,  v.  Laev,  644 

2.  In  an  action  to  recover  for  architects*  services,  a  complaint  alleging 

that  between  certain  dates  the  plaintiffs,  at  the  special  instance 
and  request  of  the  defendant,  performed  work,  labor,  and  services 
in  the  preparation  of  plans  which  were  actually  used  in  the  erec- 
tion and  construction  of  a  building  on  defendant's  land,  and  in 
superintending  such  construction,  and  that  a  certain  sum  was  then 
due  the  plaintiffs  by  reason  of  the  premises,  over  and  above  all 
payments,  is  held  sumcient    Messmer  v.  Block,  664 

:i  In  an  action  upon  an  agreement  to  contribute,  with  others,  the  sums 
needed  for  payments  on  land  purchased  by  a  '*  syndicate,"  if  the 
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defendant  desired  further  informatioQ  tiiaa  was  contained  in  the 
complaint  as  to  the  times  when  the  instabnents  beoame  due  on 
the  land  contract,  his  remedy  was  by  motion,  not  by  demurrer  to 
the  complaint    Oeorge  u  Ber^min,  922 

PLEDGES  AND  CX)LLATERAL  SECURITY. 

See  Joint  Debtobs,  2l 

1«  A  promissory  note  secured  by  collaterals  provided  that  "if  recourse 
is  had  to  the  collateralSt  any  excess  of  collaterals  upon  this  note 
shall  be  applicable  to  any  other  note  or  claim  held  by  said  holder 
ag^Bkinst  the  maker  or  makers  hereol"  Held,  that  *'  recourse  to  col- 
laterals "  meant  an  actual  sale  thereof,  and  that  where  notice  of  an 
intention  to  sell  had  been  given,  but  by  agreement  the  sale  had 
been  postponed,  a  tender  of  the  amount  due  on  the  note  before  the 
sale  took  place  superseded  the  authority  to  sell,  and  redeemed  the 
collaterals,  leaving  no  right  to  have  anv  excess  in  their  value  ap- 
plied on  other  clami&    Winkler  v.  Magdeburg,  421 

Sl  The  proceeds  of  collaterals  pledged  to  secure  a  specific  debt  can  onlv 
be  applied  to  the  payment  of  that  debt   First  Nat,  Bank  u  Findc^ 

446 
Possession. 
Of  chattels.    See  Voluntaby  Assignment,  1-8,  6. 
Of  land.    See  Adyebsb  Possession.    Boundaries. 

PRACTICE. 
See  AppBAii  AND  Errob.    Attachment.    Certiorari    Contracts,  4 

COST&     COXTRT  AND  JURY.     COURTS.     CRIMINAL  LAW.     DAMAGES,  1. 

Elections,  1.  Evidence.  Garnishment.  Instructions  to  Jury. 
Judgment.  Jurors.  Mortgages.  New  Trial.  Parties.  Plead- 
ing.   Railroads,  13.    Verdict.    Voluntary  Assignment. 

Allowing  the  plaintiff  in  an  action  for  personal  injuries  to  exhibit 
her  actual  condition  to  the  jury  by  lying  on  a  lounge,  with  her 
physician  attending  her,  when  her  testimony  was  taken,  and  allow- 
mg  her  daughter  to  weep,  are  not  grounds  for  reversal  of  a  judg- 
ment in  her  favor.     Sdleck  v.  JanewiUe^  157 

Pre-emption,    See  Public  Lands. 

Preferences.    See  Building  and  Loan  Associations,  8.    Constitu- 
tional Law,  2, 

Presumptions.  See  Boundaries.  Courts,  5.  Fraud,  l,a  Railroads,  17. 

Principal  and  Agent.    See  Agency. 

Principal  and  Surety.    See  Suretyship. 

Promissory  Notes.    See  Bills  and  NoTEa    Chattel  Mortgages. 
Joint  Debtors,  12,  &    Plbdge& 

PUBLIC  LANDS. 

See  Railroads,  1-6. 

A  pre^mptor,  after  filing  a  declaratory  statement  covering  one  tract 
of  land,  wholly  abandoned  his  pretended  settlement  and  alleged 
pre-emption  claim  thereon,  and  filed  a  subsequent  or  amended  stato- 
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ment  covering  another  tract,  upon  which  he  actually  settled,  and 
of  which  he  obtained  a  patent  as  a  pre^mptor.  Hddy  that  such 
acts  operated  as  a  cancellation  or  relinquishment  of  .the  first  de^ 
claratory  statement,  and  restored  the  pubuo  character  of  the  lands 
ooYered  thereby.    Saribom  v.  Knight,  216 

PuBuc  ScHooiA    See  Common  Schooul 

Quo  Wabeanto.    See  Mandamus. 

RAILROADS. 

Land  grants:  Selection  of  terminus:  Consolidation  of  roads:  Maps, 

1.  The  act  of  CJongress,  July  2, 1864,  authorizing  the  Northern  Pacific 

Railroad  Company,  thereby  incorporated,  to  construct  a  railroad, 
"  bepnnning  at  a  point  on  lllake  Superior,  in  the  state  of  Minnesota 
or  Wisconsin,  thence  westerly  by  the  most  eligible  route  .  .  . 
to  some  point  on  Puget  Sound,"  left  the  exact  location  of  both 
termini  to  the  decision  of  the  corporation  itselt  Northern  Pacific 
R  Co,  V.  Doherty,  89 

2.  Under  said  act,  the  selection  of  a  terminus,  once  deliberately  made, 

was  final  and  exhausted  the  power  of  choica  Ibid, 

3.  The  company  was  not,  however,  by  the  terms  of  the  act,  confined  to 

a  single  point  on  Lake  Superior;  .and,  the  shore  line  of  the  lake 
being  parallel  with  the  necessary  route  of  the  proposed  railroad, 
the  mere  fact  that  the  road  had  touched  a  harbor  at  the  west  end 
of  the  lake  did  not  deprive  the  company  of  power  to  select,  as  its 
terminus,  a  point  fartner  eastward  on  said  lake.  Ibid, 

4  The  purchase  by  the  Northern  Pacific  Railroad  Commny  of  a  half 
interest  in  the  track  of  another  company  between  Dufuth  and  a 
point  west  thereof,  and  the  operation  of  the  same,  in  connection 
with  its  main  line  westward,  both  in  common  with  such  other  com- 
pany and  under  a  lease  of  the  other  company's  lines,  did  not  con- 
stitute a  consolidation,  confederation,  or  association  of  the  two 
companies  such  as  was  contemplated  and  authorized  by  sec  8  of 
the  act  of  1864,  or  amount  to  a  practical  selection  of  Duluth  as  the 
eastern  terminus  of  the  Nortliern  Pacitio  Railroad  Company  such 
as  would  preclude  the  selection  of  some  other  point  for  such  termi- 
nus, especially  since  the  act  of  Congress  required  that  the  Northern 
Pacific  Railroad  Company  should  obtain  the  consent  of  the  legisla- 
ture of  any  state  through  which  its  line  might  pass,  and  the  con- 
sent of  the  legislature  of  Minnesota  had  been  given  with  a  proviso 
that,  if  the  eastern  terminus  of  the  road  should  be  located  east  of 
that  state,  then  the  company  should  construct  or  cause  to  be  con- 
structed a  line  from  its  mam  line  to  the  waters  of  Lake  Superior 
within  the  state  of  Minnesota.  Ibid, 

5.  A  map  showing  a  proposed  route  for  the  proposed  railroad,  filed  with 

the  Secretary  of  the  Interior  by  the  president  of  the  Northern  Pa- 
cific Railroad  Company,  without  any  authority  from  its  board  of 
directors  or  otherwise,  and  rejected  by  the  land  commissioner  and 
the  Secretary  because  it  did  not  comply  with  the  rules  and  regula- 
tions of  the  land  department,  did  not  operate  as  a  selection  by  the 
company  of  the  eastern  terminus  shown  thereon.  Ibid, 

Condemnation  of  land:  Value:  Evidence, 

6.  In  proceedings  to  condemn  land  for  a  railroad  right  of  way,  evidence 

that  a  deep  out  would  cave  in  and  in  lure  adjacent  land  of  the 
plaintiffs  not  taken  was  not  inadmissible  on  the  ground  that  it 
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tended  to  show  negligent  oonstruction.  Stolze  v,  Manitowoc  Ter- 
minal Co.  2QS 

7.  In  such  a  case  a  witness  who  was  agent  for  the  sale  of  real  estate 
about  sixty  rods  distant  from  the  land  in  question,  after  havings 
testified  that  he  was  acquainted  with  the  market  value  of  lots  in 
the  vicinity,  that  he  had  made  sales,  and  what  the  market  price  of 
lots  was,  stated  tliat  he  had  a  scale  of  prices  of  the  same,  and  gave 
his  opinion  that  such  prices  were  the  market  value  of  the  lots,  and 
thereupon  the  memorandum  was  received  in  evidence.  Hdd,  that 
such  evidence  was  not  inadmissible  on  the  ground  that  it  was 
hearsay.  Ibid. 

S,  Even  if  such  memorandum  was  inadmissible,  its  admission  was  a 
harmless  error,  in  view  of  the  testimony  which  the  witness  had 
already  given  without  objection.  Ibid. 

ik  It  was  not  error  to  permit  an  old  resident  and  manufacturer  who 
was  somewhat  familiar  with  the  market  price  of  outlying  lots,  or 
an  architect  or  engineer  who  was  reasonably  familiar  with  the 
market  price  of  lot^  or  a  merchant  who  was  treasurer  of  a  local 
building  and  loan  association  and  had  been  alderman,  to  give  his 
opinion  as  to  the  value  of  the  land  taken;  nor  to  allow  the  plaintiff 
to  prove  the  net  profits  therefrom,  when  cultivated  as  a  market 
garden.  Ibid. 

10.  The  selling  price  of  other  lands  is  admissible  on  the  question  of  dam- 
ages if  tne  similarity  in  situation  is  near  enough  to  afford  some 
material  assistance  co  the  jury  in  determining  the  value  of  the 
land  in  controversy,  the  limits  within  which  such  evidence  may  be 
given  being  very  much  in  the  discretion  of  the  trial  court  Ibid, 
it  An  instruction  that  there  had  boen  sales  of  other  property  in  the 
neighborhood,  and  within  a  few  years  of  the  time  of  this  sale, — 
some  more  remote  and  some  closer;  that "  if  there  was  property  sold 
on  the  market  exactly  similar  to  this  in  all  respects  that  would  be 
the  best  possible  criterion  as  to  the  market  value  of  this  property; " 
that  no  claim  was  made  that  any  property  exactly  similarly  situ- 
ated was  sold  at  exactly  the  same  time;  and  that  in  determining 
the  weight  to  be  given  to  other  sales  "you  must  consider  all  the 
elements  of  similarity  in  situation  and  time,  and  dissimilarity,  and 
determine  how  far  they  go  to  establish  what  would  be  a  ftur  mar- 
ket value  for  this  particular  property,  at  the  particular  time  in 
question,"  is  held  not  to  have  been  erroneous.  Ibid. 

Same:  Appeal:  Certiorari 

12.  An  order  appointing  commissioners  of  appraisal  in  a  proceeding  to 

condemn  land  for  u  railroad  right  of  way,  is  a  final  order  made  by 
the  court  in  a  special  proceeding,  and  hence  appealabla  Staie  ex 
rel.  C.  i&KW.R  Co.  v.  O.,  A.  <Sb  B.  W.  E.  Co.  538 

13.  The  question  whether  the  petitioner  in  such  a  case  was  a  railroad 

corporation,  within  the  meaning  of  the  statute  authorizing  condem- 
nation, and  had  the  right  of  eminent  domain,  may  properly  be  de- 
termined on  an  appeal  from  the  order  appointing  commissioners; 
and  the  remedy  by  appeal  being  adequate  for  that  purpose,  certio- 
rari will  not  lia  Ibid 

Gates  at  highway  crossings:  Assumption  of  risk  by  traveler. 

14  The  x>resence  of  gates  across  the  hij^h  way  at  a  railroad  orossing  is  spe- 
cific notice  that  the  danger  of  gomg  upon  the  right  of  way  is  imme- 
diate, and  a  traveler  who,  disregarding  the  warning,  attempts  to 
cross  assumes  all  risk  of  injury  by  being  struck  by  passing  trains. 
Douglas  v.  C,  M.  db  St.  P.  E.  E.  Co.  405 
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Injuries  to  employees:  Defective  appliances:  FeUow-servanis, 

15.  In  an  aotion  for  injuries  to  an  employee  operating  a  semaphore,  al- 

leged to  have  been  caused  by  a  run^  coming  out  of  the  pole,  which 
he  had  climbed  to  relight  a  lantern,  he  testified,  among  other  things, 
that  he  was  standing  on  one  of  the  rungs  with  his  right  foot,  with 
his  left  leg  and  left  arm  around  the  i>ole  and  the  lantern  in  his  left 
hand,  and  was  scratching  a  match  with  his  right  hand,  two  fingers 
of  which  were  grasping  the  rung  in  question,  when  the  rung  came 
out  and  he  was  precipitated  backward;  that  his  overcoat  was 
caught  by  one  of  the  rungs  and  he  was  turned  over,  but  caught  a 
lower  rung  and  regained  a  footing  on  the  pole  before  reaching  the 
ground;  that  this  occurred  about  11 :80  P.  M.  on  a  dark  night;  that, 
though  hurt,  he  went  to  the  depot  eighty  rods  distant  and  took 
care  of  two  passenger  trains,  and  then  returned  and  drove  the  rung 
into  the  pola  The  testimony  was  confiicting  as  to  whether  the 
rungs  had  originally  been  driven  into  the  pole  in  defendant's  shop 
or  after  the  pole  was  raised.  Plaintiff  claimed  that  his  fall  had 
caused  a  ruptura  Held,  on  the  evidence,  that  the  questions  of 
fact  as  to  the  receipt  of  the  injury,  its  proximate  cause,  and  the 
negligence  of  the  parties  were  properly  left  to  the  jury.  Bardeen 
and  Marshall,  JJ.,  dissent,  on  the  ground  that  plaintiff's  own  tes- 
timony demonstrated  the  impossibility  of  his  being  injured  in  the 
manner  claimed.     Welty  v,  Ixike  Superior  T.  <&  T.B,  Co.  128 

16.  The  fact,  testified  to  by  plaintiff,  that  about  three  quarters  of  an 

hour  after  the  injury  he  drove  the  nmg  securely  into  the  post 
again  does  not  of  itself  warrant  the  conclusion  that  he  purposely 
attempted  to  suppress  or  destroy  the  evidence  to  show  how  nis  in- 
jury occurred.  IhicL 

17.  It  was  not  an  error  prejudicial  to  defendant  to  instruct  the  jury,  in 

effect,  that  the  fact,  if  it  was  a  fact,  that  the  rung  came  out  in  the 
manner  testified  to  was  presumptive  of  the  want  of  ordinary  care 
on  the  part  of  defendant,  that  is  to  say,  if  there  were  no  other 
evidence  as  to  how  the  semaphore  was  constructed  and  the  degree 
of  care  exercised  in  putting  in  the  rung,  the  conclusion  that  it  was 
imj)erfectly  constructed  would  follow  from  the  fact  of  the  nmg 
bemg  loose  when  plaintiff  took  hold  of  it,  if  in  fact  it  was  loose,  as 
he  testifies.  IbicL 

18.  Nor  was  it  error  prejudicial  to  defendant  to  charge,  in  effect,  that, 

though  the  testimony  of  a  witness  was  uncontradicted,  if  the 
things  testified  to  were  so  unnatural  or  unreasonable  that  the  good 
sense  of  the  jury  revolted  against  them  they  might  reject  such 
testimony  as  imtrue,  where  the  court  afterwards  instructed  the  jury, 
at  defendant's  request,  that  if  they  found  from  tlie  evidence  that 
plaintiff's  testimony  as  to  the  manner  of  his  falling  was  against 
all  reasonable  probabilities  they  ux)nld  not  he  warranted  in  finding 
that  he  fell  from  the  pole  and  received  the  injuries  complained  of. 

Ibid, 

19.  It  was  not  error  to  refuse  to  instruct  the  jury,  at  defendant's  re- 

quest, that  if  the  plaintiff  had  equal  means  and  opportunity  with 
tne  defendant  for  ascertaining  tne  defect  in  the  semaphore  then 
he  could  not  recover.  Ibid, 

20.  It  was  the  duty  of  the  defendant  to  construct  the  semaphores  so 

that  they  would  be  reasonably  safe  for  the  plaintiff's  use.        Ibid, 

21.  A  foreman  and  his  assistants  under  and  by  whom  the  semaphores 

were  constructed  and  erected  were  not  fellow-servants  of  one  en- 
gaged in  operating  the  semaphores.  IbixL 
Vol.  100—46 
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Injuries  to  other  persons:  Negligence:  Pleading, 

22,  The  complaint  in  an  action  for  personal  injuries — alleging  that  plaint- 
iff was  unloading  a  car  of  poles  standing  upon  a  spur  track  of  the 
defendant  company  which  ran  into  the  jards  or  his  employer; 
that  defendant's  servants  backed  an  engme  and  cars  upon  said 
track;  that  it  was  the  duty  of  defendant's  said  servants  not  to 
collide  with  or  disturb  the  car  at  which  plaintiff  was  working,  but 
the  engineer,  in  violation  of  his  said  duty  and  in  total  disregard  of 
the  signals  of  the  conductor  in  charge  of  said  engine  and  cars, 
carelessly,  recklessly,  and  negligently  backed  them  against  said 
stationary  car,  causing  it  to  move  forward;  that  plaintiff  tried  to 
stop  said  car  by  standing  on  the  side  of  the  track  and  putting  a 
block  of  wood  under  the  wheels,  but  defendant's  engineer  care- 
lessly, recklessly,  and  negligently,  and  in  violation  of  the  conduct- 
or's signals,  and  without  plaintiff's  knowledge,  continued  to  back 
said  engine  and  cars  against  the  detached  car,  thereby  pushing  the 
latter  over  said  block  of  wood,  thereby,  without  any  fault  on  the 
part  of  the  plaintiff,  causing  the  poles  to  fall  from  said  car  upon 
the  plaintiff,  injuring  him  —  is  heldj  on  demurrer,  to  state  a  cause 
of  action.    Oreenman  v.  C.  <&  N.  W.  B.  Co.  188 

Rape.    See  Criminal  Law,  4r-a 

Real  Pbopeety.  See  Adverse  Possession.  Agency,  1.  Boundaries. 
Equity,  1.  Fraud.  Fraudulent  Conveyances.  Landlord  and 
Tenant.  Master  and  Servant,  1.  Mills  and  Mhx-Dams.  Mort- 
gages. Partnership.  Public  Lands.  Railroads,  1-13.  Waters, 
2,  G-10.    Wills,  2. 

Re-argument.    See  Appeal,  18. 

Receivers.    See  Appeal,  5.    Building  and  Loan  Associations,  2. 

MoRTGAGEa    Voluntary  Assignment,  4. 
Record.    See  Appeal,  8-10. 
Redemption.    See  Pledges,  1.         , 
Reformation.    See  Contracts,  2-4 
REMEDiEa    See  Action,  1.    Common  Schools.    Constitutional  Law. 

CoNTRACfre,  1,  a    Counties,  1,  3,  5.    Fraud,  a     Insurance,  12. 

Municipal  Corporations,  2a    Partnership,  6,  7.    Railroads*  la 

Tenants  in  Common.    Voluntary  Assignment,  3,  4 
Replevin.    See  Chattel  Mortgages,  2.    Sale  op  Chattels. 
Res  Adjudicata.    See  Appeal,  19.    New  Trial,  a 
Retaxation  of  costs:  Delay:  Waiver  of  right.    See  Costs*  2l 
Reversal.    See  Appeal,  Affirmance  and  reversal 
Review  on  appeal    See  Appeal,  8-ia 
Revocation  of  devise.    See  Wills,  2. 
Riparian  Owners:  Title  to  bed  of  stream.    See  Waters,  % 
Roads  and  Streets.    See  Highway&    Municipal  Corporations,  %,  a 

SALE  OP  CHATTELa 

See  Chattel  Mortgages,  2.    Tenants  in  Common. 

Where  the  purchase  price  of  ^oods  covered  by  a  oontract  of  sale  has 
been  paid  or  tendered,  ana  the  goods  have  been  set  apart  for  de- 
livery and  a  partial  delivery  made,  the  title  and  right  of  possession 
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is  in  the  purohaser,  and  he  may  maintain  replevin  against  the  vendor 
if  the  goods  are  wrongfully  detained.    Abraham  v.  Karger,       387 

Sale  op  Land.  See  Agency,  1.  Fraud,  a  Fraudulent  Convey- 
ances. Master  and  Servant,  1.  Mills  and  Mill-Dahs.  Pub- 
lic Lands.    Railroads,  10, 11.    Waters,  7-10.    Wills,  2, 

SCHOOL&    See  Common  Schools. 

Setoff.    See  Equity,  2,  a 

Spbcl^l  Verdict.    See  Instructions  to  Jury,  4    Verdictp. 

Statute  of  Frauds.    See  Partnership,  1-5.    Waters,  C 

Statute  of  Ldiitation&    See  Ldotation  of  Action&    Wilis,  1. 

STATUTEa 

Constitutionality,  See  Constitutional  Law.  Elections,  4   Villages. 

Construction.  See  Appeal,  1-8.  Costs,  2.  Counties,  2.  Criminal 
Law,  1, 14  Elections,  8, 5.  Garnishment,  2.  Jurors,  2l  Limita- 
tion OF  Actions.  Municipal  Corporations,  1-8,  22,  2a  Parties, 
2.  Partnership,  1,  4  Railroads,  1-i,  12.  Voluntary  Assign- 
ment, 1-4    Waters,  8,  4    Wills,  2,  7. 

1.  Where  the  statute  provides  that  an  act  shall  be  void,  and  fixes  a 

penalty  for  the  perpetration  of  the  prohibited  act,  the  word  "  void  " 
should  be  interpreted  as  meaning  void  absolutely,  in  accordance 
with  the  technical  accuracy  of  the  word.  Lawi,  Log  db  Lumber 
Co.  V,  Mclntyre,  246 

Amendment  and  Repeal    See  Jurors,  1.    Municipal  Corporations,  3. 

2.  One  legislature  has  no  power  to  bind  a  subsequent  legislature  as  to 

the  form  of  expression  to  be  used  in  repealing  or  mooifying  a  prior 
statute.    Baines  v.  JanesvillCy  869 

Mandatory  or  directory  f   See  Municipal  Corporations,  !• 


STATUTES  CITED,  Era 


Ordinance  of  1787. 
Art  4  of  compact    •       •       -    100    1882.  Ch.  221, 
Constitution  of  Wisconsin. 


Session  Laws— con. 


Art  in,  sec. 
"   IV, 
"   IV, 
"   IX, 
"   XI, 


ec.   »        -       « 

"18         .       . 

-    ow 
.       .    153 

«   81,  subd.  9  * 

.       -    876 

"1        .       , 

.       .    100 

«     8         .       . 

.       .    518 

Session  Law& 


1882. 
188a 
1889. 
1889. 
1889. 
1889. 
1889. 


1854  Ch.  74  sec.  2  -  -  - 
1874  "  184,subch.V,8ec.20 
1874  «  184,  «  XI,  «  9 
188a  «  56,  .  -  -  - 
1882.    «      56,    subch.     VHI, 

sec.  4  - 
1882.    «    221,    subch.       VII, 

sec.  6  869,873,874 


897 


261 

271 

27 


877 

69 

520 

897 


1889. 
1889. 

1889. 


subch.       XII, 

sea  46     869,  878, 

875 

•       .       .       -    877 

•       •    816,865 

282,  238,  239 


27,  subcK  I,  sec.  1 
27,  - 

27, 
27, 


V,  sees.  3, 6 
VII,sea4 
VII,  «    5 


27, 
27, 
27, 


VII, 

vni, 
vm, 


6 
13 
15 


236 
234 
234 
234 
236 
284 
234 
235, 


27,  "    XIV,  sees. 

45-   -  235 
1889.  «  27,  •«  XV,  sees. 

7,  8, 16  -  235 
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STATUTES  CITED,  Era— o<ml 


SKS8I0N  Laws  — con. 
1889.  Ch.  826,  subch.  XX        -    897 


Revised  Statutes  of  1878— con. 


1889. 
1891. 
1891. 
1891. 
1893. 
189a 
189a 
189a 
189a 
1895. 
1895. 
1897. 
1897. 
1897. 
1897. 
1897. 
1897. 
1897. 
1897 


471 
111  -  . 
Ill,  sec  4- 
174  -  - 
288  - 
288,  sea  28 
307,  "  20 
312  - 
812,  sec.  72 


878 

-  146-149 

-    152 

369,  874,  875 

.       .    524 

-  -    528 

-  -    103 

-  895,397 
891,397 


118    369,870,878,375.876 


126 
5     - 

70,  sea  1 
188     - 
223     - 
334     - 
334,8ea8 
348,    **    2 


174,  178 

-  -  669 
-  549 

-  28,  29 

-  -  521 

-  485,490 
.  488,490 

-  524,  528 
144,648,649 


Revised  Statutes  op  1849. 
Ch.  87,  sec  21   -       -       .       -    852 

Revised  Statutes  op  187a 


Sections   676-688     < 

, 

.       -    262 

Section 

692 

. 

.     245,249 

Sections   895-908     • 

869,  37a  875 

Section 

904 

-      369,  370,  373-375 

it 

927 

.      869, 

870,  873, 375 

ti 

1694 

-    275,279 

it 

1702 

.    465,466 

ft 

1763 

■       -    212 

tt 

2077 

.     640, 547 

M 

2274 

-     650,660 

<« 

2278 

.     192, 193 

M 

2302 

.     833, 591 

« 

2307 

.       -    834 

« 

2440 

.       -    161 

U 

2537 

.     174, 178 

« 

2538 

.       -    178 

M 

2574 

•       -    165 

€( 

2580 

►     814, 352 

U 

2604 

•     622, 628 

.  644,647 

-   .  646 

275, 279, 647 

162, 165, 621 

-  161 
.  663 
.  179 

-  228 

•  248 
644,647 

-  665 

-  213 

-  213 
648,649 

-  212 
.  526 

•  34 
.  So 
'    243 

240,243,244 
288,288 


«        4350  - 

"       4351  -       .     288,290,811 

Sections  4866,  4867 

Section  4721  ....     87 

4971  - 

«       4986  .       -       -    869,878 

«       4987  .       -       -869,875 

a  &  R  Annotated  Statutes. 


Section  2788 

2766 
•*  2768 
«  2829 
•<  2852 
**       2870 

2881 
Sections  2888, 2889 

2955-2957 

2989,2990 

Section  8049  - 

"        8052  • 

«        8068  . 

^       3069  . 

«        3216  - 

«        3453  . 

4207  . 

«   4210  - 

4222  - 

«   4231  • 

4388  - 


Section     656     - 
Sections  854-866 

1548, 1549 
Section    2574   - 

2747  - 


.  160 

-  669 
.   88 

-  161 
175,180 


Statutes  of  1898. 


Section      88    - 
41     - 
Sections  1693-1702   - 
Section  23166  - 
Sections  2533a-2588e 
Section  2894a  - 


626,527 

-  526 

411,  414 

412,  413 

-  144 
469,  472 

-  649 

Stock  and  Stockholders.    See  Buildino  and  Loan  Association& 
Corporations.    Equity,  2,  a    Garnishment,  2. 

Streets  and  Alleys.    See  Municipal  Corporations,  2, 81 

Suicide.    See  Insurance,  3,  4,  6,  7. 

Sunday  Laws.    See  Landlord  and  Tenant,  1-a 

Supreme  Court.    See  Appeal.    Judgment. 
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SURETYSHIP  AND  GUARANTY. 
See  Contracts,  a.    Equitt,  2,  a    Joint  Debtors,  t       ' 

1.  The  bond  of  an  insurance  agent,  conditioned  that  he  shall  pay  over 
all  moneys  coming  to  his  hands,  and  all  moneys  for  which  he  may 
be  liable  to  his  pnnciiMkl  on  account  of  loans  or  advances  made  to 
him,  ^  during  the  continuance  of  the  present  agency  or  any  future 
agency,"  and  providing  that  it  shall  remain  in  force  as  long  as  said 
agent  shall  continue  to  be  the  agent  of  said  principal,  "  whether 
under  this  existing  appointment  or  any  future  one,"  is  held  to  cover 
a  continuance  of  the  agency  under  a  new  agreement  modifying 
that  whioh  was  contemporaneous  with  the  bond.  New  York  Life 
Ins,  Co.  V,  Hamlin,  17 

%  A  general  agent  of  an  insurance  company,  to  whom  the  company 
charged  moneys  advanced  for  the  benefit  of  his  subagents,  took 
from  a  subagent  a  bond  for  repayment  of  the  advances  made  to 
the  latter.  The  general  agent  was  the  obligee  named  in  the  bond, 
but  it  provided  that  his  right  to  bring  an  action  thereon  should  be 
subiect  to  the  paramount  right  of  the  insurance  company,  prior  to 
such  action,  to  demand  from  the  subagent  all  mone^  due  from 
him  on  the  bond,  and  that,  on  his  failure  to  comply  with  such  de- 
mand, the  company  should  have  the  right  to  sue  on  the  bond  for 
that  or  any  other  breach.  Heidy  that  no  assignment  to  the  com- 
pany of  any  right  or  interest  in  the  bond  was  necessary  to  enable 
it  to  maintain  an  action  as  therein  provided*  Ibid, 

Taxation  of  costs.    See  Costs. 

Teachers.    See  Common  Sohools. 

TENANTS  IN  COMMON. 

See  Adverse  Possession,  1.    Chattel  MoRTOAOEa 

If  one  tenant  in  common  of  chattel  property  sells  the  whole  thereof 
without  the  consent  of  his  cotenant,  the  latter  may  recover  of  the 
seller,  as  a  wrongdoer,  his  undivided  interest  in  such  proi)erty, 
or  may  still  claim  such  interest  as  a  cotenant  with  the  vendee. 
Truateea  of  Ashland  Lodge  v,  Williams,  223 

Tender.    See  Pledges,  1. 

Title  to  land.  See  Adverse  Possession.  Boxtndaries.  Courts,  6. 
Equity,  1.  Fraud.  Fraudulent  Conveyances.  Mill  and  Mill- 
Dams.    Partnership.    Public  Lands.  Waters,  2, 7-10.  Wili^2. 

Tolls.    See  Waters,  3,  4 

Town  Board.    See  Excise  Laws. 

Transfer  of  licensa    See  Excise  Laws. 

Trial.  See  Appeal,  14  Attachment.  Certiorari,  8, 4  Contracts,  4 
Court  and  Jury.  Courts,  7,  a  Damages,  1.  Criminal  Law. 
Evidence.  Garnishment.  Instructions  to  Jury.  Judgment. 
Jurors.    New  Trial.    Practice.    Verdict. 

Trusts  and  Trustees.  See  Fraudulent  Conveyances,  1.  Partner- 
ship, a    Wills,  3,  4 

Ultra  Vires.    See  Building  and  Loan  Associations^  2l 

Undertaking.    See  Appeal,  8,  7. 

Undue  Influence.    See  Fraud,  1,  2. 
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Uhinoobpobated  Compant.    See  Pabtibb,  & 

UflAOB.    See  MuNioiPAL  Corporations,  9. 

Value  of  land:  Evidenoe.    See  Railroads,  7-11. 

Vendor  and  Purchaser  of  Land.  See  Agency,  1.  Equttt,  1.  Fraud. 

Fraudulent  Conyeyancbs.  Master  and  Servant,  1*   Mdlib  and 

MILL-DAM&    Waters,  7-10. 

VERDICTi 

See  iNSTRucnoNB  to  Jury,  4 

L  A  question  proposed  for  speoial  verdict,  compound  in  form  and  call- 
ing for  a  direct  affirmative  or  ne^tive  answer,  which  would  not 
determine  anything,  is  properly  rejected.    Ooesel  v.  Davis,         67ft 

Si  Where  the  special  verdict  covers  all  the  issuable  facts^  the  rejection 
of  a  proposed  question  is  not  error.  JbicL 

VILLAGEa 

See  Certiorari,  1, 2. 

R  would  seem  that  the  legislature  may  legalize  the  Incorporation  of 
defectively  incorporated  villages,  and  validate  the  acts  of  their  offi- 
cers, when  no  vested  right  is  interfered  with.  State  ex  reL  Clancy 
tL  McOovem,  666 

VOLUNTARY  ASSIGNMENT. 

See  CJonstitutional  Law,  2.    Mortgages. 

L  The  omission,  even  though  inadvertent,  of  the  penal  clause  from  tli^ 
bond  of  an  assignee  for  the  benefit  of  creditors,  required  by  sec 
1694,  R.  S.  1878,  rendei-s  the  assignment  void  as  to  attacking  cred- 
itors and  defeats  it  as  a  statutory  transfer  of  the  property;  but  the 
assignment  is  nevertheless  valid  and  operative  as  between  the  par- 
ties, and,  as  to  any  property  in  his  possession  by  virtue  thereof,  the 
assignee  may  be  held  liable  as  garnishee  of  the  assignor,  under  sea 
276a    Stannard  v.  Youmans,  275 

2l  The  assignee  is  liable  as  ^mishee  in  such  a  case,  even  though  the 
property  assigned  remains  in  the  actual  custody  and  control  of  the 
assignor,  if  it  is  shown  that  the  latter  holds  it  merely  as  bailee  of 
the  assignee,  who  is  to  get  it  whenever  he  wishes  to  sell  it      Ibid. 

&  Under  sees.  1698-1702,  Stata  1898  (giving  the  circuit  court  full  "super- 
vision  of  the  proceedings  "  in  voluntary  assignments,  and  author- 
izing it  to  "make  all  necessary  orders  for  the  execution  of  the 
same,"  and  for  the  pro^r  distribution  of  the  assets  of  the  estateX 
the  right  to  the  possession  of  goods,  as  between  the  assi^ee  and  a 
mortgagee  of  the  assignor,  may  properly  be  determined  by  the  cir- 
cuit court  in  the  assignment  proceedings,  upon  an  order  to  show 
cause  to  which  both  claimants  are  parties;  but  the  validity  of  the 
mortgage  should  not  be  determined  in  that  manner.  Durr  v.  Wil- 
dish,  411 

4  The  receiver  of  an  insolvent  corporation  may  maintain  an  action  in 
equity  to  set  aside  as  fraudulent  a  voluntary  assignment  made  by 
the  corporation  before  his  appointment,  and  to  remove  the  assignee, 
the  remedy  given  by  sec.  1702,  B.  S.  1878,  for  the  removal  of  au 
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assignee  in  the  assignment  proceedings,  not  being  exolusiya  Mor- 
gan V.  S(mth  MilwavJcee  Lake  View  Co,  AQ^ 
5.  By  order  of  the  court  under  whose  process  a  sheriff  held  property  of 
an  insolvent  debtor,  the  execution  levy  was  dissolved  and  the  prop- 
erty turned  over  to  the  debtor's  assignee  for  the  benefit  of  creditors. 
Subsequently,  under  like  authority,  the  assignee  sold  the  property 
and  held  the  proceeds  in  lieu  thereof.  Upon  appeal,  the  first  men- 
tioned order  was  reversed,  and  the  cause  remanded  with  direction 
to  cause  the  property  or  its  proceeds  to  be  restored  to  the  sheriff,  to 
be  applied  on  the  execution.  Udd  that,  having  acted  under  the 
orders  of  a  court  having  full  jurisdiction,  the  assignee  was  not  a 
wrongdoer,  and  was  answerable  only  for  the  proper  net  proceeds  of 
the  sale  of  the  property,  and  was  entitled  to  reasonable  compensa- 
tion for  his  services  and  expenses  out  of  the  fund,  to  be  fixed  and 
allowed  by  the  court    Second  Ward  Sav.  Bank  v.  Schranck,     480 

Voluntary  Associations.    See  Parties,  3. 
Voluntary  CJonveyance.    See  Fraud,  1, 2, 
Voters  and  ELECTioNa    See  ELECTioNa 
"Waiver. 

Of  lack  of  jurisdiction.    See  Appeal,  4    Certiorari,  2.    Municipal 
Corporations,  22. 

Of  disqualification  of  judga    See  Appeal,  17. 

Of  right  to  costs.    See  Costs,  2. 

Of  objection  to  jurisdiction.    See  Courts,  4 

Of  right  to  instructiona    See  Criminal  Law,  3,  12l 

Of  forfeiture.    See  Insurance,  9, 10.   Master  and  Servant,  4 
Watercourses.    See  Appeal^  15, 19.    WATERa 

WATERa 

Navigable  river:  Right  of  fishing, 

1.  Willow  river,  in  St.  Croix  county,  an  unmeandered  tributary  of  the 

Mississippi,  capable  in  times  of  hi^h  water  of  floating  logs  and 
small  rowboats, — although  at  other  times  rowboats  cannot  be  taken 
up  the  stream  without  dragging  or  pushing  them  on  the  bottom  in 
numerous  shallow  places, —  is  held  to  be  a  public  navigable  stream. 
Willow  River  Club  v.  Wade,  86 

2.  Although  the  title  to  the  bed  of  a  navigable  stream  is  in  the  riparian 

owners,  yet  the  right  to  fish  in  such  a  stream  is  a  right  common  to 
the  pubhc,  and  one  who  keeps  within  the  limits  of  the  stream  may- 
exercise  such  right  without  being  guilty  of  trespasa  Ibia, 

MiH-dams:  Conveyances  of  part  of  ivater  power:  Construction,    See 
Mills  and  Mill-Dams. 

Dams  to  improve  navigation:  ToUs, 

3.  Ch.  Ill,  Laws  of  1891,  authorizes  S.,  "for  the  purpose  of  improving 

the  navigation  of  the  St  Croix  river,*'  "to  build  or  acquire,  main- 
tain and  operate  three  dams  across  said  river "  between  certain 
points,  "and  also  to  build,  maintain,  and  operate  such  booms  and 
other  improvements  upon  said  river,  between  said  points,  as  may 
be  necessarv  or  convenient  to  render  the  driving  of  logs  upon  said 
river  from  *^  the  upper  of  said  points  "  to  the  head  of  Lake  St.  Croix 
reasonably  convenient  and  certain."  It  provides  that,  when  S. 
**  shall  have  erected  or  acquired  and  shall  maintain  said  dams  here- 
inbefore authorized,"  he  may  collect  tolls  "on  all  logs  or  timber 
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sluiced  or  driven  through  or  by  the  aid  of  any  one  of  said  dams,  or 
by  the  aid  of  the  waters  collected  therein."  Held,  that  the  purpose 
of  tlie  act  was  to  improve  the  navigation  of  the  whole  river,  to 
facilitate  the  driving  of  logs  from  the  upper  point  mentioned  down 
the  river  to  the  head  of  St  Croix  Lake  at  Stillwater;  and  that  the 
right  to  collect  tolls  is  not  limited  to  logs  driven  or  sluiced  through, 
or  which  i)ass  over,  or  from  a  point  above  to  a  point  below,  one  or 
more  of  said  dams,  nor,  as  to  logs  entering  the  St  Croix  river  below 
the  lowest  of  said  dams,  is  the  right  to  tolls  limited  to  such  as  are 
driven,  by  the  aid  of  waters  collected  in  one  or  more  of  said  dams, 
from  the  point  where  the  drive  begins  in  the  St  Croix  down  until 
they  reach  the  flowa^e  of  another  dam  located  further  down  said 
river.    Sauntry  v.  Laird,  Norton  Co,  146 

4  The  erection  or  acquiring  of  two  dams  only  between  the  specified 
points,  instead  of  three,  was  not  such  a  compliance  with  the  act  as 
authorizes  the  collection  of  any  tolls  thereunder.  Ibid. 

Watercourse  through  marsh:  Substitution  of  canal:  Maintenance:  Con- 
tract.   See  Appeal.,  15, 19. 

5.  The  evidence  in  this  case  is  held  to  sustain  findings  by  the  trial  court 

of  the  facts  showing  the  existence  of  a  watercourse  through  a 
marsh,  within  the  former  decision  (84  Wis.  438).  WiNSLOW  and 
PiNNEY,  JJ.,  dissent     Ca^e  v,  Hoffman,  369 

6.  Defendants'  grantors  dug  a  ditch  or  oanal  across  plaintifTs  land 

without  his  consent  which  became  a  substitute  for  a  natural 
watercourse,  and  diverted  from  such  land  a  great  amount  of  water 
which  naturally  came  thereto.  In  times  of  high  water  large  quan- 
tities of  logs  arid  debris  escaped  from  the  canal  and  were  deposited 
upon  plaintifif's  land.  Plaintiff  made  a  claim  for  damages,  and 
then  entered  into  a  parol  agreement  with  said  grantors  by  which 
he  agreed  to  permit  the  canal  to  remain  as  constructed  and  to 
forego  his  claim  for  damages,  and  they  agreed  to  build  a  lateral 
waste-water  ditch  from  which  plaintiff  was  to  receive  so  much 
wBter  as  was  reasonably  necessary  for  cranberry  culture  on  his 
land;  and  the  lateral  ditch  was  build  accordingl^r.  Held,  that  as 
between  the  parties  thereto  this  was  a  valid  ana  binding  contract, 
enforceable  in  equity.  Ibid, 

7.  The  location  of  the  canal  and  plaintiff's  open  enjo^ent  of  the 

rights  and  privileges  appurtenant  thereto  at  the  time  when  de- 
fendants acquired  their  grantors'  interests  therein  was  notice  to 
defendants  of  his  rights,  and  they  were  also  chargeable  with  no- 
tice that  the  waters  of  a  natural  stream  had  been  diverted  and 
could  not  be  restored  to  their  former  course.  Their  rights  under 
such  purchase  were  therefore  subject  to  the  duties  and  obligations 
imposed  upon  their  grantors,  so  far  as  the  same  were  disclosed  by 
the  situation,  and  tney  had  no  right  to  alter  the  conditions,  by 
changing  the  location  and  course  of  the  ditch  above  plaintiff's  land, 
so  as  to  divert  the  fiow  of  water  entirely  therefrom.  Winslow  and 
PmNEY,  JJ.,  are  of  the  opinion  that  the  parol  contract  with  de- 
fendants' grantors  did  not  fasten  a  perpetual  servitude  upon  their 
lands,  in  whosesoever  hands  they  might  come,  to  furnish  water  to 
the  plaintiff  through  the  artificial  canaL  Ibid, 

8L  The  canal  having  become  a  substitute  for  a  natural  watercourse,  and 
the  plaintiff  being  entitled  to  receive  therefrom  so  much  water  as 
was  reasonably  necessary  for  cranberry  culture  on  his  land,  defend- 
ants should  be  required  to  restore  the  canal  to  the  condition  in 
which  it  was  before  their  unlawful  interference  with  it,  and  be  re- 
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strained  from  diyerting  water  from  the  oanal-or  lessening  its  flow, 
and  should  be  required  also  to  build  a  bulkhead  to  hold  back  the 
water  to  which  pUiintiff  was  entitled,  made  necessary  by  their  use 
of  the  water  below  plaintiff's  land,  and  to  maintain  such  bulkhead 
so  long  as  they  continued  such  use  of  the  water.  IbicL 

$.  But,  the  delivery  of  water  to  plaintiff  through  the  canal  instead  of 
as  it  came  in  a  state  of  nature  being  an  advantage  to  him.  and 
there  being  nothing  in  his  contract  with  defendants'  grantors  re- 
C[uiring  them  to  maintain  the  canal  perpetually,  and  it  not  appear- 
ing that  defendants  are  the  owners  of  ail  the  lands  through  which 
the  canal  passes  before  reaching  plaintiff's  land,  and  the  ten  years 
having  expired  during  which,  under  the  franchise  acquired  from 
their  grantors  (ch.  271,  Laws  of  1883),  defendants  had  power  to 
handle,  own,  and  control  the  canal,  defendants  cannot  be  charged 
with  any  obligation  to  maintain  the  canal  above  plaintiff's  land; 
and,  in  case  defendants  should  abandon  their  privileges  and  their 
use  of  the  water  in  the  canal  below  plaintiff's  land,  they  should  be 
freed  from  any  obligation  to  maintain  the  canal  at  any  point    Ibid. 

10.  An  agreement  by  defendants,  in  the  instrument  of  assignment  by 
which  they  acquired  their  grantors'  rights  and  franchises  in  respect 
to  the  canal,  to  keep  and  maintain  the  canal  in  proper  repair,  was 
a  covenant  personal  to  said  grantors  and  cannot  he  invoked  in 
favor  of  plaintiff  to  compel  the  perpetual  maintenance  of  the  canal 
by  defendants.  Ibid. 

WILLS. 

Action  for  construction  in  circuit  court  See  Ck)UETS,  8, 
L  A  written  obligation,  b^  which  a  husband  a^eed  that  a  sum  of 
money  receiv^  from  his  wife  should  be  repaid  to  her  at  his  death 
or  at  any  time  prior  thereto  on  demand  by  her,  was  by  the  will  of 
the  wife  given  to  her  sister  with  a  direction  that  the  latter  should 
not  enforce  payment  of  the  same  during  the  husband's  lifetime, 
except  so  far  as  to  require  annual  payment  thereon  to  prevent  the 
nmnmg  of  the  statute  of  limitations.  The  will  also  ^ve  to  the 
sister  all  promissory  notes  held  by  the  testatrix,  but  directed  that 
the  sister  should  not  enforce  payment  from  the  husband  on  any 
notes  executed  by  him  to  the  testatrix,  except  payment  of  sufficient 
thereof  to  prevent  the  nmning  of  the  statute  of  limitations  thereon, 
and  that  said  notes  and  the  obligation  above  mentioned  should  be 
presented  as  a  claim  against  his  estate  after  his  death;  and  it  was 
stated  that  the  object  of  the  testatrix  was  in  part  to  shield  her  hus- 
band from  being  harassed  or  embarrassed  by  said  notes  and  obliga- 
tion during  his  lifetime.  Held,  that  the  legatee  might  maintain 
an  equitable  action  in  the  circuit  court  for  the  construction  of  the 
will  and  for  general  relief,  in  which  the  court  might  determine 
what  payments,  if  any,  should  be  required  to  prevent  the  running 
of  the  statute  of  limitations,  and  might  enforce  such  payments, 
and  give  such  other  directions  as  might  be  necessary  to  carry  out 
the  purposes  of  the  wilL    Miller  v,  Drane,  1 

Revocation  of  devise:  Land  contract. 

2,  Under  see.  2278,  R  S.  1878  (providing  that  every  devise  of  land  shall 
be  construed  to  convey  all  the  estate  of  the  devisor  therein,  unless 
it  shall  clearly  appear  by  the  will  tliat  he  intended  to  convey  a  less 
estate),  a  devise  of  certain  land  was  not  revoked  by  the  subseq^uent 
making  of  a  contract  for  its  sale  by  the  testator,  upon  which  a 
nominal  sum  only  was  paid,  where  there  is  nothing  to  indicate  an 
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intention  to  revoke  the  devise,  and,  though  it  seems  evident  that 
the  testator  did  not  intend  to  die  intestate  as  to  any  of  his  property, 
yet  that  would  be  the  result  of  a  revocation  of  the  devise,  there 
being  no  residuary  clause  in  the  wilL    Estate  of  Lefd)vre,  193 

Condition  precedent  to  vesting  of  legacy. 

8.  A  testator  bequeathed  a  sum  of  money  to  his  executor,  as  trustee,  for 
the  use  and  benefit  of  a  nephew,  C,  upon  the  limitation  and  condi- 
tion that  it  should  be  kept  invested  until  C.  reached  the  age  of 
thirty  years,  at  which  time  if  said  trustee  deemed  C.  competent  to 
care  for  and  make  proper  use  of  said  sum  he  was  to  pay  it  over  to 
him;  but  if  for  any  reason  said  trustee  should  then  be  of  opinion 
that  C.  would  not  prudently  and  properly  use  and  manage  said 
sum,  and  that  it  could  not  safely  be  intrusted  to  him,  he  was  not  to 
be  entitled  thereto,  and  the  money  was  bequeathed  to  the  surviving 
children  of  a  brother  and  sister.  Tlie  testator  did  not  die  until 
eleven  months  after  C.  became  thirty  years  of  age.  Held,  that  the 
trustee  had  no  right  to  determine  C/s  fitness  or  unfitness  to  take 
the  bec|uest.  Cassodat,  C.  J.,  is  of  the  opinion  that  the  trustee  had 
such  right    Stark  v,  Cande,  633- 

4.  In  such  case,  a  determination  by  the  trustee  upon  the  question  of 

Cs  fitness  to  manage  and  care  for  the  money  thus  bequeathed  to 
him  when  the  latter  became  thirty  years  of  age  was  a  condition 
precedent  to  the  vesting  of  the  legacy;  and,  performance  having 
Decome  impossible  l^  reason  of  the  expiration  of  the  time  limited 
prior  to  the  death  of  the  testator,  the  oequest  failed,  and  the  trust 
fund  passed  to  the  residuary  legatee  imder  a  residuary  clause  in 
the  wfli  Jdttt 

Who  are  included  in  term  ** children,** 

5.  The  word  **  children  "  in  a  will  may  be  construed  to  include  grand- 

children, stepchildren,  illegitimate  children,  or  descendants,  how- 
ever remote,  where  there  are  no  immediate  children  to  whom  the 
term  can  apply,  or  where  it  is  manifest  from  other  words  in  the 
will  that  it  was  used  in  the  broad  sense  of  issue  or  descendants. 
Will  of  SchoU,  650 

6.  A  will  divided  the  property  of  the  testatrix  into  twelve  equal  parts, 

giving  one  part  to  each  of  her  five  brothers  and  sisters  tnen  living 
and  one  to  the  children  of  each  of  her  seven  brothers  and  sisters 
then  dead.  It  provided  in  effect  that  if  either  of  the  brothers  or 
sisters  then  livmg  should  die  during  her  lifetime,  leaving  lawful 
issue,  his  or  her  share  should  be  divided  among  his  or  her  children^ 
and  in  case  of  such  death  without  issue  the  share  should  be  equally 
divided  among  the  surviving  brothers  or  sisters;  the  surviving  child 
or  children  of  either  of  the  brothers  or  sisters  to  represent  the  share 
that  party  would  receive  had  they  survived  the  testatrix.  It  then 
directed  that "  the  money  which  biy  the  foregoing  distribution  would 

go''  to  a  grandson  of  one  of  the  deceased  brothers  should  be  paid  to 
is  father  in  trust  for  him.  Held,  that  the  term  **  children,*'  as  used, 
included  descendants  in  the  direct  lines  from  the  brothers  and 
sisters,  it  being  the  intention  of  the  testatrix  that  each  of  the  shares 
bequeathed  to  the  children  of  deceased  brothers  and  sisters  should 
go  in  the  line  of  descent  till  it  reached  a  resting  place,  however 
remote,  on  a  basis  of  absolute  equality  between  members  of  each 
class,  the  children  of  a  deceased  member  of  one  class  forming  a  new 
class  to  take  per  stirpes  the  share  of  such  deceased  member.    Ibid, 

7.  Although  our  statute  (sec.  2274,  R.  S.  1878)  provides  that  an  illegiti- 

mate child  shall  take  as  heir  of  its  mother,  the  same  in  iJl  respects 
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as  a  lawful  child,  some  reasonable  evidence  that  such  was  the  tes- 
tator's intention  is  still  necessary  in  order  to  warrant  a  court  in 
holding  that  the  term  **  children,"  as  used  in  a  will,  includes  illedti- 
matea  Ibid, 

Witnesses.    See  Court  and  Jxjry.    Evidence,  1,  5.    Instructions  to 
Jury,  2,    Practice. 

Words  and  Phrases. 

Amount  involved,  in  statuta    See  Appeal,  1,  2. 

Association  of  railroad  companies,  in  statute.    See  Railroads,  4 

Children,  in  will    See  Wills,  5-7. 

Common  council  of  every  city,  in  statute.  See  Municipal  Corpora- 
tions, a 

Common  or  general  interest  to  many  persons,  in  statute.  See  Par- 
ties, 2. 

Consolidation  or  confederation  of  railroad  companies,  in  statute.  See 
Railroads,  4. 

FuU  extent  and  capacity  of  bulkhead,  in  deed.  See  Mnjfl  and  Mell- 
Dam8,(2). 

Immediate  notice,  in  policy.    See  Insurance,  14. 

Indebtedness,  in  constitution.    See  Municipal  Corporations,  18-21. 

Intent  to  kill,  in  statute.    See  Criminal  Law,  1. 

Navigable,    See  Waters,  1. 

So  numerous,  eta,  in  statute.    See  Parties,  2. 

Obligation  of  contracts,  in  constitution.    See  Constitutional  Law. 

Officer,    See  Common  Schooia 

Any  other  labor,  in  contract    See  Master  and  Servant,  2. 

Beginning  at  &  point  on  Lake  Superior,  in  statuta    See  Railroads,  3. 

Premeditated  design  to  effect  death,  in  statuta   See  Criminal  Law,  1. 

Recourse  to  collaterals,  in  note.    See  Pledges,  1. 

Term  of  this  lease,  in  lease.    See  Landlord  and  Tenant,  4 

Unlawful  act,  in  statute.    See  Criminal  Law,  14. 

Violation  of  law,  in  policy.    See  Insurance,  4. 

Void,  in  statute.    See  Counties,  2.    Statutes,  1. 

Wholesaler  of  liquors,  in  by-law  of  benefit  society.  See  Insurance,  11* 
Writ. 

Of  attachment    See  Attachment. 

Of  certiorari.    See  Certiorarl 

Of  mandamus.    See  MANDAMua 
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